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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiHty  arxJ  l^al  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatiorrs,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

TCFRPart  915 

[Docket  No.  FV93-915-1  FR] 

Avocados  Grown  in  South  Florida; 
Finalize  Revised  Maturity 
Requirements  for  Fresh  Avocados 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  tinalizes  without 
change  an  interim  final  rule  which 
revised  maturity  requirements  for 
avocados  grown  in  Florida  by  adjusting 
the  shipping  dates  in  the  shipping 
schedule  for  several  avocado  varieties  to 
synchronize  those  dates  with  the  1993 
and  1994  calendar  years.  The  maturity 
requirements  are  designed  to  ensure  that 
only  mature  fruit  is  shipped  to  the  fresh 
market,  thereby  improving  grower 
returns  and  promoting  orderly 
marketing  conditions. 

EFFECTIVE  DATE:  October  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456; 
telephone:  202-720-5331;  or  William 
Pimental,  Southeast  Marketing  Field 
Office,  USDA/ AMS,  PO  Box  2276, 
Winter  Haven,  Florida  33883; 
telephone:  813-299—4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 

915  (7  CFR  part  915),  regulating  the 
handling  of  avocados  grown  in  South 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 


This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15){A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afi'orded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  p)etition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  40  avocado  handlers 
subject  to  regulation  under  the 
marketing  order  covering  avocados 
grown  in  Florida,  and  about  300 
avocado  producers  in  Florida.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 


Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  Florida  avocado  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  Avocado  Administrative 
Committee  (committee)  unanimously 
recommended  the  revised  maturity 
requirements  for  Florida  avocados.  This 
committee  works  with  the  Department 
in  administering  the  order,  and  it  meets 
prior  to  and  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Florida  avocados. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations,  information 
submitted  by  the  committee  and  other 
information,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Maturity  requirements  for  avocados 
grown  in  Florida,  based  on  minimum 
weights,  diameters,  and  skin  color,  are 
specified  in  §  915.322  (7  CFR  915.322), 
and  are  in  eff^ect  on  a  continuous  basis. 
These  maturity  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados,  and  color 
specifications  for  those  varieties  which 
turn  red  or  purple  when  mature.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different, 
because  each  variety  has  different 
characteristics.  The  maturity 
requirements  for  each  avocado  variety 
are  based  on  maturity  test  results. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  market, 
especially  during  the  early  part  of  the 
harvest  season  for  each  variety. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consumer  satisfaction  and  is  in  the 
interest  of  both  producers  and 
consumers.  Fresh  shipments  of  Florida 
avocados  usually  begin  with  light 
shipments  of  early  varieties  in  May,  and 
they  continue  until  the  following  March 
or  April,  with  heaviest  shipments 
occurring  from  July  throu^  December 
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The  interim  final  rule  was  issued  on 
|une  23. 1993,  and  published  in  the 
Federal  Register  (58  FR  34684.  June  29. 
1993),  with  an  effective  date  of  June  29. 
1993.  and  a  30-day  comment  period 
ending  July  29,  1993.  No  comments 
were  received. 

The  interim  final  rule  revised  the 
shipping  schedules  for  the  avocado 
varieties  specified  in  Table  1  of 
paragraph  (a)(2j  of  §  915.322  (7  CFR  part 
915)  to  synchronize  those  schedules 
with  the  1993  and  1994  calendar  years. 
That  rule  also  made  necessary 
corrections  in  the  section  by  adjusting 
the  Tinai  date  of  regulation  from  Monday 
to  Sunday  for  each  variety  li.sted  in  the 
shmping  schedule. 

The  maturity  requirements,  based  on 
minimum  weights,  diameters,  and  skin 
color,  specified  in  §  944.31  (7  CFR 
944.31)  for  imported  avocados  were 
indefinitely  suspended  by  a  final  rule 
issued  May  15. 1991  (56  FR  23009.  May 
20. 1991).  Therefore,  this  action  will  not 
impact  imported  avocados  until  the 
suspension  is  lifted. 

A  minimum  grade  requirement  of  U.S. 
No.  2  currently  in  effect  on  a  continuous 
basis  for  avocados  grown  in  Florida 
under  §915.306  (7  CFR  part  915),  and 
for  avocados  imported  into  the  United 
States  under  §  944.28  (7  CFR  part  944) 
remains  in  effect  unchanged  by  this 
action. 

Florida  avocado  handlers  may  ship, 
exempt  from  the  minimum  grade,  size, 
and  maturity  requirements  effective 
under  the  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provision,  and  up  to 
20  pounds  of  avocados  as  gift  packs  in 
individually  addressed  containers.  Also, 
avocados  grown  in  Florida  utilized  in 
commercial  processing  are  not  subject  to 
the  grade,  size,  and  maturity 
requirements  under  the  order. 

This  action  reflects  the  committee's 
and  the  Department’s  appraisal  of  the 
need  to  maintain  the  revised  maturity 
requirements  for  Florida  avocados.  The 
Department’s  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers  and  handlers  simfe  it  will 
continue  to  help  ensure  that  only 
mature  avocados  are  shipped  to  fresh 
markets.  The  committee  considers  that 
maturity  requirements  for  Florida  grown 
avocados  are  necessary  to  improve 
grower  returns  and  promote  orderly 
marketing  conditions.  Although 
compliance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offeet  by 
the  benefits  of  providing  the  trade  and 
consumers  with  mature  avocados. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal 
Re^ster  (58  FR  34684,  June  29. 1993). 
will  tend  to  effectuate  the  declared 
policy  of  the  Act.  • 

List  of  Subjects  in  7  CFR  part  915 

Avocados.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  amended  as 
follows; 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  is  revised  to  read  as  follows; 

Authority;  7  U.S.C  601-674. 

§915.322  (Amended] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  915.332, 
which  was  published  in  the  Federal 
Register  (58  FR  34684.  June  29. 1993). 
is  adopted  as  a  final  rule  without 
change. 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Reflations. 

Dated:  August  30. 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-21525  Filed  9-2-93:  8:45  am) 
BILUNG  CODE  3410-02-P 


7  CFR  Part  947 

[Docket  No.  FV93-847-2FR] 

Irish  Potatoes  Grown  in  Oregon- 
Califomia;  Rnalize  Amendment  of  the 
Pack  Requirements  (M.O.  No.  947) 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
specifies  that  Oregon-Califomia  potatoes 
packed  in  any  cartons  must  meet  the 
same  grade  and  size  requirements 
previously  specified  for  potatoes  packed 
in  50-pound  cartons.  The  revised 
requirements  are  expected  to  improve 
the  marketing  of  Oregon-Califomia 
potatoes  and  increase  returns  to  such 
potato  producers. 

EFFECTIVE  DATE:  October  4. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roliert  F.  Matthews,  Marketing 
Specialist,  F&V,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington. 

DC  20090-6456,  telephone  (202)  690- 
0464  or  FAX  (202)  720-5698;  or  Teresa 
Hutchinson,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Northwest  Marketing 
Field  Office.  1220  SW.  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone  (503)  326-2725  or  FAX  (503) 
326-7440. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  1 14  and  Order  No.  947 
(order),  both  as  amended,  regulating  the 
handling  of  Irish  potatoes  grown  in 
Oregon-Calitomia  and  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
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in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  550 
producers  of  potatoes  in  the  Oregon- 
Califomia  production  area  and 
approximately  40  handlers  who  are 
subject  to  regulation  under  the  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Oregon-Califomia  fresh  market 
potatoes  are  regulated  year-round  by 
grade,  size,  quality,  and  maturity.  These 
regulations  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
recommended  by  tbe  Oregon-Califomia 
Potato  Committee  (Committee).  The 
Committee  met  March  10, 1993,  and 
unanimously  recommended  this 
amendment.  It  is  authorized  pursuant  to 
§  947.52(a)(3)  of  the  order.  S^tion 
947.52(a)(3)  authorizes  regulation  of  the 
handling  of  particular  grades,  sizes, 
qualities  or  maturities  of  any  or  all 
varieties  differently,  for  different 
portions  of  the  production  area,  for 
different  uses  or  outlets,  for  potatoes  for 
prepeeling  to  different  markets,  for 
different  packs  or  for  any  combination 
of  the  foregoing^,  during  any  period. 

The  interim  final  rule  was  issued  on 
June  3, 1993,  and  published  in  the 
Federal  Register  of  June  15, 1993,  (58 
FR  33018),  to  be  effective  upon 
publication.  That  rule  amended  section 
947.340  and  provided  a  30-day 
comment  period  which  ended  July  15, 
1993.  No  comments  were  received. 

That  action  amended  the 
requirements  specified  in  §  947.340(e)  of 
the  handling  regulation  by  deleting  the 
50-pound  reference  regarding  potatoes 
packed  in  cartons.  The  deletion  of  this 
reference  requires  the  potatoes  that 
handlers  pack  in  any  carton  meet  the 
same  grade  and  size  currently  specified 
for  potatoes  packed  in  50-pound 
cartons.  Such  potatoes  shall  be  either: 

(1)  U.S.  No.  1  grade  or  better,  except  that 
potatoes  that  fail  to  meet  U.S.  No.  1 
grade  only  because  of  bollow  heart  and/ 
or  internal  discoloration  may  be 
shipped  provided  the  lot  contains  not 


more  than  10  percent  damage  by  hollow 
heart  and/or  internal  discoloration,  or 
not  more  than  5  percent  serious  damage 
by  internal  defects;  or  (2)  U.S.  No.  2 
potatoes  weighing  at  least  10  ounces. 
Other  size  requirements  are  as  follows: 

(1)  Potatoes  shipped  to  points  within 
the  continental  United  States  shall  be  at 
least  2  inches  in  diameter  or  4  ounces 
in  weight,  and  potatoes  shipped  to 
export  destinations  shall  be  at  least  1'/: 
inches  in  diameter;  (2)  red-skinned 
varieties  of  potatoes  may  be  shipped 
without  regard  to  any  minimum  size 
requirement,  if  they  otherwise  grade  at 
least  U.S.  No.  1;  or  (3)  all  non- 
redskinned  varieties  of  potatoes  that 
measure  l^A  inches  in  diameter  or  less 
may  be  shipped  if  such  potatoes 
otherwise  grade  at  least  U.S.  No.  1. 

The  Committee  had  been  informed  by 
food  service  and  institutional  buyers, 
both  domestic  and  foreign,  that  a 
smaller  carton  weight  was  more 
desirable  for  some  users  than  the 
currently  used  50-pound  carton.  These 
buyers  indicated  that  they  need  a 
smaller  carton  for  ease  of  hemdling 
resulting  in  less  risk  of  injury.  Smaller 
cartons  also  require  less  of  the  limited 
storage  space  available  to  sucb  buyers 
and  tbe  quicker  turnover  means  fresher 
potatoes  for  their  clientele.  However, 
the  buyers  still  want  to  be  provided 
with  the  same  quality  of  potatoes  as 
packed  in  50-pound  cartons. 

Previously,  potatoes  packed  in 
containers  other  than  50-pound  cartons 
had  to  meet  only  minimum  U.S.  No.  2 
grade  requirements.  This  change  in  the 
handling  regulation  reflects  the 
industry’s  current  practice  of  providing 
a  high  quality  product  to  users  of 
potatoes  packed  in  cartons. 

Last  season,  the  pack  regulations  for 
potatoes  in  50-pound  cartons  were 
changed  to  allow  U.S.  No.  2  grade  to  be 
shipped,  if  the  potatoes  weighed  at  least 
10  ounces  each.  Handlers  packing  such 
potatoes  have  reported  great  success  and 
high  acceptance  by  the  receivers. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
Committee  and  other  information,  it  is 
foimd  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (58  FR  33018,  June 
15, 1993),  will  tend  to  efiectuate  the 
declared  policy  of  the  Act, 


List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  OREGON-CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  947  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  947.340, 
which  was  published  in  the  June  15, 
1993,  Federal  Register  (58  FR  33018),  is 
adopted  as  a  final  rule  without  change. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

Dated:  August  30, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-21524  Filed  9-2-93;  8:45  am) 
BH.UN6  CODE  3410-02-P 

7  CFR  Part  1160 
[DA-92-29-A] 

RiN  0581-^44 

Ruid  Milk  Promotion  Program; 
Procedure  for  Conduct  of  Referenda 
and  Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or 
To  Be  Exempted  From  an  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  for  conducting  the  initial 
referendum  and  any  subsequent 
referenda  that  may  be  conducted  among 
fluid  milk  processors  in  connection 
with  the  new  fluid  milk  promotion 
order  that  is  being  issued  concurrently 
with  this  document.  This  rule  also 
establishes  rules  of  practice  governing 
proceedings  on  petitions  by  fluid  milk 
processors  to  modify  or  to  be  exempted 
firom  the  promotion  order. 

EFFECTIVE  DATE:  September  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O.  Tanner,  Head,  Promotion  and 
Research  Staff,  room  2968,  South 
Building,  P.O,  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Invitation  to  Submit  Comments  and 
Notice  of  Public  Meeting:  Issued  April 
16, 1993;  published  April  21, 1993  (58 
FR  21512). 


46762  Federal  Register  /  Vol.  58.  No.  170  /  Friday.  September  3.  1993  /  Rules  and  Regulations 


This  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  a  “non-major” 
rule  under  the  criteria  contained 
therein. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H.  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  1999K  of  the  Act, 
any  person  subject  to  a  fluid  milk 
promotion  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 

A  person  subject  to  an  order  is  afforded 
the  opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his/ 
her  prindpai  place  of  business,  has 
juri^iction  to  review  the  Secretary’s 
ruling  on  the  petition,  provided  a 
complaint  is  hied  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  most  current  information 
available  indicates  that  there  currently 
are  about  620  fluid  milk  processors  in 
the  48  contiguous  States.  The  final  rule 
for  the  fluid  milk  promotion  program, 
which  is  being  issued  concurrently  with 
this  document,  exempts  about  40 
percent  of  these  processors  on  the  basis 
that  they  process  and  distribute  no  more 
than  500,000  pounds  of  fluid  milk 
products  per  month.  Small  businesses 
in  the  fluid  milk  processing  industry 
have  been  defined  by  the  ^all 
Business  Administration  (13  CFR 
121.601)  as  those  employing  fewer  than 
500  employees.  Under  the  fluid  milk 
promotion  order,  most  of  the  fluid  milk 
processors  who  would  be  subject  to  the 


provisions  of  the  order  would  be 
classified  as  small  entities. 

The  promotion  order  requires  each 
fluid  milk  processor  who  processes  and 
markets  commercially  over  500,000 
pounds  of  fluid  milk  products  per 
month  to  remit  20  cents  per 
hundredweight  of  such  products. 

Initially,  suc^  collections  would  occur 
only  for  six  months  during  the  first  30 
months  the  order  is  effective,  and  would 
total  about  $55  million.  Because  the  20- 
cent  rate  would  amount  to  less  than  2 
percent  of  the  per  hundredweight  cost 
of  raw  milk  to  affected  processors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

This  final  rule  relates  only  to 
referendum  rules  and  rules  of  practice 
governing  proceedings  on  petitions  to 
modify  or  to  be  exempted  from  a 
promotion  order.  Any  information 
required  under  this  rule  would  be 
readily  available  from  records  currently 
maintained  by  all  processors.  Thus,  any 
increased  recordkeeping  resulting  from 
this  rule  would  be  insignificant. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35).  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  were  assigned 
OMB  No.  0581-0093.  This  action  sets 
forth  the  regulations  establishing 
procedures  for  the  conduct  of  referenda 
in  connection  with  the  fluid  milk 
promotion  order  and  rules  of  practice 
governing  proceedings  on  petitions  to 
modify  or  to  be  exempted  from  such  an 
order.  Information  collection 
requirements  in  these  regulations 
include: 

(1)  A  registration  form  and 
certification  of  eligibility  to  vote  to  be 
used  in  1993  and  at  least  once  thereafter 
to  indicate  that  fluid  milk  processors  are 
eligible  and  intend  to  participate  in 
referenda.  The  processors  also  would  be 
asked  to  indicate  the  volume  of  fluid 
milk  products  marketed  by  them  during 
a  representative  period.  The  estimated 
maximum  number  of  respondents  for 
this  form  would  be  365,  with  an 
estimated  average  reporting  burden  of 
60  minutes  per  response. 

(2)  A  referendum  ballot  to  be  used  in 
1993  and  at  least  once  thereafter  to 
indicate  whether  fluid  milk  processors 
favor  continuance  of  the  promotion 
order.  The  estimated  maximum  number 


of  respondents  for  this  form  would  be 
365,  with  an  estimated  average  reporting 
burden  of  30  minutes  per  response. 

It  should  be  noted  that  unaer  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Findings  and  Determinations 

The  only  comments  received 
regarding  the  Procedure  for  Conduct  of 
Referenda  in  Connection  with  a  Fluid 
Milk  Promotion  Order  were  filed  by  the 
Milk  Industry'  Foundation  (MIF), 
proponents  of  the  fluid  milk  promotion 
program.  The  MIF  comments  stated  that 
the  proposed  referenda  regulations 
should  be  changed  to  accommodate  a 
procedure  for  challenging  the  voting 
eligibility  of  processors  registering  their 
intention  to  participate  in  any 
referendum.  In  addition.  MIF's 
comments  suggested  that  the  order 
should  require  the  Secretary  to  establish 
and  announce  prior  to  the  referendum 
period  the  threshold  level  of  fluid  milk 
sales  that  must  be  represented  by  fluid 
milk  processors  voting  in  favor  of  the 
order  if  the  order  is  approved. 

The  MIF  comments  provide  the  basis 
for  improving  the  proposed  procedure 
for  referenda  held  concerning  the  fluid 
milk  promotion  program.  The 
opportunity  for  interested  persons  to 
challenge  the  eligibility  of  entities 
registering  in  advance  to  vote  in 
referenda  will  be,  in  effect,  an  extra 
check  on  whether  the  referendum  agent 
has  compiled  a  proper  list  of  eligible 
voters.  It  is  not  unusual  in  the  dairy 
industry  today  to  have  a  variety  of 
ownership  arrangements,  for  example, 
and  the  initial  list  of  eligible  voters 
might  not  properly  reflect  existing 
arrangements.  This  could  possibly  be 
brou^t  to  light  through  a  challenge  of 
the  voter  list.  The  identity  of  fluid  milk 
processors  who  actually  vote  will  not  be 
disclosed,  however. 

Advance  publication  of  the  milk  sales 
information  wrill  make  the  industry 
aware  prior  to  a  referendum  of  what 
volume  of  fluid  milk  products  w'ill  have 
to  be  marketed  during  the  representative 
period  by  processors  expressing 
approval  of  the  order  if  the  order  is  to 
b^ome  effective.  The  language  adopted 
will  not  specify  that  the  threshold 
approval  level  be  published  in  the 
referendum  notice,  as  suggested  by  MIF. 
but  instead  will  require  its  publication 
sometime  prior  to  the  referendum 
period.  It  is  anticipated  that  fluid  milk 
processors  will  be  asked  to  supply  the 
referendum  agent  with  information  on 
their  sales  sometime  after  the  notice  of 
referendum  and  before  the  referendum 
period.  The  threshold  approval  level 
should  be  available  at  the  time  ballots 
are  mailed  to  the  eligible  voters. 
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Other  changes  made  in  the  proposed 
referenda  rules  combine  two  sections 
that  were  entitled  “Conduct  of 
referenda”  and  "Time  for  voting”  to 
clarify  and  provide  a  more  complete 
description  of  the  referenda  process. 

Also,  some  of  the  proposed  “Notice  of 
referendum”  language  is  changed  to 
assure  that  the  timeframe  of  any 
referendum  held  under  this  part  allows 
for  all  of  the  necessa^  steps. 

The  proposal  also  is  revised  to  clearly 
indicate  that  a  person  voting  in  a 
referendum  must  be  processing  and 
marketing  fluid  milk  products  at  the 
time  of  voting  and  at  the  time  of 
registering  to  vote  In  addition,  such 
person  must  have  been  a  fluid  milk 
processor,  as  defined  under  the  order, 
during  the  representative  period  that  the 
Secretary  establishes  for  the  particular 
referendum 

No  comments  were  filed  with  respect 
to  the  Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or  to 
be  Exempted  From  an  Order,  and  the 
proposed  rules  of  practice  are  included 
in  this  final  rule  without  substantive 
change 

Additional  Findings 
Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  To 
become  effective,  an  order  to  implement 
the  fluid  milk  promotion  program  must 
be  approved  in  a  referendum.  In  order 
to  conduct  a  referendum  in  a  timely 
manner,  this  rule  should  be  made 
effective  as  soon  as  possible.  The  final 
rule  is  essentially  the  same  as  the 
proposed  rule  published  on  April  21, 
1993.  Therefore,  this  final  rule  is 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1160 
Fluid  milk  products.  Milk,  Promotion. 
For  the  reasons  set  forth  in  the 
preamble,  Title  7  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by 
adding  part  1160  to  read  as  follows; 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

Subpart — Procedure  for  Conduct  of 
Referenda  in  Connection  with  a  Fiuid  Milk 
Promotion  Order 

Sec. 

1160.600  General. 

1160.601  Definitions. 

1160.602  Conduct  of  referendum. 

1160  603  Who  may  vote. 

1160  604  Duties  of  the  referendum  agent. 

1160.605  Date  of  referendum. 

1 160.606  Notice  of  referendum. 

1160.607  Tabulation  of  ballots. 


Sec. 

1160  608  (Confidential  information. 

1160.609  Supplementary  instructions. 

Subpart — Rules  of  Practice  (^veming 
Proceedings  on  Petitions  to  Modify  or  to  be 
Exempted  from  an  Order 

1160.650  Words  in  the  singular  form. 

1160.651  Definitions. 

1160.652  Institution  of  proceeding. 
Authority:  7  U.S.C  6401-6417. 

Subpart— Procedure  for  Conduct  of 
Referenda  in  Connection  with  a  Fluid 
Milk  Promotion  Order 

§1160.600  General. 

Referenda  to  determine  whether 
eligible  fluid  milk  processors  favor  the 
issuance,  continuance,  termination  or 
suspension  of  a  Fluid  Milk  Promotion 
Order  authorized  by  the  Fluid  Milk 
Promotion  Act  of  1990  shall  be 
conducted  in  accordance  with  this 
subpart. 

§1160.601  Definitions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624,  7  U  S.C.  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

(d)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator’s 
stead. 

(e)  Order  means  a  Fluid  Milk 
Promotion  Order,  and  any  amendments 
thereto,  authorized  by  the  Act. 

(f)  Board  means  the  National  Fluid 
Milk  Processor  Promotion  Board 
established  pursuant  to  the  Act. 

(g)  Assessment  means  the  monies  that 
are  collected  and  remitted  to  the  Board 
pursuant  to  the  Act. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity. 

(i)  Fluid  miik  processor  means  any 
person  who  is  defined  as  a  fluid  milk 
processor  under  the  order,  or  under  the 
proposed  order  on  which  the  initial 
referendum  is  held. 


(j)  Referendum  agent  means  the 
person  designated  by  the  Secretary  to 
conduct  the  referendum. 

(k)  Representative  period  means  the 
period  designated  by  the  Secretary 
pursuant  to  Sections  1999N  and  19990 
of  the  Act. 

§  1 1 60.602  (kinduct  of  referendum. 

(a)  The  referendum  shall  be 
conducted  by  mail  in  the  manner 
prescribed  in  this  subpart.  The 
referendum  agent  may  utilize  such 
personnel  or  agencies  of  the  Department 
as  are  deemed  necessary  by  the 
Administrator.  There  shall  be  no  voting 
except  within  the  time  specified  by  the 
referendum  agent. 

(b)  The  referendum  agent  shall  mail  to 
each  fluid  milk  processor  that  has 
properly  registered  to  participate  in  the 
referendum: 

(l)  A  ballot  containing  a  description 
of  the  question(s)  upon  which  the 
referendum  is  being  held; 

(2)  Instructions  for  completing  the 
ballot;  and 

(3)  A  statement  as  to  the  time  within 
which  the  ballot  must  be  mailed  to  the 
referendum  agent. 

§  1160.603  Who  may  vote. 

(a)  Each  person  who  was  a  fluid  milk 
processor  during  the  representative 
period,  as  determined  by  the  Secretary, 
and  who  at  the  time  of  voter  registration 
and  when  voting  is  processing  and 
marketing  commercially  fluid  milk 
products  in  consumer-type  packages  in 
the  United  States  shall  be  entitled  to 
vote  in  a  referendum,  and  no  such 
person  shall  be  refused  a  ballot.  Any 
person  casting  more  than  one  ballot 
with  conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such  person 
in  such  referendum.  Each  person  voting 
shall  have  registered  with  the 
referendum  agent  prior  to  the  voting 
period.  Each  ballot  cast  shall  contain  a 
certification  by  the  person  casting  the 
ballot  that  such  person  is  qualified  to 
vote.  All  information  required  on  the 
ballot  pertinent  to  the  identification  of 
the  person  voting  must  be  supplied  and 
certified  to  as  being  correct  in  order  for 
the  ballot  to  be  valid. 

(b)  Voting  by  proxy  or  agent  will  not 
be  permitted.  However,  the  ballot  of  a 
fluid  milk  processor  who  is  other  than 
an  individual  may  be  cast  by  a  person 
who  is  duly  authorized  to  do  so,  and 
such  ballot  shall  contain  a  certification 
by  such  person  that  the  entity  on  whose 
behalf  the  ballot  is  cast  was  a  fluid  milk 
processor  during  the  representative 
period.  All  information  required  on  the 
ballot  pertinent  to  the  identification  of 
the  fluid  milk  processor  on  whose 
behalf  the  ballot  is  cast  must  be 
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supplied  and  certifled  to  as  being 
correct  in  order  for  the  ballot  to  be  valid. 

§1160.604  Duties  of  the  referendum  agent 

The  referendum  agent,  in  addition  to 
any  other  duties  imposed  by  this 
subpart,  shall: 

(a)  E)etermine  and  publicly  announce 
prior  to  the  voting  period  the  total 
volume  of  fluid  milk  products  marketed 
by  all  processors  of  fluid  milk  in  the 
United  States  during  the  representative 
period  and  the  portion  of  such  volume 
that  must  be  represented  by  those  fluid 
milk  processors  voting  in  favor  of  the 
question  included  on  the  ballot  if  the 
referendum  question  is  to  pass. 

(b) (1)  Within  12  days  after  the 
deadline  for  registering  to  vote  in  the 
referendum,  the  referendum  agent  shall 
make  available  upon  request  a  list  of 
those  fluid  milk  processors  that 
properly  regi.stered.  Any  challenge  of  a 
processor’s  eligibility  to  vote  must  be 
received  by  the  referendum  agent  within 
17  days  of  the  deadline  for  voter 
registration. 

(2)  If  the  voting  eligibility  of  any  fluid 
milk  processor  is  challeng^  within  the 
timeframe  specified  in  §  li60.604(b)(l). 
the  referendum  agent  shall  review  the 
challenge  and  make  a  final 
determination  regarding  the  processor’s 
eligibility  to  vote. 

(3)  Prior  to  the  time  of  mailing  ballots 
to  fluid  milk  processors,  the  referendum 
agent  shall  prepare  a  final  list  of  eligible 
voters  and  make  such  list  available 
upon  request. 

(c)  Verify  the  eligibility  of  all  persons 
voting  in  the  referendum  by  reviewing 
all  ballots  cast  to  assure  that  each  ballot: 

(1)  Was  mailed  within  the  prescribed 
time: 

(2)  Contains  all  certifications  required 
attesting  to  the  eligibility  of  the  person 
to  vote,  and  that  the  person  voting  filed 
with  the  referendum  agent  prior  to  the 
voting  period  the  advance  registration 
requir^  pursuant  to  §  1160.606(a)(1): 
and 

(3)  Was  completed  with  respect  to  all 
necessary  information  pertinent  to  the 
identification  of  the  person  voting  so 
that  additional  verification  can  be 
conducted  by  the  referendum  agent  to 
substantiate  the  eligibility  of  each  such 
person  to  vote. 

(d)  Conduct  fiirther  verification,  as 
necessary,  to  determine  the  eligibility  of 
each  person  to  vote.  Such  verification 
may  be  completed  by  reviewing  readily 
available  sources  of  information, 
including  the  following: 

(1)  Records  of  the  Department: 

(2)  Fluid  milk  processors’  records: 
and 

(3)  Any  other  reliable  sources  of 
information  which  may  be  available  to 
the  referendum  agent. 


(e)  Further  verify  ballots  to  avoid  a 
duplication  of  votes.  The  following 
criteria  shall  serve  as  a  guide: 

(1)  Each  fluid  milk  processor  that  is 
other  than  an  individual  shall  be 
regarded  as  one  person  for  voting 
purposes: 

(2)  No  more  than  one  vote  may  be  cast 
on  behalf  of  qny  one  fluid  milk 
processor:  and 

(3)  In  the  event  that  more  than  one 
individual  claim  the  right  to  vote  and 
cast  a  ballot  for  a  fluid  milk  processor, 
concurring  votes  of  such  individuals 
shall  be  treated  as  one  vote  while  any 
conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such 
individuals. 

§  1 160.605  Data  of  referendum. 

A  referendum  shall  be  held: 

(a)  During  the  60-day  period 
immediately  preceding  the  initial 
effective  date  of  the  order  for  the 
purpose  of  approving  the  order; 

(b)  Whenever  prescribed  by  the  order, 
and 

(c)  For  the  purpose  of  suspending  or 
terminating  the  order  or  adjusting  the 
rate  of  assessment: 

(1)  At  the  direction  of  the  Secretary: 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary.  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  ail  processors  of 
fluid  milk  in  the  United  States  during 
that  period. 

§  1 1 60.606  Notice  of  referendum. 

The  referendum  agent  shall  provide  at 
least  30  days’  notice  of  any  referendum 
authorized  by  the  Act  by; 

(a)  Mailing  to  each  known  person 
processing  fluid  milk  products  a  notict? 
of  referendum,  which  shall  include: 

(1)  An  advance  registration  form  to  be 
filed  with  the  referendum  agent  prior  to 
the  voting  period  by  any  person 
choosing  to  vote  in  the  referendum, 
with  a  statement  as  to  the  time  within 
which  the  registration  form  must  be 
mailed  to  the  referendum  agent: 

(2)  A  copy  of  the  final  rule,  when 
applicable; 

(3)  A  sample  ballot  containing  a 
description  of  the  question(s)  upon 
which  the  referendum  is  being  held:  and 

(4)  Rules  for  participating  in  the 
referendum,  including  a  statement  as  to 
the  time  within  which  the  ballot  must 
be  mailed  to  the  referendum  agent:  and 

(b)  Giving  public  notice  of  the 
referendum: 

(1)  By  furnishing  press  releases  and 
other  information  to  available  media  of 


public  information  (including  but  not 
limited  to  press,  radio,  and  television 
facilities)  announcing  the  time  within 
which  ballots  must  be  completed  and 
mailed  to  the  referendum  agent, 
eligibility  requirements,  required 
certifications  to  cast  a  valid  ballot, 
where  additional  information,  ballots 
and  instructions  may  be  obtained,  and 
other  pertinent  information;  and 

(2)  By  such  other  means  as  the 
referendum  agent  may  deem  advisable. 

§  1 160.607  Tabulation  of  ballots. 

(a)  Tbe  referendum  agent  shall  verify 
the  validity  of  all  ballots  cast  in 
accordance  with  the  instructions  and 
requirements  specifled  in  §§  1160.602 
through  1160.606.  Ballots  that  are  not 
valid  shall  be  marked  ’’disqualified” 
with  a  notation  on  the  ballot  as  to  the 
reason  for  the  disqualification. 

(b)  The  total  number  of  ballots  cast, 
including  the  disqualified  ballots,  shall 
be  ascertained.  The  number  of  ballots 
cast  approving,  the  number  of  ballots 
cast  disapproving,  and  the  pounds  of 
fluid  milk  products  distributed  during 
the  representative  period  by  the 
processors  represented  in  each  grouping 
of  ballots,  shall  also  be  ascertained.  The 
ballots  marked  “disqualified”  shall  not 
be  considered  as  approving  or 
disapproving. nnd  the  persons  who  cast 
such  ballots  shall  not  be  regarded  as 
participating  in  the  referendum. 

(c)  The  referendum  agent  shall  notify 
the  Administrator  of  the  number  of 
ballots  cast,  the  count  of  the  votes,  the 
number  of  disqualified  ballots,  and  the 
volume  of  fluid  milk  products 
as.sociated  with  the  ballots  cast  as 
prescribed  in  §  1160.607(b).  The 
referendum  agent  shall  seal  the  ballots 
and  transmit  to  the  Administrator  a 
complete  detailed  report  of  all  actions 
taken  in  connection  with  the 
referendum  and  all  other  information 
furnished  to  or  compiled  by  the 
referendum  agent. 

(d)  Announcement  of  the  results  of 
the  referendum  will  be  made  only  at  the 
direction  of  the  Secretary.  The 
referendum  agent  or  others  who  assist  in 
the  referendum  shall  not  disclose  the 
results  of  the  referendum  or  the  total 
number  of  ballots  and  votes  cast. 

§  1 1 60.608  Confidential  information. 

The  ballots  cast,  the  identity  of  any 
person  who  voted,  or  the  manner  in 
which  any  person  voted  and  all 
information  furnished  to.  compiled  by, 
or  in  the  possession  of  the  referendum 
agent,  except  the  list  of  eligible  voters, 
shall  be  regarded  as  confidential. 
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§  1 160.609  Supptementary  instructions. 

The  Administrator  is  authorized  to 
issue  instructions  and  to  prescribe  forms 
and  ballots,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  the 
conduct  of  referenda  by  referendum 
agents. 

Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or 
to  be  Exempted  From  an  Order 

§1160.650  Words  in  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§1160.651  Definitions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-624,  7  U.S.C.  6401- 
6417)  and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
of  ficer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

(d)  Judge  means  any  administrative 
law  judge  in  the  Office  of 
Administrative  Law  Judges,  United 
States  Department  of  Agriculture. 

(e)  Administrator  means  the 
Administrator  of  the  Department’s 
Agricultural  Marketing  Service,  with 
power  to  redelegate,  or  any  officer  or 
employee  of  the  Department  to  whom 
authority  has  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator’s  stead. 

(f)  Federal  Register  means  the 
publication  provided  for  by  the  Federal 
Register  Act,  approved  July  26, 1935  (44 
U.S.C.  1501-1511),  and  acts 
supplementing  and  amending  it. 

(g)  Order  means  the  Fluid  ^Ik 
Promotion  Order  and  any  amendments 
thereto  under  7  CFR  Part  1160. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity  operating  as 
a  fluid  milk  processor  as  defined  in 
§1160.108  of  the  order. 

(i)  Proceeding  means  a  proceeding 
before  the  Secretary  arising  under 
Section  1999K  of  the  Act. 

(j)  Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence. 

(k)  Party  includes  the  Department. 


(l)  Hearing  clerk  means  the  hearing 
clerk.  United  States  Department  of 
Agriculture,  Washington,  DC. 

(m)  Presiding  officer  means  the 
administrative  law  judge  conducting  a 
proceeding  under  the  Act; 

(n)  Presiding  officer’s  report  means 
the  presiding  officer’s  report  to  the 
Secretary  and  includes  the  presiding 
officer’s  proposed  findings  of  fact  and 
conclusions  with  respect  to  ail  material 
issues  of  fact,  law  or  discretion,  as  well 
as  the  reasons  or  basis  therefor; 
proposed  order,  and  proposed  rulings 
on  findings,  conclusions  and  orders 
submitted  by  the  parties. 

(o)  Petition  includes  an  amended 
petition. 

§  1 1 60.652  Institution  of  proceeding. 

(a)  Filing  and  service  of  petitions.  Any 
person  subject  to  an  order  desiring  to 
complain  that  any  order  or  any 
provision  of  any  such  order  or  any 
obligation  imposed  in  connection 
therewith  is  not  in  accordance  with  law, 
shall  file  with  the  hearing  clerk  five 
copies  of  a  petition  in  writing  addressed 
to  the  Secretary,  requesting  a 
modification  of  such  order  or  to  be 
exempted  fi'om  such  order.  Promptly 
upon  receipt  of  the  petition,  the  hearing 
clerk  shall  transmit  a  true  copy  thereof 
to  the  Administrator  and  the 
Department’s  General  Covmsel, 
re^ectively. 

(o)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner.  If  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directors;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  officers,  aiid  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  each  partner; 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  order,  or  the 
interpretation  or  application  thereof, 
which  are  complained  of; 

(3)  A  full  statement  of  the  facts 
(avoiding  a  mere  repetition  of  detailed 
evidence)  upon  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner’s  business  and  the  manner  in 
which  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  order 
or  the  interpretation  or  application 
thereof,  which  are  complained  of; 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
order  or  the  interpretation  or 


application  thereof,  which  are 
complained  of,  are  challenged  as  not  in 
accordance  with  law;  and 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant. 

(c)  An  application  to  dismiss 
petition — Filing,  contents,  and 
responses  thereto.  If  the  Administrator 
is  of  the  opinion  that  the  petition,  or  any 
portion  thereof,  does  not  substantially 
comply,  in  form  or  content,  with  the  Act 
or  with  the  requirements  of  paragraph 
(b)  of  this  section,  the  Administrator 
may,  within  30  days  after  the  filing  of 
the  petition,  file  with  the  hearing  clerk 
an  application  to  dismiss  the  petition,  or 
any  portion  thereof,  on  one  or  more  of 
the  grounds  stated  in  this  paragraph. 
Such  application  shall  specify  the 
grounds  of  objection  to  the  petition  and 
if  based,  in  whole  or  in  part,  on 
allegations  of  fact  not  appearing  on  the 
face  of  the  petition,  shall  be 
accompanied  by  appropriate  affidavits 
or  documentary  evidence  substantiating 
such  allegations  of  fact.  The  application 
may  be  accompanied  by  a  memorandum 
of  law.  Upon  receipt  of  such 
application,  the  hearing  clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papers  to  be  submitted  in 
opposition  of  such  application, 
including  any  memorandum  of  law, 
must  be  filed  by  the  petitioner  with  the 
hearing  clerk  not  later  than  20  days  after 
the  service  of  such  notice  upon  the 
petitioner.  Upon  the  expiration  of  the 
time  specified  in  such  notice,  or  upon 
receipt  of  such  papers  fi'om  the 
petitioner,  the  hearing  clerk  shall 
transmit  all  papers  which  have  been 
filed  in  connection  with  the  application 
to  the  Judge  for  the  Judge’s 
consideration. 

(d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted  fit)m  any  order  shall  be 
governed  by  §§  900.52(c)(2)  through 
900.71  of  this  title  (Rules  of  Practice 
Governing  Proceedings  on  Petitions  to 
Modify  or  to  Be  Exempted  From 
Marketing  Orders).  However,  each 
reference  to  “marketing  order”  in  the 
title  shall  mean  “order”  for  the  purpose 
of  this  part. 

Dated:  August  30, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc  93-21522  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  341(MI2-M 


46766  Federal  Register  !  Vol.  58,  No.  170  /  Friday.  September  3.  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avfation  Administration 
14CFRPart39 

[Docket  No.  93-NM-32-AD;  Amendment 
39-8663;  AD  93-16-06] 

Airworthiness  Directives;  Canadair 
Modei  CL-215-1A10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
0^21 5-1  AlO  series  airplanes,  that 
requires  modification  of  the  right 
aileron  and  aileron  tab.  This 
amendment  is  prompted  by  an  updated 
flutter  analysis  performed  by  the 
manufacturer,  which  revealed  a 
potential  flutter  condition  on  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  potential 
flutter  of  the  rudder-aileron 
interconnect  tab.  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair. 
Aerospace  Group,  P.O.  Box  6087, 

Station  A,  Montreal,  Quebec  H3C  309. 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Etocket. 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certiflcation  Oflice,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Casale.  Aerospace  Engineer,  Airhame 
Branch,  ANE-172,  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applic^le  to  certain  Canadair  Model 
CL-215-1A10  series  airplanes  was 
published  in  the  Federal  Register  on 


April  30. 1993  (58  FR  26076).  That 
action  proposed  to  require  modification 
of  the  right  aileron  and  aileron  tab. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  there  are  no  Canadair 
Model  CL-215-1A10  series  airplanes  on 
the  U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  will  require  approximately  20  work 
hours  per  airplane  to  accomplish  the 
requir^  actions,  at  an  average  labor  rate 
of  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
will  be  $1,100  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  ftnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291:  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incm^ration  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13  (AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-06  Canadain  Amendment  39-8663. 
Docket  93-NM-32-AD. 

Applicability:  Mode!  CL-215-1A10  scries 
airplanes;  serial  numbers  1001  through  1125 
inclusive,  not  equipped  with  powered 
ailerons;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  flutter  of  the  rudder- 
aileron  interconnect  tab.  which  could  result 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following; 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  on  the  right  wing  install 
weights  to  the  aileron  balance  weight 
mounting  channel  and  washers  to  the 
interconnect  tab  mass  balance  arms,  in 
accordance  with  Canadair  Model  Cn,-215- 
lAlO  Alert  Service  Bulletin  215-A435.  dated 
August  14. 1990. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  ( ACX)),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  w  here  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Canadair  Model  CL-21&- 
lAlO  Alert  Service  Bulletin  215-A435.  dated 
August  14. 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Queb^  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW.,  Renton,  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate.  New  York 
Aircraft  Certiflcation  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  York:  or  at  the  Office  of  the  Federal 
Register,  600  North  C^apitol  Street.  NW.,  suite 
700,  Washington.  DQ 

(e)  This  amendment  becomes  effective  on 
October  4. 1993. 
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Issued  in  Renton,  Washington,  on  August 
13, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  93-21518  Filed  9-2-93;  8:45  am| 
BILUNO  COO£  4eiO-1»-P 

14CFR  Part  39 

[Docket  No.  93-Niyi-1&-AO;  Amendment 
39-8661;  AD  93-16-04] 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-SHERPA  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes, 
that  requires  replacement  of  the  existing 
earth  wires  on  certain  electrical  panels 
with  earth  wires  having  a  larger  current- 
carrying  capacity.  This  amendment  is 
prompted  by  a  report  that  the  existing 
earth  wires  are  too  small  to  carry  the 
electrical  current  that  would  be 
introduced  into  the  wires,  if  certain 
internal  failures  were  to  occur  in  the 
panels.  The  actions  specified  by  this  AD 
are  intended  to  prevent  overheating  and 
burning  of  the  earth  wires  and  a 
resultant  fire. 

DATES:  EBective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Oiocket. 

1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 


Model  SD3-SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  May  14. 1993  (58  FR  28529).  That 
action  proposed  to  require  replacement 
of  the  existing  earth  wires  on  electrical 
panels  29C  and  30C  with  earth  wires 
having  a  larger  current-carrying 
capacity. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,200,  or  $440  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-04  Short  Brothers,  PLC:  Amendment 
39-8661.  Docket  93-NM-18-AD. 

Applicability:  Model  SD3-SHERPA  series 
airplanes;  serial  numbers  SH3201  through 
SH3205  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  and  burning  of  the 
earth  wires  and  a  resultant  fire,  accomplish 
the  following: 

(a)  Within  6  months  after -the  effective  date 
of  this  AD,  replace  the  existing  24-gauge 
earth  wires  on  electrical  panels  29C  and  30C 
on  the  bottom  of  frame  74  with  16-gauge 
earth  wires,  in  accordance  with  Shorts 
Service  Bulletin  SD3  SHERPA-24-1,  dated 
May  1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Shorts  Service  Bulletin  SD3 
SHERPA-24-1.  dated  May  1992.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  _ 

accordance  with  5  U.S.C  S52(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Short 
Brothers,  PLC,  2011  Crystal  Drive,  Suite  713, 
Arlington,  Virginia  22202-3719.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 
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(e)  This  amendment  becomes  effective  on 
October  4. 1993. 

Issued  in  Renton,  Washington,  on  August 
12, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-21519  Filed  9-2-93;  8:45  am] 

BttJJNQ  CODE  4ei»-1S-P 


14CFRPart  39 

[Docket  No.  93-NM-12-AD;  Amendment 
39-8662;  AO  93-16-05] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Modei  SD3-60  Series 
Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
in  the  attachment  lugs  of  the  horizontal 
stabilizer  and  replacement  of  cracked 
lugs  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracking  in  the  attachment  lugs 
of  the  horizontal  stabilizer  that 
developed  during  fatigue  testing 
conducted  by  the  manufacturer.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  attachment  of  the 
horizontal  stabilizer  to  the  airplane. 
DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The' service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers.  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  all  Short  Brothers  Model 
SD3-60  series  airplanes  was  published 
in  the  Federal  Register  on  April  7, 1993 
(58  FR 18053).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
cracking  in  the  attachment  lugs  of  the 
horizontal  stabilizer  and  replacement  of 
cracked  lugs  with  serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  81  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $71,280,  or  $880  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-05  Short  Brothers,  PLC:  Amendment 
39-8662.  Docket  93-NM-12-AD. 
Applicability:  All  Model  SD3-60  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  attachment  of  the  horizontal  stabilizer  to 
the  airplane,  accomplish  the  following; 

(a)  Prior  to  the  accumulation  of  20,000  total 
landings  on  the  horizontal  stabilizer  or 
within  3  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4,000 
landings,  perform  an  ultrasonic  inspection  to 
detect  cracking  in  the  attachment  lugs  of  the 
horizontal  stabilizer  in  accordance  with 
Shorts  Service  Bulletin  SD360-55-19,  dated 
January  18, 1993.  If  any  cracked  lug  is  found, 
prior  to  further  flight,  replace  the  lug  with  a 
serviceable  part  in  accordance  with  the 
service  bulletin  and  continue  to  inspect  at 
intervals  not  to  exceed  4,000  landings  in 
accordance  with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Shorts  Service 
Bulletin  SD360-55-19,  dated  January  18, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3.  1993  /  Rules  and  Regulations  46769 


6x)m  Short  Brothers,  PLC,  2011  Crystal  Drive, 
suite  713,  Arlington,  Virginia  22202-3719. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Renton.  Washington,  on  August 
12. 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-21520  Filed  9-2-93;  8:45  am] 

BILUNG  CODE  49I0-1S^ 


14CFRPart39 

[Docket  No.  93-NM-03-AD;  AmeiKknent 
39-6640;  AO  93-14-1^ 

Airworthiness  Directives;  British 
Aerospace  (Commercial  Aircraft, 
Limit^  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(^mmercial  Aircraft).  Limited.  Model 
ATP  airplanes,  that  requires  placing  a 
life  limit  on  certain  bolts  that  attach  the 
left-  and  right-hand  aft  isolator  brackets 
to  the  engine  subframe  aft  mounting 
beams.  This  AD  also  provides  an 
optional  terminating  action  for  the 
requirement  to  replace  those  bolts  at 
regular  intervals.  This  amendment  is 
prompted  by  results  of  fatigue  tests  and 
service  experience,  which  indicate  that 
these  bolts  are  subject  to  fatigue  failure 
prior  to  the  fatigue  lives  specified  in  the 
airplane  maintenance  manual  for  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  structural 
failure  of  the  engine  support  structure. 
OATES:  Effective  October  4. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Inc..  P.O.  Box 
16029.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 

FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
(Commercial  Aircraft).  Limited.  Model 
ATP  airplanes  was  published  in  the 
Federal  Register  on  March  19. 1993  (58 
FR  15114).  That  action  proposed  to 
require  placing  a  life  limit  of  5,000 
landings  on  certain  bolts  that  attach  the 
left-  and  right-hand  aft  isolator  brackets 
to  the  engine  subframe  aft  mounting 
beams. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Since  issuance  of  that  proposed  AD. 
Jetstream  Aircraft.  Limited,  issued 
Service  Bulletin  ATP-54-10-35256A. 
Revision  1,  dated  April  16. 1993.  That 
service  bulletin  describes  procedures  for 
replacement  of  the  existing  bolts  on  the 
aft  isolator  brackets  on  the  engine 
mounting  beams  with  unproved  bolts 
having  a  longer  fatigue  life.  The  FAA 
has  revised  the  final  rule  to  include 
accomplishment  of  that  modification  as 
optional  terminating  action  for  the 
requirement  to  replace  the  bolts  every 
5,000  landings. 

Jetstream  Aircraft,  Limited,  has  also 
issued  Revision  1  to  Service  Bulletin 
ATP-54-9,  dated  May  10. 1993.  which 
references  the  modification  described 
previously  as  terminating  action  for  bolt 
replacement.  The  FAA  has  revised  the 
final  rule  to  reflect  the  latest  revision  to 
that  service  bulletin  as  an  additional 
source  of  service  information.  The 
economic  analysis  paragraph,  below, 
has  also  been  revis^  to  reflect  the  costs 
involved  with  accomplishment  of  this 
optional  terminating  action. 

After  careftil  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 


work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  for  required  parts  will  be 
minimal.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $550.  or  $55 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  the  number  of  work  hours 
required  to  accomplish  it  will  be 
approximately  12  per  airplane 
(excluding  engine  removal/refit),  and 
the  cost  of  required  parts  will  be 
minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goveminent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  ef  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Orfer  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  \mder 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Ad<^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  UA.C  106(gh  aod  14  CFR 
11.89. 
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§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-16  British  Aerospace  (Commercial 
Aircraft),  Limited:  Amendment  39-8640, 
Docket  93-NM-03-AD. 

Applicability:  Model  ATP  airplanes  having 
aft  isolator  bracket  attachment  bolts,  part 
number  A102-4E  or  A102-5E;  certificated  in 
any  category. 

iOompIiance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
structural  failure  of  the  engine  support 
structure,  accomplish  the  following: 

(a)  For  airplanes  on  which  the  aft  isolator 
bracket  attachment  bolts  have  accumulated 
less  than  5,000  total  landings  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  5,000  total  landings  on  the 
bolts,  or  within  1,250  hours  time-in-service 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  remove  the  bolts  and  replace 
them  with  new  or  serviceable  parts,  in 
accordance  with  Jetstream  Aircraft,  Limited, 
Service  Bulletin  ATP-54-9,  dated  December 
9, 1992,  or  Revision  1,  dated  May  10, 1993. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  Iwlt,  in  accordance  with 
the  service  bulletin. 

(b)  For  airplanes  on  which  the  aft  isolator 
bracket  attachment  bolts  will  have 
accumulated  5,000  or  more  total  landings 
before  it  is  replaced  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  5,000  total  landings  or 
within  150  hours  time-in-service  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  inspection  of  the  aft 
isolator  bracket  attachment  bolts  to 
determine  if  each  bolt  is  in  position,  and  to 
detect  failed  or  cracked  bolts,  in  accordance 
with  Jetstream  Aircraft,  Limited,  Service 
Bulletin  ATP-54-9,  dated  December  9, 1992, 
or  Revision  1,  dated  May  10, 1993. 

(1)  If  any  bolt  is  missing,  failed,  or  cracked, 
prior  to  further  flight,  replace  all  four  bolts 
in  the  assembly  with  new  or  serviceable 
parts,  in  accordance  with  the  service  bulletin. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  Ixilt,  in  accordance  with 
the  service  bulletin. 

(2)  If  no  bolt  is  missing,  failed,  or  cracked, 
repeat  the  visual  inspection  thereafter  at 
intervals  not  to  excekl  150  hoiu«  time- in- 
service.  Within  1,250  hours  time-in-service 
after  the  effective  date  of  this  AD,  replace 
each  bolt  with  a  new  or  serviceable  part,  in 
accordance  with  the  service  bulletin. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  Iralt,  in  accordance  with 
the  service  bulletin. 

(c)  Replacement  of  the  existing  bolts  on  the 
aft  isolator  brackets  on  the  engine  mounting 
beams  with  improved  bolts  (Modification 
35256A)  in  accordance  with  Jetstream 
Aircraft,  Limited,  Service  Bulletin  ATP-54- 
10-35256A,  Revision  1,  dated  April  16, 1993, 
constitutes  terminating  action  for 
replacement  of  the  bolts  every  5,000 
landings,  as  required  by  paragraphs  (a), 

(bKl),  and  (b)(2)  of  this  AD. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  abceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  replacement  and  inspection  shall  be 
done  in  accordance  with  Jetstream  Aircraft, 
Limited,  Service  Bulletin  ATP-54-9,  dated 
December  9, 1992;  or  Jetstream  Aircraft, 
Limited,  Service  Bulletin  ATP-54-9, 

Revision  1,  dated  May  10, 1993.  The 
modification  shall  be  done  in  accordance 
with  Jetstream  Aircraft,  Limited,  Service 
Bulletin  ATP-54-10-35256A,  Revision  1, 
dated  April  16, 1993,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision 
level 
shown 
on  page 

Date  shown  on 
page 

1  . 

1 

AprU  16,  1993. 

2-5  . 

0 

March  2,  1993. 

6  . 

(’) 

7  . 

1 

Not  dated. 

'  This  page  is  not  used. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  (Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Renton,  Washington,  on  July  19, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

IFR  Doc.  93-21515  Filed  9-2-93;  8:45  am) 
BILUNG  cooe  4«ie-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-23-AD;  Amendment 
39-6660;  AD  93-16-03] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes,  that 
requires  inspection  of  the  autopilot 
pitch  servomotor  mounting  to  ensure 
that  foul  pins  and  the  corresponding 
foul  pin  holes  are  aligned  properly,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that  incorrect  autopilot  pitch 
servomotor  mountings  and  mounting 
brackets  may  have  been  installed  on 
these  airplanes.  The  actions  specified  by 
this  AD  are  intended  to  prevent  adverse 
airplane  flight  characteristics  during 
autopilot  operation. 

DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Inc.,  Avro 
Division,  22070  Broderick  Drive, 

Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
May  3, 1993  (58  FR  21955).  That  action 
proposed  to  require  inspection  of  the 
autopilot  pitch  servomotor  mounting  to 
ensure  that  foul  pins  and  the 
corresponding  foul  pin  holes  are  aligned 
properly,  and  corrective  action,  if 
necessary. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  conimenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $55.  This  total  cost  figure  assumes 
that  the  affected  operator  has  not  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1 354(a).  1421 
and  1423:  49  U.S.C  106(g):  and  14  CTR 
11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-03  British  Aerospace:  Amendment 
39-8660.  Docket  93-NM-23-AD. 
Applicability:  Model  BAe  146  airplanes,  as 
listed  in  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B.  27—135. 
dated  April  23. 1992,  certificated  in  any 
cat^ory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  adverse  airplane  flight 
characteristics  during  autopilot  operation, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
autopilot  pitch  servomotor  mounting  to 
identify  the  part  number  on  the  dataplate  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B.  27-135, 
dated  April  23. 1992. 

(b)  If  the  part  number  is  209RAA6-135CAF 
(for  Model  BAe  146-lOOA  and  -200A  series 
airplanes)  or  209RAA6-175ABC  (for  Model 
BAe  146-300 A  series  airplanes),  prior  to 
further  flight,  perform  a  visual  inspection  of 
the  position  of  the  foul  pin  holes  in  the 
mounting  bracket  in  accordance  with  British 
Aerospace  BAe  146  Inspection  Service 
Bulletin  S.B.  27-135.  dated  April  23. 1992. 

(1)  If  the  foul  pin  holes  align  with  foul  pin 
hole  positions  "CAF”  (for  Model  BAe  146- 
lOOA  and  -200A  series  airplanes)  or  “ABC" 
(for  Model  BAe  146-300A  series  airplanes) 
on  the  mounting  bracket,  no  further  action  is 
required  by  this  AD. 

(2)  If  the  foul  pin  holes  do  not  align  with 
foul  pin  hole  positions  “CAF"  (for  Model 
BAe  146-lOOA  and  -200A)  or  “ABC"  (for 
Model  BAe  146-300A  series  airplanes)  on  the 
mounting  bracket,  accomplish  the 
requirements  of  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  of  this  AD. 

(i)  Mor  to  further  flight,  perform  a  torque 
check  of  the  autopilot  pitch  servomotor 
mounting  in  accordance  with  the  service 
bulletin  to  ensure  that  the  slip  torque 
corresponds  to  the  values  specified  in  the 
service  bulletin.  If  the  autopilot  pitch 
servomotor  mounting  slip  torque  does  not 
correspond  to  the  values  specified  in  the 
service  bulletin,  prior  to  further  flight, 
remove  the  autopilot  pitch  servomotor 
mounting  and  install  a  serviceable  autopilot 
pitch  servomotor  mounting  having  the 
correct  slip  torque  in  accordance  with  the 
service  bulletin. 

(ii)  Within  12  months  after  the  effective 
date  of  this  AD.  modify  the  mounting  bracket 
and  reposition  the  foul  pins  on  the 
servomotor  mounting  in  accordance  with  the 
service  bulletin. 

(c)  If  the  part  number  is  not  209RAA6- 
135CAF  (for  Model  BAe  146-lOOA  and 


-200 A  series  airplanes)  or  209RAA6-^.175ABC 
(for  Model  BAe  14&-300A  series  airplanes), 
prior  to  further  flight,  remove  the  autopilot 
pitch  servomotor  and  servomotor  mounting, 
modify  the  mounting  bracket,  and  install  an 
autopilot  pitch  servomotor  and  servomotor 
mounting  having  part  number  209K.\A6- 
135CAF  (for  Model  BAe  146-lOOA  and 
-200A  series  airplanes)  or  209RAA6-175ABC 
(for  Model  BAe  146-300A  series  aiqilanes). 
in  accordance  with  British  Aerospace  BAe 
146  Inspection  Service  Bulletin  S.B.  27-135, 
dated  April  23. 1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordwee  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  corrective  actions 
shall  be  done  in  accordance  with  British 
Aerospace  BAe  146  Inspection  Service 
Bulletin  S.B.  27-135.  dated  April  23. 1992. 
which  includes  Appendices  A1  and  A2.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Inc.,  Avro  Division.  22070 
Broderick  Drive,  Sterling,  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
October  4. 1993. 

Issued  in  Renton,  Washington,  on  August 
12. 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-21517  FUed  9-2-93:  8:45  am) 
BIUJMG  CODE  4»10-I3.|> 


14  CFR  Part  39 

[Docket  No.  92-CE-51-AO:  Amendment  39- 
8256;  AD  93-13-08) 

Airworthiness  Directives;  Aerostar 
Aircraft  Corporation  PA-80-600 
(Aerostar  600)  and  PA-60-700 
(Aerostar  700)  Sales  (Formerly  Piper) 
Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT, 
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ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  93-13-08  concerning  certain 
Aerostar  Aircraft  Corporation  PA-60- 
600  and  PA-60-700  airplanes,  which 
was  published  in  the  F^eral  Register 
on  July  6, 1993  (58  FR  36131).  That 
publication  inadvertently  referenced 
one  of  the  right  landing  gear  torque  link 
part  numbers  as  the  left  one  and  one  of 
the  left  landing  gear  torque  link  part 
numbers  as  the  right  one.  This  action 
references  these  part  numbers  correctly. 
EFFECTIVE  DATE:  August  20,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  A.  Swope,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  Telephone 
(206)  227-2589. 

SUPPLEMENTARY  INFORMATION:  On  June 
29, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  93- 
13-08,  Amendment  39-8621  (58  FR 
36131,  July  6, 1993),  which  applies  to 
certain  Aerostar  PA-60-600  (Aerostar 
600)  and  PA-60-700  (Aerostar  700) 
series  airplanes.  The  AD  requires  either 
replacing  the  existing  main  landing  gear 
torque  links  with  improved  design 
torque  links,  part  number  (P/N)  400126- 
501  and  400126-503  (left  main  landing 
gear)  and  P/N  400126-502  and  400126- 
504  (right  main  landing  gear);  or 
repetitively  inspecting  these  existing 
main  landing  gear  torque  links,  and,  if 
found  cracked,  replacing  with  the  part 
number  torque  links  referenced  above. 
The  actions  are  accomplished  in 
accordance  with  Aerostar  Service 
Bulletin  No  746C,  dated  September  15, 
1992.  AD  93-13-08  superseded  AD  92- 
11-08,  Amendment  39-8258. 

The  AD  inadvertently  referenced  P/N 
400126-502  as  a  left  main  landing  gear 
torque  link  and  referenced  P/N  400126- 
503  as  a  right  main  landing  gear  torque 
link.  These  torque  links  should  have 
been  referenced  as  right  and  left, 
respectively. 

Need  for  Correction 

As  published,  the  ftnal  regulations 
have  incorrectly  referenced  P/N 
400126-502  and  P/N  400126-503  as  left 
main  landing  gear  torque  links  and  right 
main  landing  gear  torque  links, 
respectively.  This  could  cause 
confusion  when  parts  are  ordered  or  the 
torque  links  are  installed. 

Correction  of  Publication 

Accordingly,  the  publication  of  July  6, 
1993  (58  FR  36131)  of  Amendment  39- 
8621;  AD  93-13-08,  which  was  the 
subject  of  FR  Doc.  93-15812,  is 
corrected  as  follows: 


$39.13  [Corrected] 

On  page  36132,  in  the  second  column, 
in  §  39.13,  in  lines  4  and  5  of  paragraph 
(a)(1)  of  AD  93-13-08,  replace; 
“400126-502  (left  main  landing  gear) 
and  P/N  400126-503  and  400126-504 
(right  main”,  with:  “400126-503  (left 
main  landing  gear)  and  P/N  400126-502 
and  400126-504  (right  main”. 

On  page  36132,  in  the  second  column, 
in  §  39.13,  in  lines  4  and  5  paragraph 
(a)(2)(i)  of  AD  93-13-08,  replace;  “(P/N) 
400126-501  and  400126-502  (left  main 
landing  gear)  and  P/N  400126-503 
and”,  with:  “(P/N)  400126-501  and 
400126-503  (left  main  landing  gear)  and 
P/N  400126-502  and”. 

.  On  page  36132,  in  the  third  column, 
in  §  39.13,  in  lines  6  and  7  of  paragraph 
(a)(2)(iii)  of  AD  93-13-08,  replace:  “502 
(left  main  landing  gear)  and  P/N 
400126-503  and  400126-504  (right 
main  landing”,  with;  “503  (left  main 
landing  gear)  and  P/N  400126-502  and 
400126-504  (right  main  landing”. 

Issued  in  Kansas  City,  Missouri,  on  August 
12, 1993. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  93-21545  Filed  9-2-93;  8:45aml 
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14CFR  Part  39 

[Docket  No.  93-NM-31-AD;  Amendment 
39-8664;  AD  93-16-07] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace, 
Model  BAe  146  series  airplanes,  that 
requires  inspection  of  the  airbrake 
servo-valve  assembly  to  determine 
whether  an  improperly  manufactured 
servo-valve  has  been  installed,  and 
replacement  of  discrepant  parts.  This 
amendment  is  prompted  by  reports  that, 
during  production,  faulty  feedback 
springs  were  installed  in  certain 
airbrake  servo-valves.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  malfunction  of  the  airbrake;  this 
could  result  in  uncommanded  airbrake 
extension  or  retraction,  which, 
subsequently,  could  adversely  affect 
airplane  performance. 

DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Inc.,  Avro 
Division,  22070  Broderick  Drive, 

Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 

1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
May  17, 1993  (58  FR  28801),  That  action 
proposed  to  require  one-time  visual 
inspection  of  the  airbrake  servo-valve 
assembly  to  determine  whether  an 
improperly  manufactured  servo-valve 
has  been  installed,  and  replacement  of 
discrepant  parts.  This  amendment  is 
prompted  by  reports  that,  during 
production,  faulty  feedback -springs 
were  installed  in  certain  airbrake  servo¬ 
valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  7 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $18,480,  or  $385  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
auxtrdance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not.have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
*  authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C.  106(^;  and  14  CFR 
11  89. 

§39.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-07  British  Aerospace:  Amendment 
39-8664.  Docket  93-NM-31-AD. 

Applicability:  Model  BAe  146  series 
airplanes:  on  which  Fairey  Hydraulics 
airbrake  servo-valve  assembly,  part  number 
3799H1.  has  been  installed;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  airbrake; 
this  could  result  in  uncommanded  airbrake 
extension  or  retraction,  which,  subsequently, 
could  adversely  affect  airplane  performance, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AO,  perform  a  visual  inspection  to 
determine  whether  Abex  serv’o-valve,  part 
number  72169,  has  been  installed  and  to 
identify  the  serial  number  on  the  Abex  servo¬ 
valve,  in  accordance  with  British  Aerospace 


BAe  146  Inspection  Service  Bulletin  S.B.  27- 
133,  dated  fanuary  31, 1992. 

(1)  If  an  Abex  servo-valve,  part  number 
72189,  has  been  installed,  having  a  serial 
number  listed  in  Table  1  of  the  service 
bulletin:  Prior  to  further  flight,  accomplish 
the  requirements  of  paragraphs  (aUDli)  and 
(a)(1  ](ii)  of  this  AD. 

(1)  Remove  the  existing  servo-valve 
assembly  in  accordance  with  the  service 
bulletiiL 

(ii)  Perform  a  visual  inspection  to  detect 
metallic  debris  in  the  filter  mesh  in  the  servo¬ 
valve  in  accordance  with  the  service  bulletin. 
If  any  debris  is  detected,  replace  the 
currently  installed  airbrake  actuator  with  a 
new  or  serviceable  airbrake  actuator,  and 
install  a  new  or  serviceable  servo-valve 
assembly  in  accordance  with  the  service 
bulletin. 

(2)  If  an  Abex  servo-valve  has  been 
installed  and  has  a  serial  number  listed  in 
Table  2  of  the  service  bulletin:  Prior  to 
further  flight,  reidentify  the  servo-valve  in 
accordance  with  the  service  bulletin. 

(3)  If  an  Abex  servo-valve  has  been 
installed  and  has  a  serial  number  not  listed 
in  either  Table  1  or  2  of  the  service  bulletin: 
No  further  action  is  required  by  this  AD. 

(b)  As  of  the  effective  date  of  this  AD.  no 
Fairey  Hydraulics  airbrake  servo-\'alve 
assembly,  part  number  3799H1,  shall  be 
installed  on  any  airplane  unless  that  airbrake 
servo-valve  assembly  is  in  compliance  with 
the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level- of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
.  accordance  with  FAR  21.197  and  21.199  to 

operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  removal,  replacement, 
and  reidentification  shall  be  done  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B.  27-133, 
dated  January  31, 1992,  which  includes 
Appendix  A1  to  Service  Bulletin  S.B.  27- 
133.  dated  January  31, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Inc.,  Avro  Division,  22070 
Broderick  Drive,  Sterling,  Virginia  20166.^ 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
October  4. 1993. 


Issued  in  Renton.  Washington,  on  August 
13, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certiftcation  Service. 
[FR  Doc.  93-21516  Filed  9-2-93;  8:45  am] 
BnjJNQ  CODE 


DEPARTMENT  OF  THE  TREASURY 
Intemari  Revenue  Service 

26  CFR  Parti 

[T.D.8485] 

RIN  1545-AR09 

Nondiscrimination  Requirements  for 
Qualified  Plans 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  final  regulations 
under  section  401(a)(4)  of  Ae  Internal 
Revenue  Code  of  1986.  They  interpret 
the  section  401(a)(4)  requirement  that 
contributions  or  benefits  provided 
under  a  tax-qualified  retirement  plan 
not  discriminate  in  favor  of  highly 
compensated  employees.  Tliis  section 
and  the  minimum  coverage 
requirements  of  section  410(b)  form  a 
coordinated  nondiscrimination  rule  that 
prohibits  a  tax-qualified  retirement  plan 
from  being  designed  or  operated  in  favor 
of  highly  compensated  employees. 

These  regulations  reflect  changes  made 
by  the  Tax  Reform  Act  of  1986  and  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  regulations 
provide  the  guidance  necessary  to 
comply  with  the  law  and  aHect  sponsors 
of,  and  participants  in.  tax-qualified 
retirement  plans. 

DATES:  These  regulations  are  effective 
January  1, 1994.  and  apply  to  plan  years 
beginning  on  or  after  January  1. 1994, 
except  as  provided  in  the  transition 
rules  of  §  1.401(a)(4)-13. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Munroe.  Patricia  McDermott,  or 
Marjorie  HofMan  at  (202)  622-4606 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19, 1991,  final 
regulations  under  section  401(a)(4)  (T.D. 
8360)  were  published  in  the  Federal 
Register  (56  FR  47524).  In.  the  Federal 
Register  of  August  10. 1992  (57  FR 
35536),  the  Internal  Revenue  Service 
published  proposed  regulations  to 
extend  the  effective  date  of  the  final 
regulations  under  section  401(a)(4)  and 


46774  Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations 


related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1, 
1994. 

On  January  12, 1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
Federal  Register  (58  FR  3876).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  April  23, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
the  proposed  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Coordination  With  Other  Guidance 

The  regulations  under  section 
401(a)(4)  were  developed  in  conjunction 
with  regulations  under  related  statutory 
nondiscrimination  provisions  governing 
tax-qualified  retirement  plans, 
principally  sections  401(a)(17), 
401(a)(26),  401(1),  410(b),  414(r),  and 
414(s).  Proposed  amendments  to  the 
regulations  under  sections  401(1), 

410(b),  and  414(s)  were  published  on 
April  22, 1993.  The  Treasury  and  the 
Service  intend  in  the  near  future  to 
finalize  those  proposed  regulations  and 
to  propose  modifications  to  the 
regulations  under  section  414(r),  on 
which  employers  will  be  able  to  rely 
pending  final  regulations.  Together, 
these  regulations  provide  coordinated 
and  comprehensive  guidance  on  those 
statutory  provisions. 

This  coordinated  approach  to  the 
nondiscrimination  requirements 
provides  taxpayers  with  an  integrated 
framework  for  applying  the 
nondiscrimination  provisions  of  the 
Internal  Revenue  C^e.  In  addition,  this 
approach  makes  it  possible  to  simplify 
many  of  the  related  nondiscrimination 
rules.  For  example,  the  development  of 
the  rules  under  section  401(a)(4) 
permitted  substantial  simplification  of 
the  minimum  participation  rules 
previously  proposed  under  section 
401(a)(26)  (finalized  as  T.D.  8375  on 
December  4, 1991,  56  FR  63410). 
Similarly,  the  Treasury  and  the  Service 
will  finalize  a  proposed  revenue  ruling 
(published  in  Announcement  93-12, 
1993—4  I.R.B,  71)  identifying  the 
guidance  that  they  propose  to  obsolete 
when  the  section  401(a)(4)  regulations 
are  effective. 

In  conjunction  with  the  development 
of  the  January  1993  proposed 
regulations  under  section  401(a)(4),  the 
Treasury  and  the  Service  issued  a 
proposed  revenue  procedure  (published 
in  Announcement  92-81, 1992-22 1.R.B. 
56)  reducing  the  frequency  of  testing 
where  appropriate  and  describing  the 
quality  of  data  that  may  be  used  to 
substantiate  compliance  with  the 


nondiscrimination  regulation.  The 
Treasury  and  the  Service  intend  to 
finalize  this  guidance  shortly,  taking 
into  account  comments  received  on  the 
proposed  revenue  procedure. 

1.  Overview  of  Regulations 

Section  401(a)(4)  provides  generally 
that  a  plan  is  a  qualified  plan  only  if  the 
contributions  or  the  benefits  provided 
under  the  plan  do  not  discriminate  in 
favor  of  highly  compensated  employees. 
These  final  regulations  are  the  exclusive 
means  for  determining  whether  the 
nondiscrimination  requirement  is 
satisfied.  A  plan,  therefore,  will  satisfy 
section  401(a)(4)  only  if  it  complies  both 
in  form  and  in  operation  with  these 
regulations.  However,  the  regulations 
contain  a  direct  delegation  of  authority 
allowing  the  Commissioner  to  provide, 
in  revenue  rulings,  notices,  and  other 
guidance  of  general  applicability,  any 
additional  rules  that  may  be  necessary 
or  appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Section  1.401(a)(4)-l  of  the 
regulations  sets  forth  the  three  basic 
requirements  a  plan  must  satisfy  under 
section  401(a)(4)  and  provides  rules  on 
how  these  requirements  are  applied. 

The  first  requirement  is  that  either  the 
contributions  or  the  benefits  provided 
under  a  plan  must  be  nondiscriminatory 
in  amount.  Under  the  regulations,  a  plan 
generally  is  permitted  to  satisfy  this 
requirement  on  the  basis  of  either 
contributions  or  benefits,  regardless  of 
whether  the  plan  is  a  defined 
contribution  plan  or  a  defined  benefit 
plan.  The  second  requirement  is  that  the 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
to  employees  in  a  nondiscriminatory 
manner.  The  benefits,  rights,  and 
features  subject  to  this  requirement  are 
optional  forms  of  benefit  (such  as 
retirement  annuities  and  single  sum 
payments),  ancillary  benefifs  (such  as 
disability  benefits),  and  other  rights  and 
features  (such  as  plan  loans  and 
investment  options).  The  third 
requirement  is  that  the  effect  of  plan 
amendments  (including  grants  of  past 
service  credit)  and  plan  terminations 
must  be  nondiscriminatory. 

The  proposed  regulations  issued  in 
January  1993  make  a  number  of 
significant  changes  to  the  section 
401(a)(4)  requirements  contained  in  the 
September  1991  regulations.  These 
changes  are  intended  to  simplify 
substantially  the  regulatory 
requirements  and  to  increase  their 
flexibility.  Major  changes  in  the 
proposed  regulations  include  the 
following: 


•  Allowing  defined  benefit  plans  to 
recognize  service  with  another  employer 
or  during  a  leave  of  absence  in  a  wide 
range  of  circumstances  and  expanding 
the  circumstances  in  which  benefits 
under  such  plans  are  determined 
without  regard  to  offsets  of  benefits 
under  other  plans. 

•  Liberalizing  the  firesh-start  rules 
(that  permit  benefits  before  a  certain 
date  to  be  disregarded)  by  allowing  a 
plan  to  disregard  benefit  increases 
resulting  from  higher  compensation 
after  the  firesh-start  date  for  fresh  starts 
that  occur  both  before  and  after  the 
effective  date  of  the  regulations. 

•  Modifying  the  general  test  by 
adding  a  facts-and-circumstances  safety 
valve  and  eliminating  the  detailed  rules 
used  to  determine  accrual  rates. 

•  Replacing  objective  testing  for 
benefits  provided  to  former  employees 
with  a  flexible  facts-and-circumstances 
analysis. 

In  general,  comments  received  on  the 
proposed  regulations  were  favorable.  As 
a  result,  these  final  regulations 
incorporate  the  changes  contained  in 
the  January  1993  proposed  regulations. 

In  addition,  in  response  to  comments, 
certain  modifications  have  been  made 
that  further  simplify  and  increase 
flexibility  in  compliance  alternatives. 
The  more  significant  modifications 
made  in  these  final  regulations  are 
discussed  below. 

2.  Nondiscrimination  in  Amount  of 
Contributions  or  Benefits 

The  regulations  retain  the  two  basic 
testing  alternatives  for  determining 
nondiscrimination  in  the  amount  of 
contributions  or  benefits.  Safe-harbor 
testing,  which  focuses  primarily  on  the 
provisions  of  the  plan,  provides  design- 
based  or  simplified  testing  methods  for 
plans  with  essentially  uniform  benefits. 
The  uniformity  requirements  of  the  safe 
harbors  sufficiently  reduce  the  risk  of 
discrimination  in  the  amount  of 
contributions  or  benefits  so  that  further 
testing  of  actual  results  is  considered 
unnecessary.  In  contrast  to  safe-harbor 
testing,  general  testing  focuses  on  actual 
results  under  the  plan  and  permits  plans 
providing  for  diversity  in  contributions 
or  benefits  to  demonstrate  that,  despite 
this  diversity,  the  plan  satisfies  the 
nondiscriminatory  amounts 
requirement. 

a.  Changes  Affecting  Safe-Harbor 
Testing 

Sections  1.401  (a)(4)-2  and 
1.401(a)(4)-3  of  the  proposed 
regulations  contained  a  number  of  safe- 
harbor  testing  alternatives  intended  to 
cover  many  basic  types  of  plan  designs. 
These  regulations  finalize,  with  minor 
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revisions,  the  specific  requirements  for 
safe  harbors  contained  in  the  proposed 
regulations.  In  response  to  comments, 
the  safe  harbor  for  dehned  contribution 
plans  with  uniform  points  allocation 
formulas  is  modified  to  eliminate  the 
requirement  that  points  be  provided  for 
compensation.  In  addition,  in  order  to 
facilitate  use  of  the  defined  benefit  plan 
safe  harbors,  the  definition  of  uniform 
normal  retirement  age  is  expanded  to 
provide  generally  that  a  plan’s  normal 
retirement  provisions  do  not  fail  to  be 
uniform  merely  because  benefits 
commence  on  different  dates  for 
different  employees,  provided  that  each 
employee’s  normal  retirement  date  does 
not  differ  by  more  than  six  months  from 
a  uniform  normal  retirement  age. 

Representatives  of  muUiemployer 
plans  commented  that  it  is  common  for 
these  plans  to  condition  receipt  of  a 
retroactive  benefit  increase  on  future 
service.  As  a  result,  the  safe  harbors 
were  not  available  in  testing  the  portion 
of  the  plan  covering  noncollectively 
bargained  employees.  The 
commentators  noted  that  these 
conditions  are  contained  in  these  plans 
as  protection  against  potential  windfalls 
to  employees  who  return  to  work  for  a 
short  period  for  any  of  the  participating 
employers.  In  response  to  these 
comments,  these  regulations  add  a 
special  rule  in  §  1.4Ol(a)(4)-3(0 
permitting  a  multiemployer  plan  to 
disregard  such  a  service  condition, 
provided  that  the  condition  applies  to 
all  employees  in  the  multiemployer 
plan  and  the  service  required  does  not 
exceed  five  years. 

Some  commentators  have  noted  that 
the  safe-harbor  rules  do  not 
accommodate  certain  plans  that  meet 
the  safe-harbor  requirements  in  most  but 
not  all  respects.  The  commentators 
have,  therefore,  suggested  that  a  method 
be  incorporated  into  the  regulations  to 
allow  certain  plans  failing  to  meet  the 
requirements  for  a  safe  harbor  to  show 
that  this  failure  does  not  result  in 
discrimination  without  requiring  that 
the  plan  satisfy  the  general  test. 

The  Treasury  and  the  Service  have 
given  extensive  consideration  to  these 
comments.  In  evaluating  a  potential 
revision  to  safe-harbor  testing  to  provide 
access  for  such  plans,  the  Treasury  and 
the  Service  are  concerned  that  such  a 
method  would  substantially  undercut 
the  design  basis  of  the  safe  harbors  and 
the  assurance  of  nondiscrimination 
provided  by  the  uniformity 
requirements.  Consequently,  the 
suggested  change  has  not  bmn  made. 
Nevertheless,  to  the  extent  that  the 
Service  is  able  to  identify  appropriate 
means  of  facilitating  access  to  safe- 
harbor  testing,  it  is  intended  that  the 


Commissioner  will  exercise  the 
authority  delegated  under  the 
regulations  to  provide  alternative  testing 
methods  or  procedures. 

The  final  regulations  modify  several 
other  provisions  of  the  proposed 
regulations  that  affect  both  safe-harbor 
testing  and  general  testing.  These 
changes,  discussed  below,  increase  the 
number  of  plans  that  are  able  to  meet 
the  nondiscriminatory  amounts 
requirement  on  a  safe-harbor  basis. 

b.  Changes  Affecting  General  Testing 

Both  §§  1.401(a)(4)-2  and  1.401(a)(4)- 
3  of  the  regulations  contain  a  general 
test  for  plans  that  are  not  using  safe- 
harbor  testing  to  demonstrate 
nondiscrimination  in  the  amount  of 
contributions  or  benefits.  This  test 
focuses  on  the  actual  allocation  or 
accrual  rates  provided  to  employees  in 
the  plan  and  compares  those  rates  to 
determine  whether  the  plan 
discriminates  in  favor  of  highly 
compensated  employees.  A  facts-and- 
circumstances-sefety  valve  is  provided 
for  an  otherwise  nondiscriminatory 
defined  beneht  plan  that  would  pass  the 
general  test  if  no  more  than  5  percent  of 
the  highly  compensated  employees  were 
disregarded.  In  response  to  comments, 
access  to  this  5-percent  safety  valve  has 
been  broadened  by  providing  that  5 
percent  of  the  number  of  highly 
compensated  employees  may  be 
determined  by  rounding  fractional 
numbers  to  the  nearest  whole  number. 
Although  some  comments  suggested 
extending  the  safety-valve  concept  to 
defined  contribution  plans,  the 
allocation  rates  in  those  plans  do  not 
generally  have  the  sensitivity  to 
'employer  demographics  that  make  the 
safety  valve  necessary  and  appropriate 
for  deffned  benefit  plans.  Therefore,  the 
regulations  do  not  adopt  this  suggestion. 

Changes  to  the  general  test  foroefined 
benefit  plans  in  the  proposed 
regulations  substantially  reduced  the 
sensitivity  of  the  general  test  to 
relatively  minor  differences  in  accrual 
rates,  thereby  making  the  results  of  the 
test  more  stable.  As  a  result  of  these 
changes,  and  in  the  interest  of 
simplification,  the  proposed  regulations 
do  not  provide  certain  options 
contained  in  the  September  1991 
regulations,  including,  in  particular,  the 
floor  on  most  valuable  accrual  rates  and 
the  option  in  specified  cases  to  test  most 
valuable  accrual  rates  only. 

Certain  commentators  have  requested 
reinstatement  of  both  alternatives.  *1116 
floor  on  most  valuable  accrual  rates 
generally  allowed  substitution  of  an 
employee’s  higher  most  valuable  accrual 
rate  determined  in  a  prior  year  for  the 
employee’s  most  valuable  accrual  rate 


determined  in  the  current  year.  Use  of 
the  floor  ensures  that  an  employee’s 
most  valuable  accrual  rate  does  not 
decrease  merely  because  the  employee 
continues  working  beyond  the  age  of 
greatest  early  retirement  subsidy.  This 
option  has  been  reinstated  in  response 
to  comments  indicating  that  the 
continued  utility  of  the  rule  outweighs 
any  incremental  complexity. 

However,  the  Treasury  and  the 
Service  have  not  reinstated  the  option  to 
test  most  valuable  accrual  rates  only. 
'This  alternative  was  available  only  in 
limited  circumstances  and  the 
requirements  for  access  to  the 
alternative  were  frequently 
misinterpreted.  After  consideration  of 
the  limited  utility  of  the  option,  in 
conjunction  with  the  significant 
simplification  of  the  general  test,  the 
Treasury  and  the  Service  believe  that 
the  increased  complexity  and  potential 
for  confusion  outweigh  the  utility  of  the 
option. 

c.  Rules  Applicable  to  Both  Safe-Harbor 
Testing  and  General  Testing 

The  regulations  contained  in 
§§  1.401(a)(4>-3  and  1.401(a)(4)-13 
provide  rules  for  disregarding  benefits 
accrued  before  a  certain  date  in 
determining  whether  a  defined  benefit 
plan  satisfies  a  safe  harbor  or  in 
determining  accrual  rates  under  the 
general  test.  These  “fresh-start”  rules 
also  allow  plans  to  disregard  certain 
increases  in  beneff  ts  due  to  increases  in 
compensation  after  the  fresh-start  date. 
However,  to  narrow  the  potential  for 
discrimination,  the  proposed 
regulations  limited  the  increased  benefit 
that  can  be  disregarded  to  an  amount 
determined  by  multiplying  the  benefit 
as  of  the  fresh-start  date  hy  the  ratio  of 
the  employee’s  current  compensation  to 
the  employee’s  compensation  as  of  the 
fresh-start  date  (the  fraction  method). 

Commentators  have  suggested  that  it 
would  be  administratively  easier  to 
substitute  an  employee’s  current 
compensation  directly  into  the  formula 
used  to  determine  the  pre-firesh-start 
benefits  rather  than  to  use  the  fraction 
method.  In  response  to  these  comments, 
these  regulations  permit  this 
substitution  of  current  compensation, 
provided  that  this  approach  is  not 
reasonably  expected  over  time  to 
discriminate  significantly  in  favor  of 
highly  comp>ensated  employees. 

In  response  to  comments,  changes 
also  have  been  made  to  the  definition  of 
average  annual  compensation.  Average 
annual  compensation,  as  deffned  in 
§  1.401(a)(4)-3(e)  of  the  regulations, 
must  be  used  under  the  plan’s  formula 
for  purposes  of  the  deffned  benefft  plan 
safe  harbors  and  for  purposes  of 
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determining  accrual  rates  under  the 
general  test.  The  proposed  regulations 
permit  periods  of  compensation  to  be 
disrega^ed  in  determining  average 
annual  compensation  where  an 
employee  performs  no  services  or 
performs  services  for  less  than  a 
threshold  of  one  half  of  a  full-time  work 
schedule.  These  regulations  expand  the 
permissible  periods  that  can  be 
disregarded  by  allowing  an  employer  to 
select  a  threshold  that  does  not  exceed 
three-fourths  of  a  full-time  work 
schedule.  The  regulations  also  provide 
that  the  threshold  may  be  prorated  in 
the  case  of  an  employee  whose  normal 
work  schedule  is  part  time. 

The  proposed  regulations  also  provide 
an  exception  from  the  consecutive-year 
requirement  for  determining  average 
annual  compensation.  The  exception  is 
limited  to  plans  that  do  not  use 
permitted  disparity.  Some 
commentators  requested  that  this 
exception  be  extended  to  all  plans. 
However,  the  Treasury  and  the  Service 
believe  that  permitting  the  use  of 
nonconsecutive-year  compensation  by 
plans  that  use  permitted  disparity 
would  be  inconsistent  with  the  explicit 
section  401(l)(5KC)(i)  requirement  for 
consecutive-year  compensation 
contained  in  the  definition  of  average 
annual  compensation.  Therefore,  this 
revested  change  has  not  been  made. 

Certain  commentators  also  requested 
that  employers  be  allowed  to  treat  an 
affiliate  (e.g.,  a  joint  venture)  that  is  not 
a  member  of  the  employer’s  controlled 
group  under  section  414  of  the  Code  as 
though  it  were  a  member  of  the 
employer’s  controlled  group  in  the 
context  of  the  nondiscrimination  rules 
(including  sections  401(a)(4)  and 
401  (k)).  The  suggested  change  would 
eliminate  separate  employer-by¬ 
employer  nondiscrimination  testing  of 
the  multiple  employer  plans  arising 
from  the  coverage  of  some  or  all  joint 
venture  employees  in  plans  of  the  joint 
venture  partners. 

While  the  regulations  finalize 
signihcant  changes  to  the  service 
crediting  rules  intended  to  address 
many  of  these  concerns,  they  do  not 
adopt  this  proposed  change.  The 
statutory  controlled  group  rules  of 
section  414  provide  a  detailed  deHnition 
of  employer  that  is  generally  applicable 
for  all  qualification  requirements  and 
that  does  not  contain  an  exception  for 
section  401(a)(4).  The  Treasury  and  the 
Service  believe  that  the  section  414 
definition  of  employer  governs  for 
purposes  of  section  401(a)(4)  and  that  it 
is  inappropriate  to  provide  an 
inconsistent  definition  of  employer  in 
the  context  of  nondiscrimination 
testing. 


3.  Testing  and  Retroactive  Correction  of 
the  Availability  of  Benefits,  Rights,  and 
Features 

The  regulations  in  §  1.401(a)(4)— 4 
provide  that  optional  forms  of  benefit, 
ancillary  benefits,  and  other  rights  and 
features  must  be  currently  available  to  a 
group  of  employees  that  satisfies  the 
nondiscriminatory  classification 
requirement  of  section  410(b)  without 
regard  to  the  average  benefit  percentage 
test.  In  addition,  the  group  of  employees 
to  whom  these  benefits,  rights,  and 
features  are  effectively  available  must 
not  substantially  favor  highly 
compensated  employees. 

In  determining  whether  a  benefit, 
right,  or  feature  is  currently  available  to 
a  group  of  employees,  the  regulations 
provide  that  certain  conditions  imposed 
by  a  plan  on  the  availability  of  a  benefit, 
right,  or  feature  may  be  disregarded.  In 
response  to  comments,  these  regulations 
modify  the  proposed  regulations  by 
expanding  the  conditions  that  may  be 
disregarded  in  determining  current 
availability  to  include  the  following:  (1) 
A  requirement  that  a  specified 
percentage  of  an  employee’s  accrued 
benefit  be  nonforfeitable,  (2)  a 
requirement  for  execution  of  a  waiver  of 
rights  under  any  federal  or  state  law, 
and  (3)  a  requirement  for  a  particular 
family  status  (rather  than  only  marital 
status  as  under  the  proposed 
regulations).  In  addition,  in  the  case  of 
multiemployer  plans,  a  reasonable 
condition  on  the  availability  of  an 
ancillary  benefit  or  other  right  or  feature 
requiring  recent  service  may  be 
disregarded,  provided  that  all 
employees  in  the  multiemployer  plan 
are  subject  to  the  condition. 

Many  commentators  requested  that 
the  retroactive  correction  provisions  of 
the  proposed  regulations  be  expanded  to 
include  a  correction  mechanism  for  the 
availability  of  benefits,  rights  and 
features.  These  commentators  noted 
that,  even  though  they  carefully  monitor 
their  plans  to  ensure  that  these 
availability  requirements  are  met  on  a 
continuing  basis,  failures  will  occur. 

In  response  to  these  comments, 

§  1.401(a)(4)-ll(g)  of  these  regulations 
is  modified  to  permit  certain  corrective 
amendments  to  the  availability  of 
benefits,  rights,  and  features.  Because  it 
is  difficuh  or  impossible,  in  many  cases, 
to  make  a  benefit,  right,  or  feature 
meaningfully  available  on  a  retroactive 
basis,  a  corrective  amendment 
increasing  availability  is  required  only 
on  a  prospective  basis.  However,  in 
order  to  take  the  correction  into  account 
for  a  plan  year,  the  group  of  employees 
to  whom  the  benefit,  right,  or  feature  is 
available  (after  taking  the  amendment 


into  account)  generally  must  satisfy  the  I 

nondiscriminatory  requirement  of  I 

section  410(b)  using  the  safe-harbor 
percentage  applicable  to  the  plan.  In 
addition,  the  amendment  must  remain 
in  effect  until  the  end  of  the  plan  year 
following  the  year  in  which  the 
amendment  is  effective,  and  must  not  be 
part  of  a  pattern  of  amendments  used  to 
correct  repeated  failures  of  the  same 
benefit,  right  or  feature.  Other  rules  | 

relating  to  retroactive  correction  also  ^ 

apply  (e.g.,  the  requirement  that  the  ^ 

correction  be  made  no  later  than  the 
15th  day  of  the  10th  month  after  the 
close  of  a  plan  year).  ; 

As  an  alternative  to  increasing  \ 

availability,  the  regulations  also  permit 
an  employer  to  make  a  corrective 
amendment  by  the  last  day  of  the  plan 
year  eliminating  the  benefit,  right,  or 
feature  (to  the  extent  permitted  under 
section  411(d)(6)).  In  that  case,  the 
amendment  will  be  treated  as  if  it  were 
in  effect  throughout  the  plan  year  for 
purposes  of  nondiscrimination  testing. 

In  addition,  the  regulations  are  modified 
to  allow  for  retroactive  correction  for 
purposes  of  satisfying  the  section  401  (k) 
and  (m)  coverage  and  availability 
requirements  if  certain  conditions  are 
satisfied. 

4.  Nondiscrimination  Testing  of  Plan 
Amendments  and  Plan  Terminations 

Section  1.401(a)(4)-5  of  the 
regulations  provides  for  facts-and- 
circumstances  testing  of  the  effect  of 
plan  amendments  (including  plan 
amendments  granting  past  service), 
focusing  on  whether  the  timing  of  a  plan 
amendment  or  series  of  amendments 
discriminates  significantly  in  favor  of 
highly  compensated  employees  or 
highly  compensated  former  employees. 

In  addition,  this  section  contains  pre¬ 
termination  restrictions  on  payments  to 
certain  highly  compensated  employees, 
to  which  these  regulations  make  minor 
clarifying  modifications. 

5.  Employee  Contributions  in  Defined 
Benefit  Plans  and  Imputation  of 
Permitted  Disparity 

Section  1.401(a)(4)-6  of  the 
regulations  contains  rules  for  defined 
benefit  plans  that  include  employee 
contributions.  In  general,  benefits 
derived  from  employer  contributions 
must  be  tested  separately  from  those 
derived  from  employee  contributions.  In 
order  to  facilitate  nondiscrimination 
testing,  the  regulations  contain 
simplified  alternatives  to  the  section 
411(c)  method  for  determining  the 
portion  of  the  benefit  derived  from 
employer  contributions.  Section 
1.401(a)(4)-7  contains  rules  for  taking 
permitted  disparity  into  account  in 
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general  testing.  These  regulations 
finalize,  with  minor  revisions,  the  rules 
contained  in  these  sections  of  the 
proposed  regulations. 

6.  Cross-testing 

Section  1.401(a)(4)-6  contains  rules 
for  testing  defined  contribution  plans  on 
the  basis  of  benefits  and  defined  benefit 
plans  on  the  basis  of  contributions.  This 
section  sets  forth  the  method  for 
determining  equivalent  accrual  rates  in 
the  case  of  a  defined  contribution  plan 
or  equivalent  allocation  rates  in  the  case 
of  a  defined  benefit  plan  and 
coordinates  the  testing  of  these  rates 
with  the  general  tests  in  §§  1.401(a)(4)- 
2  and  1.401(a)(4)-3.  In  response  to 
comments,  these  rules  have  been 
modified  to  provide  that  an  employer 
that  is  cross-testing  a  defined 
contribution  plan  by  using  the  current 
plan  year  as  the  measurement  period 
under  the  general  test  may  disregard 
income,  expenses,  gains,  and  losses 
allocated  during  the  current  plan  year 
that  are  attributable  to  the  allocation  for 
the  current  plan  year.  Thus,  such  an 
employer  may  generally  test  by  taking 
into  account  only  contributions  and 
forfeitures  allocated  during  the  current 
plan  year. 

This  section  also  provides  safe- 
harbor-testing  rules  for  defined  benefit 
plans  that  are  part  of  a  floor  offset 
arrangement.  The  fresh-start  rules  in 
§  l.401(a)(4)-13  have  been  made  more 
flexible  in  their  application  to  floor 
ofiset  plans  that  have  been  amended  to 
eliminate  the  offset  provision  for  future 
accruals. 

The  September  1991  regulations  in 
§§  1.401(a)(4}-8  and  1.401(a)(4)-13  also 
provided  safe-harbor-testing  rules  for 
cash  balance  plans.  Those  rules 
generated  significant  comment.  Because 
the  Treasury  and  the  Service  are 
continuing  to  review  these  comments, 
amendments  to  those  rules  will  be 
proposed  at  a  later  date. 

7.  Plan  Aggregation  and  Disaggregation 

Section  1.401(a)(4)-9  requires  plans 

that  are  aggregated  for  purposes  of 
section  410(b)  to  be  aggregated  for 
purposes  of  section  401(a)(4)  testing.  In 
general,  an  aggregated  plan  is  tested 
under  the  same  rules  applicable  to  . 
single  plans.  However,  special  rules  are 
provided  for  an  aggregated  plan  that 
includes  one  or  more  defined 
contribution  plans  and  one  or  more 
defined  benefit  plans  (DB/DC  plan). 
This  section  also  contains  rules  that 
allow  a  plan  to  be  restructured  and 
treated  as  consisting  of  separate 
component  plans  that  may  be  tested 
separately  under  section  401(a)(4).  In 
response  to  comments,  minor 


modifications  and  clarifications  have 
been  made. 

8.  Nondiscrimination  Testing  of  Former 
Employees 

The  regulations  require  separate 
testing  of  former  employees  under 
§  1.401(a)(4)-10.  As  under  the  proposed 
regulations,  the  amount  of  contributions 
or  benefits  and  the  availability  of 
benefits,  rights,  and  features  provided  to 
former  employees  will  be 
nondiscriminatory  if  all  of  the  relevant 
facts  and  circumstances  show  that  the 
plan  does  not  discriminate  significantly 
in  favor  of  highly  compensated  former 
employees. 

9.  Vesting  and  Service  Crediting 

Section  1.401(a)(4)-ll  contains  facts- 
and-circumstances  rules  for  determining 
whether  the  vesting  and  service 
crediting  provisions  of  a  plan  are 
nondiscriminatory.  Specifically,  the 
rules  allow  plans  to  recognize  service 
with  another  employer  (either  by 
granting  pre-participation  service  when 
an  employee  transfers  finm  the  other 
employer  or  by  imputing  service  after  an 
employee  has  transferred  to  the  other 
employer)  or  to  impute  service  during  a 
leave  of  absence  or  a  period  of  reduc^ 
work  schedule,  provided  that  the 
following  facts-and-circumstances 
standards  are  met:  (i)  All  similarly- 
situated  employees  are  treated  in  the 
same  way,  (ii)  there  is  a  legitimate 
business  reason  for  crediting  the  service, 
and  (iii)  the  crediting  of  the  service  does 
not  discriminate  significantly  in  favor  of 
highly  compensated  employees. 

In  response  to  comments,  these 
regulations  clarify  that  the  pre- 
participation  and  imputed  service  rules 
apply  to  defined  contribution  plans,  as 
well  as  to  defined  benefit  plans. 
However,  service  crediting  generally  is 
not  relevant  for  amounts  testing  of 
defined  contribution  plans  except  to 
determine  whether  a  plan  meets  the 
uniform  points  allocation  formula  safe 
harbor.  In  addition,  the  rules  for  cross¬ 
testing  defined  contribution  plans  allow 
only  years  of  service  in  which  an 
employee  has  benefited  under  the  plan 
to  be  taken  into  account.  The  limits 
under  section  415(c)  also  may  limit  the 
extent  to  which  service  and 
compensation  outside  the  controlled 
group  may  be  taken  into  account  under 
a  defined  contribution  plan. 

10.  Definitions 

The  regulations  contain  a  number  of 
important  definitions  used  in  applying 
the  rules  contained  in  the  regulations.  In 
addition  to  the  change  to  the  definition 
of  uniform  normal  retirement  age 
described  in  the  earlier  discussion  of 


safe-harbor  testing,  the  regulations 
incorporate  modifications  to  certain 
definitions  which  were  proposed  in 
related  regulations. 

1 1.  Effective  Dates 

The  regulations  generally  are  efiective 
for  plan  years  beginning  on  or  after 
January  1, 1994,  or,  in  the  case  of 
governmental  plans  and  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  the  first  day 
of  the  first  plan  year  to  which  the 
amendments  made  by  section  1112(a)  of 
the  Tax  Reform  Act  of  1986  (TR.'V  ‘86) 
apply  and  before  the  applicable 
regulatory  effective  date,  §  1.401(a)(4)- 
13  provides  that  a  plan  must  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
the  requirements  of  section  401(a)(4). 
taking  into  account  pre-existing 
guidance  and  the  amendments  made  by 
TRA  ‘86  to  related  Code  provisions, 
such  as  sections  401(1),  401(a)(17),  and 
410(b).  Whether  compliance  is 
reasonable  and  in  good  faith  generally 
will  be  determined  on  the  basis  of  all 
relevant  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  consistently  resolved 
unclear  issues  in  its  favor.  Reasonable, 
good  faith  compliance  will  be  deemed 
to  exist,  however,  if  a  plan  is  operated 
in  accordance  with  the  1990  proposed 
regulations,  the  September  1991 
regulations,  the  January  1993  proposed 
regulations,  or  these  final  r^ulations. 

In  Notice  92-36, 1992-2  C.B.  364,  the 
Service  provided  transition  relief  and 
extended  the  date  by  which  plan 
amendments  to  comply  with  TRA  ‘86 
must  be  made  gener^ly  until  the  close 
of  the  first  plan  year  for  which  these 
regulations  are  efiective.  This  extended 
amendment  date  and  related  transition 
relief,  combined  with  the  reasonable, 
good  feith  compliance  standard,  are 
designed  to  ensure  that  plan  sponsors 
have  a  reasonable  period  in  which  to 
amend  qualified  plans. 

Governmental  Plans 

The  regulations  retain  the  special 
transition  rule  for  governmental  plans. 
Thus,  section  401(a)(4)  is  deemed 
satisfied  in  the  case  of  governmental 
plans  described  in  section  414(d)  for 
plan  years  beginning  before  1996.  Some 
commentators  have  suggested  that 
governmental  plans  should  not  be 
subject  to  nondiscrimination  testing. 
However,  in  the  absence  of  statutory 
provisirms  excepting  governmental 
plans  fi'om  these  requirements,  the 
regulations  recognize  their  applicability. 
Nevertheless,  the  Treasury  and  the 
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Service  recognize  that  governmental 
plans  may  have  certain  unique  features 
relating  to  the  sponsoring  employer’s 
status  as  a  governmental  entity. 
Comments  have  been  received  on  such 
features,  and  additional  comments  are 
specifically  requested  from 
governmental  employers  regarding 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  plans. 

Plans  Maintained  by  More  Than  One 
Employer 

Multiple  employer  plans  must  satisfy 
section  401(a)(4)  on  an  employer-by- 
employer  basis  rather  than  on  the  basis 
of  participating  employers  in  the 
aggregate.  Any  noncollectively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  The  consequences  of  failure  to 
satisfy  section  401(a)(4)  with  respect  to 
any  component  of  this  testing  process 
may  affect  the  plan  for  all  participating 
employers.  The  regulations  do  not 
provide  an  exception  to  this  rule. 
However,  where  a  multiemployer  plan 
or  a  multiple  employer  plan  fails  to 
satisfy  section  401(a)(4),  the 
Commissioner  could,  in  a  proper  case, 
treat  the  plan  as  satisfying  section 
401(a)(4)  for  innocent  employers  by 
requiring  corrective  and  remedial  action 
with  respect  to  the  plan.  Such  remedial 
action  could  include  allowing  the 
withdrawal  of  an  offending  employer, 
allowing  a  disqualifying  defect  to  be 
cured  within  a  reasonable  period  of  time 
after  the  plan  administrator  has  or 
should  have  knowledge  of  the 
disqualifying  event  or  was  otherwise 
notified  by  the  Service  of  the 
disqualifying  defect,  or  requiring  plan 
amendments  to  prevent  future 
disqualifying  events.  In  addition,  it  is 
anticipated  that  guidance  on  data 
collection  and  testing  will  be  provided 
for  multiemployer  plans  in  the  proposed 
revenue  procedure  on  substantiating 
compliance  when  that  document  is 
finalized. 

Effecd  on  Other  Laws 

Compliance  with  the  provisions  of 
these  regulations  does  not  ensure 
compliance  with  other  applicable 
Federal  laws,  including,  but  not  limited 
to,  the  provisions  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  which  are  administered  by 
the  Secretary  of  Labor  pursuant  to 
Reorganization  Plan  Number  4  of  1978. 
Employers  should  note  that  plan 
amendments  pursuant  to  this  regulation 
may  necessitate  reporting  and 
disclosure  under  that  Act.  including 
requirements  relating  to  summary  plan 


descriptions  and  summaries  of  material 
modifications. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulator}' 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Nancy  J.  Marks,  David 
Munroe,  Marjorie  Hoftean,  and  Patricia 
McDermott  of  the  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.401-4  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)  to  read  as  follows: 

§  1 .401  -4  Discrimination  as  to 
contributions  or  benefits  (before  1994). 
***** 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  the  provisions  of 
this  section  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 
For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1, 1994, 
see  §§  1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

(2)  In  the  case  of  plans  maintained  by 
organizations  exempt  fit>m  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  the  provisions  of 


this  section  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1996. 

For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1, 1996, 
see  §§  1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

Par.  3.  Section  1.401(a)-4  is  amended 
by  revising  the  section  heading  and 
paragraph  A-6(a)  to  read  as  follows: 

§  1 .401  (a)-4  Optional  forms  of  benefit 
(before  1994). 

***** 

A-6:  (a)  General  effective  date — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  the  provisions  of  this 
section  are  effective  January  30, 1986, 
and  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 

For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1, 1994, 
see  §§  1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  except  as  otherwise 
provided  in  this  section,  the  provisions 
of  this  section  are  effective  January  30, 
1986,  and  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1996. 
For  rules  applicable  to  plan  years 
begirming  on  or  after  January  1, 1996, 
see  §§1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

***** 

Paragraph  4.  Sections  1.401(a)(4)-0 
through  1.401  (a)(4)-8(c)(2)(iii)  and 
§§  1.401(a)(4)-^(d)  through  1.401(a)(4)- 
13(e)  are  revised  and  §  1.401(a)(4)- 
8(c)(2)(iv)  is  added  to  read  as  follows: 

§  1 .401  (a)(4)-0  Table  of  contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13. 

§1.401(a)( 4)-l  Nondiscrimination 
requirements  of  section  401(a)(4) 

(a)  In  general. 

(b)  Requirements  a  plan  must  satisfy. 

(1)  In  general. 

(2)  Nondiscriminatory  amount  of 
contributions  or  benefits. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations. 

(c)  Application  of  requirements. 

(1)  In  general. 

(2)  Interpretation. 

(3)  Plan-year  basis  of  testing. 

(4)  Application  of  section  410(b)  rules. 

(5)  Collectively-bargained  plans. 

(6)  Former  employees. 

(7)  Employee-provided  contributions  and 
benefits. 

(8)  Allocation  of  earnings. 

(9)  Rollovers,  transfers,  and  buybacks. 
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(10)  Vesting 

(11)  Crediting  service. 

(12)  Governmental  plans. 

(13)  Employee  stock  ownership  plans 

(14)  Section  401(h)  beneHts. 

(15)  Definitions. 

(16)  Effective  dates  and  fiesh-start  rule.s. 

(d)  Additional  guidance. 

$  t.40t(a)(4}-2  Nondiscrimination  in 
amount  of  employer  contributions  under  a 
defined  contribution  plan 

(a)  Introduction. 

(1 )  Overview. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 

(b)  Safe  harbors. 

(1)  In  general. 

(2)  Safe  harbor  for  plans  with  uniform 
allocation  formula. 

(3) 'Safe  harbor  for  plans  with  uniform 
points  allocation  formula. 

(4)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(cl  General  test  for  nondiscrimination  in 
amount  of  contributions. 

(1)  General  rule. 

(2)  Determination  of  allocation  rates. 

(3)  Satisfection  of  section  410(b)  by  a  rate 
group. 

(4)  Examples. 

§  t.401(aH4h3  Nondiscrimination  in 
amount  of  employer-provided  benefits  under 
a  defined  benefit  plan 

(a)  Introduction. 

(1)  Overview. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 

(b)  Safe  harbors. 

(1)  In  general. 

(2)  Uniformity  requirements, 

(3)  Safe  harbor  for  unit  credit  plans. 

(4)  Safe  harbor  for  plans  using  hactional 
accrual  rule. 

(5)  Safe  harbor  for  insurance  contract 
plans. 

(6)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(cl  General  t^t  for  nondiscrimination  in 
amount  of  beneHts. 

(1)  General  rule. 

(2)  Satisfection  of  section  410(b|  by  a  rate 
group. 

(3)  Certain  violations  disregarded. 

(4)  Examples. 

(d)  Determination  of  accrual  rates. 

(1)  Definitions. 

(2)  Rules  of  application. 

(3)  Optional  rules. 

(4)  Examples. 

(e)  Compensation  rules. 

(1)  In  general. 

(2)  Average  annual  compensation. 

(3)  Examples. 

(f)  Special  rules. 

(1)  In  general. 

(2)  Certain  qualified  disability  benefits. 

(3)  Accruals  after  normal  retirement  age. 

(4)  Early  retirement  window  benehts. 

(5)  Unpredictable  contingent  event 
benefits. 

(6)  Determination  of  benefits  on  other  than 
plan-year  basis. 

(7)  Adjustments  for  certain  plan 
distributions. 


(8)  Adjustment  for  certain  QPSA  charges. 

(9)  Disregard  of  certain  offsets. 

(10)  Special  rule  for  multiemployer  plans 

§  1.40l(a)(4h4  Nondiscriminatory 
availability  of  benefits,  rights,  and  features 

(a)  Introduction. 

(b)  Current  availability. 

(1)  General  rule. 

(2)  Determination  of  current  availability. 

(3)  Benefits,  rights,  and  features  that  are 
eliminated  prospectively. 

(c)  Effective  availability. 

(1)  General  rule. 

(2)  Examples. 

(d)  Special  rules. 

(1)  Mergers  and  acquisitions. 

(2)  Frozen  participants. 

(3)  Early  retirement  window  benefits. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features. 

(5)  Certain  spousal  benefits. 

(6)  Special  KOP  rules. 

(7)  Special  testing  rule  for  unpredictable 
contingent  event  benefits. 

(e)  Definitions. 

(1)  Optional  form  of  benefit. 

(2)  Ancillary  benefit 

(3)  Other  ri^t  or  feature. 

§  t.40t(aH4)-5  Plan  amendments  and  plan 
terminations 

(а)  Introduction. 

(1)  Overview. 

(2)  Facts-and-circumstances  determination. 

(3)  Safe  harbor  for  certain  grants  of  benefits 
for  past  periods. 

(4)  Examples. 

(b)  Pre-termination  restrictions. 

(1)  Required  provisions  in  defined  benefit 
plans. 

(2)  Restriction  of  benefits  upon  plan 
termination. 

(3)  Restrictions  on  distributions. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans. 

§  t.401(a)(4)-6  Contributory  defined  benefit 
plans 

(a)  Introduction. 

(b)  Determination  of  employer-provided 

beneht. 

(1)  General  rule. 

(2)  Composition-of-work-force  method. 

(3)  Minimum-benefit  method. 

(4)  Grandfether  rules  for  plans  in  existence 
on  May  14, 1990. 

(5)  Government-plan  method. 

(б)  Cessation  of  employee  contributions. 

(c)  Rules  applicable  in  determining  whether 

employee-provided  benefits  are 
nondiscriminatory  in  amount. 

(1)  In  general. 

(2)  Same  rate  of  contributions. 

(3)  Total-benefits  method. 

(4)  Grandfether  rule  for  plans  in  existence 
on  May  14, 1990. 

§  1.401(al(4)-7  Imputation  of  permitted 
disparity 

(a)  Introduction. 

(b)  Adjusting  allocation  rates. 

(1)  In  general. 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base. 


(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base. 

(4)  Definitions. 

(5)  Example. 

(c)  Adjusting  accrual  rates. 

(1)  In  general. 

(2)  Employees  whose  average  annual 
compensation  does  not  exceed  covered 
compensation. 

(3)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation. 

(4)  DeRnitions. 

(5)  Employees  with  negative  unadjusted  • 
accrual  rates. 

(6)  Example. 

(d)  Rules  of  general  application. 

(1)  Eligible  plans. 

(2)  Exceptions  from  consistency 
requirements. 

(3)  Overall  permitted  disparity. 

§  1.401(a)(4iS  Cross-testing 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of  benefits 

provided  under  a  defined  contribution 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  accrual 
rates. 

(3)  Safe-harbor  testing  method  for  target 
benefit  plans. 

(c)  Nondiscrimination  in  amount  of 

contributions  under  a  defined  benefit 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  alkx:atioii 
rates. 

(3)  Safe  harbor  testing  method  for  cash 
balance  plans. 

(d)  Safe-harbor  testing  method  for  defined 

benefit  plans  that  are  part  of  a  floor-offset 
arrangement. 

(1)  General  rule. 

(2)  Application  of  safe-harbor  testing 
method  to  qualified  offset  arrangements. 

§1.401(a)(4)-9  Plan  aggregation  and 
restructuring 

(a)  Introduction. 

(b)  Application  of  nondiscrimination 

requirements  to  DB/DC  plans. 

(1)  General  rule. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits. 

(3)  Optional  rules  for  demonstrating 
nondiscrimination  in  availability  of 
certain  benefits,  rights,  and  features. 

(c)  Plan  restructuring. 

(1)  General  rule. 

(2)  Identification  of  component  plans. 

(3)  Satisfaction  of  section  401(a)(4)  by  a 
component  plan. 

(4)  Satisfaction  of  section  410(b)  by  a 
component  plan. 

(5)  Effect  of  restructuring  under  other 
sections. 

(6)  Examples. 

§1.401(a)(4)-W  Testing  of  former 
employees 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of 

contributions  or  benefits. 

(1)  General  rule. 
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(2)  Permitted  disparity. 

(3)  Examples. 

(c)  Nondiscrimination  in  availability  of 
benefits,  rights,  or  features. 

§1.40l{aU4}~it  Additional  rules 

(a)  Introduction. 

(b)  Rollovers,  transfers,  and  buybacks. 

(1)  Rollovers  and  elective  transfers. 

(2)  Other  transfers.  (Reserved) 

(3)  Employee  buybacks. 

(c)  Vesting. 

(1)  General  rule. 

(2)  Deemed  equivalence  of  statutory 
vesting  sch^ules. 

(3)  Safe  harbor  for  vesting  schedules. 

(4)  Examples. 

(d)  Service-crediting  rules. 

(1)  Overview. 

(2)  Manner  of  crediting  service. 

(3)  Service-crediting  period. 

(e)  Family  aggregation  rules.  (Reserved) 

(f)  Governmental  plans.  (Reserved) 

(g)  Corrective  amendments. 

(1)  In  general. 

(2)  Scope  of  corrective  amendments. 

(3)  Conditions  for  corrective  amendments. 

(4)  Corrective  amendments  must  have 
substance. 

(5)  Effect  under  other  statutory 
requirements. 

(6)  Examples. 

§  1.401(a)(4)-12  Definitions 

§  1.401(a)(4}-13  Effective  dates  and  fresh- 
start  rules 

(a)  General  effective  dates. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(3)  Compliance  during  transition  period. 

(b)  Effective  date  for  governmental  plans. 

(c)  Fresh-start  rules  for  defined  benefit  plans. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Definition  of  frozen. 

(4)  Fresh-start  formulas. 

(5)  Rules  of  application. 

(6)  Examples. 

(d)  Compensation  adjustments  to  frozen 

accrued  benefits. 

(1)  Introduction. 

(2)  In  general. 

(3)  Plan  requirements. 

(4)  Meaningful  coverage  as  of  fresh-start 
date. 

(5)  Meaningful  ongoing  coverage. 

(6)  Meaningful  current  benefit  accruals. 
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§  1 .401  (a)(4)-1  Nondiscrimination 
requirements  of  section  401(a)(4). 

(a)  In  general.  Section  401(a)(4) 
provides  that  a  plan  is  a  qualiHed  plan 
only  if  the  contributions  or  the  benefits 
provided  under  the  plan  do  not 


discriminate  in  favor  of  HCEs.  Whether 
a  plan  satisfies  this  requirement 
depends  on  the  form  of  the  plan  and  on 
its  effect  in  opieration.  In  m^ing  this 
determination,  intent  is  irrelevant.  This 
section  sets  forth  the  exclusive  rules  for 
determining  whether  a  plan  satisfies 
section  401(a)(4).  A  plan  that  complies 
in  form  and  operation  with  the  rules  in 
this  section  therefore  satisfies  section 
401(a)(4). 

(b)  Requirements  a  plan  must 
satisfy — (1)  In  general.  In  order  to  satisfy 
section  401(a)(4),  a  plan  must  satisfy 
each  of  the  requirements  of  this 
paragraph  (b). 

(2)  Nondiscriminatory  amount  of 
contributions  or  benefits — (i)  General 
rule.  Either  the  contributions  or  the 
benefits  provided  under  the  plan  must 
be  nondiscriminatory  in  amount.  It  need 
not  be  shown  that  both  the 
contributions  and  the  benefits  provided 
are  nondiscriminatory  in  amount,  but 
only  that  either  the  contributions  alone' 
or  the  benefits  alone  are 
nondiscriminatory  in  amount. 

(ii)  Defined  contribution  plans — (A) 
General  rule.  A  defined  contribution 
plan  satisfies  this  paragraph  (b)(2)  if  the 
contributions  allocated  under  the  plan 
(including  forfeitures)  are 
nondiscriminatory  in  amount  under 
§  1.401(a)(4)-2.  Alternatively,  a  defined 
contribution  plan  (other  than  an  ESOP) 
satisfies  this  paragraph  (b)(2)  if  the 
equivalent  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401(a)(4)-8(b).  S^tion 
1.401(a)(4)-8(b)  includes  a  safe-harbor 
testing  method  for  contributions 
provided  under  a  target  benefit  plan. 

(B)  Section  401  (k)  plans  and  section 
401  (m)  plans.  A  section  401  (k)  plan  is 
deemed  to  satisfy  this  paragraph  (b)(2) 
because  §  1.410(b)-9  defines  a  section 
401  (k)  plan  as  a  plan  consisting  of 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement  (i.e.,  one 
that  satisfies  section  401(k)(3),  the 
nondiscriminatory  amount  requirement 
applicable  to  qualified  cash  or  deferred 
arrangements).  A  section  401  (m)  plan 
satisfies  this  paragraph  (b)(2)  only  if  the 
plan  satisfies  §§  1.401(m)-l(b)  and 
1.401(m)-2.  Contributions  under  a 
nonqualified  cash  or  deferred 
arrangement,  elective  contributions 
described  in  §  1.401(k)-l(b)(4)(iv)  that 
fail  to  satisfy  the  allocation  and 
compensation  requirements  of 
§  1.401(k)-l(b)(4)(i),  matching 
contributions  that  fail  to  satisfy 
§  1.401(m)-l(b)(4)(ii)(A),  and  qualified 
nonelective  contributions  treated  as 
elective  or  matching  contributions  for 
certain  purposes  under  §§  1.401(k)- 
1(b)(5)  and  1.401(m)-l(b)(5), 
respectively,  are  not  subject  to  the 


special  rule  in  this  paragraph 
(b)(2)(ii)(B),  because  they  are  not  treated 
as  part  of  a  section  401  (k)  plan  or 
section  401(m)  plan  as  those  terms  are 
defined  in  §  1.410(b)-9.  The 
contributions  described  in  the  preceding 
sentence  must  satisfy  paragraph 
(b)(2)(ii)(A)  of  this  section. 

(iii)  Defined  benefit  plans.  A  defined 
benefit  plan  satisfies  this  paragraph 
(b)(2)  if  the  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401  (a)(4)-3.  Alternatively,  a 
defined  benefit  plan  satisfies  this 
paragraph  (b)(2)  if  the  equivalent 
allocations  provided  under  the  plan  are 
nondiscriminatory  in  amount  under 
§  1.401(a)(4)-8(c).  Section  l,401(a)(4)- 
8(c)  includes  a  safe-harbor  testing 
method  for  benefits  provided  under  a 
cash  balance  plan.  In  addition, 

§  1.401  (a)(4)-8(d)  provides  a  safe-harbor 
testing  method  for  benefits  provided 
under  a  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features.  All 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
in  the  plan  in  a  nondiscriminatory 
manner.  Rules  for  determining  whether 
this  requirement  is  satisfied  are  set  forth 
in  §1.401  (a)(4)-4. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations.  The 
timing  of  plan  amendments  must  not 
have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs.  Rules  for 
determining  whether  this  requirement  is 
satisfied  are  set  forth  in  §  1.401(a)(4)- 
5(a).  Section  1.401(a)(4)-5(b)  provides 
additional  requirements  regarding  plan 
terminations. 

(c)  Application  of  requirements — (1) 

In  general.  The  requirements  of 
paragraph  (b)  of  this  section  must  be 
applied  in  accordance  with  the  rules  set 
forth  in  this  paragraph  (c). 

(2)  Interpretation.  The  provisions  of 
§§  1.401(a)(4)-l  through  1.401(a)(4>-13 
must  be  interpreted  in  a  reasonable 
manner  consistent  with  the  purpose  of 
preventing  discrimination  in  favor  of 
HCEs. 

(3)  Plan-year  basis  of  testing.  The 
requirements  of  paragraph  (b)  of  this 
section  are  generally  applied  on  the 
basis  of  the  plan  year  and  on  the  basis 
of  the  terms  of  the  plan  in  effect  during 
the  plan  year.  Thus,  unless  otherwise 
provided,  the  compensation, 
contributions,  benefit  accruals,  and 
other  items  used  to  apply  these 
requirements  must  be  determined  with 
respect  to  the  plan  year  being  tested. 
However,  §  1.401(a)(4)-ll(g)  provides 
rules  allowing  for  corrective 
amendments  made  after  the  close  of  the 
plan  year  to  be  taken  into  account  in 
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satisfying  certain  requirements  under 
paragraph  (b)  of  this  section. 

(4)  Application  of  section  410(b) 
rules — (i)  Relationship  between  sections 
401(a)(4)  and  410(b).  To  be  a  qualified 
plan,  a  plan  must  satisfy  both  sections 
410(b)  and  401(a)(4).  S^ion  410(b) 
requires  that  a  plan  benebt  a 
nondiscriminatory  group  of  employees, 
and  section  401(a)(4)  requires  that  the 
contributions  or  benebts  provided  to 
employees  benebting  imder  the  plan  not 
discriminate  in  favor  of  HQBs. 

Consistent  with  this  requirement,  the 
debnition  of  a  plan  subject  to  testing 
under  section  401(a)(4)  is  the  same  as 
the  debnition  of  a  plan  subject  to  testing 
under  section  410(b),  i.e.,  the  plan 
determined  after  applying  the 
mandatory  disaggregation  rules  of 
§  1.410(bi-7(c)  and  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d).  In 
addition,  whichever  testing  option  is 
used  for  the  plan  year  under  §  1.410(b)- 
8(a)  (e.g.,  quarterly  testing)  must  also  be 
used  for  purposes  of  determining 
whether  the  plan  satisbes  section 
401(a)(4)  for  the  plan  year. 

(ii)  Special  rules  for  certain 
aggregated  plans.  Special  rules  are  set 
forth  in  §  1.401(a)(4)-9(b)  for  applying 
the  nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  a  plan 
that  includes  one  or  more  debned 
benebt  plans  and  one  or  more  debned 
contribution  plans  that  have  been 
permissively  aggregated  under 

§  1.410(b)-7(d). 

(iii)  Restructuring.  In  certain 
circumstances,  a  plan  may  be 
restructured  on  the  basis  of  employee 
groups  and  treated  as  comprising  two  or 
more  plans,  each  of  which  is  treated  as 
a  separate  plan  that  must  independently 
satisfy  sections  401(a)(4)  and  410(b). 
Rules  relating  to  restructuring  plans  for 
purposes  of  applying  the  requirements 
of  paragraph  (b)  of  this  section  are  set 
forth  in  §  1.401(a)(4)-9(c). 

(iv)  References  to  section  410(b). 
Except  as  otherwise  specibcally 
provided,  references  to  satisfying 
section  410(b)  in  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  mean  satisfying 
§  1.410(b)-2  (taking  into  account  emy 
special  rules  available  in  satisfying  that 
section,  other  than  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d)).  In 
the  case  of  a  plan  described  in  .section 
410(c)(1)  that  has  not  made  the  election 
described  in  section  410(d)  and  is  not 
subject  to  section  403(b)(12)(A)(i), 
references  in  §§  1.401(a)(4)-l  through 
1.401(a)(4)-13  to  satisfying  section 
410(b)  mean  satisfying  section  410(c)(2). 

(5)  Collectively-bargained  plans.  The 
requirements  of  paragraph  (b)  of  this 
section  are  treated  as  satisbed  by  a 


collectively-bargained  plan  that 
automatically  satisbes  section  410(b) 
under  §  1.410(b)-2(b)(7). 

(6)  Former  employees.  In  applying  the 
nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  former 
employees  are  tested  separately  from 
active  employees,  unless  otherwise 
provided.  Rules  for  applying  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  former 
employees  are  set  forth  in  §  1.401(a)(4)- 
10. 

(7)  Employee-provided  contributions 
and  benefits.  In  applying  the 
nondiscriminatory  amount  requirement 
of  paragraph  (b)(2)  of  this  section, 
employee-provided  contributions  and 
benebts  are  tested  separately  from 
employer-provided  contributions  and 
benebts,  unless  otherwise  provided. 
Rules  for  determining  the  amount  of 
employer-provided  benebts  under  a 
debned  benebt  plan  that  include 
employee  contributions  not  allocated  to 
separate  accounts  are  set  forth  in 

§ i.401(a)(4)-6(b),  and  rules  for  applying 
paragraph  (b)(2)  of  this  section  to 
employee  contributions  under  such  a 
plan  are  set  forth  in  §  1.401(a)(4)-6(c). 
See  paragraph  (b)(2)(ii)(B)  of  this  section 
for  rules  applicable  to  employee 
contributions  allocated  to  ^parate 
accounts. 

(8)  Allocation  of  earnings. 
Notwithstanding  any  other  provision  in 
§§1.401(a)(4)-l  through  1.401(a)(4)-13. 
a  debned  contribution  plan  does  not 
satisfy  paragraph  (b)(2)  of  this  section  if 
the  manner  in  which  income,  expenses, 
gains,  or  losses  are  allocated  to  accoimts 
under  the  plan  discriminates  in  favor  of 
HCEs  or  former  HCEs. 

(9)  Rollovers,  transfers,  and  buybacks. 
In  applying  the  requirements  of 
paragraph  (b)  of  this  section,  rollover 
(including  direct  rollover)  contributions 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  or  408(d)(3), 
elective  transfers  described  in 

§  1.411(d)-4,  Q&A-3(b),  transfers  of 
assets  and  liabilities  described  in 
section  414(1),  and  employee  buybacks 
are  treated  in  accordance  with  the  rules 
set  forth  in  §  1.401(a)(4)-ll(b). 

(10)  Vesting.  A  plan  does  not  satisfy 
the  nondiscriminatory  amount 
requirement  of  paragraph  (b)(2)  of  this 
section  unless  it  satisbes  §  1.401(a)(4)- 
11(c)  with  respect  to  the  maimer  in 
which  employees  vest  in  their  accrued 
benebts. 

(11)  Crediting  service.  A  plan  does  not 
satisfy  paragraphs  (b)(2)  and  (b)(3)  of 
this  section  unless  it  satisbes 

§  1.401(a)(4)-ll(d)  with  respect  to  the 
manner  in  which  employees’  service  is 
credited  under  the  plan.  Service  other 
than  actual  service  with  the  employer 


may  not  be  taken  into  account  in 
determining  whether  the  plan  satisbes 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  except  as  provided  in 
§  1.401(a)(4)-ll(d). 

(12)  Governmental  plans.  The  rules  of 
this  section  apply  to  a  governmental 
plan  within  the  meaning  of  section 
414(d),  except  as  provided  in 
§§1.401(a)(4)-ll(f)  and  1.401(a)(4)- 
13(b). 

(13)  Employee  stock  ownership  plans. 
(Reservedl 

(14)  Section  401(h)  benefits.  In 
applying  the  requirements  of  paragraph 
(b)  of  this  section,  the  portion  of  a  plan 
providing  benebts  described  in  section 
401(h)  is  tested  separately  from  the 
portion  of  the  same  plan  providing 
retirement  benebts.  and  thus  is  not 
required  to  satisfy  this  section.  Rules 
applicable  to  section  401(h)  benebts  are 
set  forth  in  §  1.401-14(b)(2). 

(15)  Definitions.  In  applying  the 
requirements  of  this  section,  the 
debnitions  in  §  1.401(a)(4)-12  govern. 

(16)  Effective  dates  and  fresh-start 
rules.  In  applying  the  requirements  of 
this  section,  the  eftective  dates  set  forth 
in  §  1.401(a)(4)-13  govern.  Section 
1.401(a)(4)-13  also  provides  certain 
transition  and  fresh-start  rules  that 
apply  for  purposes  of  this  section. 

(d)  Additional  guidance.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance,  published 
in  the  Internal  Revenue  Bulletin, 
provide  any  additional  guidance  that 
may  be  necessary  or  appropriate  in 
applying  the  nondiscrimination 
requirements  of  section  401(a)(4), 
including  additional  safe  harbors  and 
alternative  methods  and  procedures  for 
satisfying  those  requirements.  See 
§  601.601(d)(2}(ii)(h)  of  this  chapter. 

§  1 .401  (a)(4)-2  Nondiscrimination  in 
amount  of  employer  contritNJtions  under  a 
defined  contritMition  plan. 

(a)  Introduction — (1)  Overview.  This 
section  provides  rules  for  determining 
whether  the  employer  contributions 
allocated  under  a  debned  contribution 
plan  are  nondiscriminatory  in  amount 
as  required  by  §  1.401(a)(4)- 
l(b)(2)(ii)(A).  Certain  debned 
contribution  plans  that  provide  uniform 
allocations  are  permitted  to  satisfy  this 
requirement  by  meeting  one  of  the  safe 
harbors  in  paragraph  (b)  of  this  section. 
Plans  that  do  not  provide  uniform 
allocations  may  satisfy  this  requirement 
by  satisfying  the  general  test  in 
paragraph  (c)  of  this  section.  See 
§  1.401(a)(4)-l(b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  section 
401(k)  plans  and  section  401(m)  plans. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
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A  defined  contribution  plan  is 
permitted  to  satisfy  paragraph  (b)(2)  or 
(c)  of  this  section  on  a  restructured  basis 
pursuant  to  §  1.401(a)(4)-9(c). 
Alternatively,  a  defined  contribution 
plan  (other  than  an  ESOP)  is  permitted 
to  satisfy  the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)- 
l(b)(2)(ii)(A)  on  the  basis  of  equivalent 
benefits  pursuant  to  §  1.401(a)(4)-8(b). 

(b)  Safe  harbors — (1)  In  general.  The 
employer  contributions  allocated  under 
a  defined  contribution  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  either  of  the 
safe  harbors  in  paragraph  (b)(2)  or  (b)(3) 
of  this  section.  Paragraph  (b)(4)  of  this 
section  provides  exceptions  for  certain 
plan  provisions  that  do  not  cause  a  plan 
to  fail  to  satisfy  this  paragraph  (b). 

(2)  Safe  harbor  for  plans  with  uniform 
allocation  formula — (i)  General  rule.  A 
defined  contribution  plan  satisfies  the 
safe  harbor  in  this  paragraph  (b)(2)  for 
a  plan  year  if  the  plan  allocates  all 
amounts  taken  into  account  under 
paragraph  (c)(2)(ii)  of  this  section  for  the 
plan  year  under  an  allocation  formula 
that  allocates  to  each  employee  the  same 
percentage  of  plan  year  compensation, 
the  same  dollar  amount,  or  the  same 
dollar  amount  for  each  uniform  unit  of 
service  (not  to  exceed  one  week) 
performed  by  the  employee  during  the 
plan  year. 

(ii)  Permitted  disparity.  If  a  plan 
satisfies  section  401(1)  in  form, 
differences  in  employees’  allocations 
under  the  plan  attributable  to  imiform 
disparities  permitted  under  §  1.401(l)-2 
(including  differences  in  disparities  that 
are  deemed  uniform  under  §  1.401(1)- 


2(c)(2))  do  not  cause  the  plan  to  fail  to 
satisfy  this  paragraph  (b)(2). 

(3)  Safe  harbor  for  plans  with  uniform 
points  allocation  formula — (i)  General 
rule.  A  defined  contribution  plan  (other 
than  an  ESOP)  satisfies  the  safe  harbor 
in  this  paragraph  (b)(3)  for  a  plan  year 
if  it  satisfies  both  of  the  following 
reguirementSi 

(A)  The  plan  must  allocate  amounts 
under  a  uniform  points  allocation 
formula.  A  uniform  points  allocation 
formula  defines  each  employee’s 
allocation  for  the  plan  year  as  the 
product  of  the  total  of  all  amounts  taken 
into  account  under  paragraph  (c)(2)(ii) 
of  this  section  and  a  firaction,  the 
numerator  of  which  is  the  employee’s 
points  for  the  plan  year  and  the 
denominator  of  which  is  the  sum  of  the 
points  of  all  employees  in  the  plan  for 
the  plan  year.  For  this  purpose,  an 
employee’s  points  for  a  plan  year  equal 
the  sum  of  the  employee’s  points  for 
age,  service,  and  units  of  plan  year 
compensation  for  the  plan  year.  Under 
a  uniform  points  allocation  formula, 
each  employee  must  receive  the  same 
number  of  points  for  each  year  of  age, 
the  same  number  of  points  for  each  year 
of  service,  and  the  same  number  of 
points  for  each  unit  of  plan  year 
compensation.  (See  §  1.401(a)(4)- 
11(d)(3)  regarding  service  that  may  be 
taken  into  account  as  years  of  service.) 

A  uniform  points  allocation  formula 
need  not  grant  points  for  both  age  and 
service,  but  it  must  grant  points  for  at 
least  one  of  them.  If  the  allocation 
formula  grants  points  for  years  of 
service,  the  plan  is  permitted  to  limit 
the  number  of  years  of  service  taken  into 


account  to  a  single  maximum  number  of 
years  of  service.  A  uniform  points 
allocation  formula  need  not  grant  points 
for  units  of  plan  year  compensation,  but 
if  it  does,  the  unit  used  must  be  a  single 
dollar  amovmt  for  all  employees  that 
does  not  exceed  $200. 

(B)  For  the  plan  year,  the  average  of 
the  allocation  rates  for  the  HCEs  in  the 
plan  must  not  exceed  the  average  of  the 
allocation  rates  for  the  NHCEs  in  the 
plan.  For  this  purpose,  allocation  rates 
are  determined  in  accordance  with 
paragraph  (c)(2)  of  this  section,  without 
imputing  permitted  disparity  and 
without  grouping  allocation  rates  under 
paragraphs  (c)(2)  (iv)  and  (v)  of  this 
section,  respectively. 

(ii)  Example.  The  following  example 
illustrates  the  safe  harbor  in  ffiis 
paragraph  (b)(3): 

Example,  (a)  Plan  A  has  a  single  allocation 
formula  that  applies  to  all  employees,  under 
which  each  employee’s  allocation  for  the 
plan  year  equals  the  product  of  the  total  of 
all  amounts  taken  into  account  for  all 
employees  for  the  plan  year  under  paragraph 
(c)(2)(ii)  of  this  section  and  a  firaction,  the 
numerator  of  which  is  the  employee’s  points 
for  the  plan  year  and  the  denominator  of 
which  is  the  sum  of  the  points  of  all 
employees  for  the  plan  year.  Plan  A  grants 
each  employee  10  points  for  each  year  of 
service  (including  pre-participation  service 
and  imputed  service  credited  under  Plan  A 
that  satisfies  §  1. 401  (a)(4)-ll (d)(3))  and  one 
point  for  each  $100  of  plan  year 
compensation.  For  the  1994  plan  year,  the 
total  allocations  are  $71,200,  and  the  total 
points  for  all  employees  are  7,120.  Each 
employee's  allocation  for  the  1994  plan  year 
is  set  forth  in  the  table  below. 


Employee 

Years  of 
service 

Plan  year 
compensa¬ 
tion 

Points 

Amount  of 
allocation 

HI  . . . . 

20 

$150,000 

1,700 

■Kf  Tni 

H2 . 

10 

150,000 

1,600 

H3  . 

30 

100,000 

1,300 

ciStSiSi 

H4  . 

3 

100,000 

1,030 

10,300 

N1  . . 

10 

40,000 

500 

5,000 

N2  . 

5 

35,000 

400 

4,000 

N3  . . . 

3 

30,000 

330 

3,300 

N4  . 

1 

25,000 

260 

2,600 

Total  . . . 

7,120 

71,200 

Allocation 
rate  (per¬ 
cent) 


(b)  Under  these  facts,  for  the  1994  plan 
year.  Plan  A  allocates  amounts  under  a 
uniform  points  allocation  formula  within  the 
meaning  of  paragraph  (b)(3)(i)(A)  of  this 
section. 

(c)  For  the  1994  plan  year,  the  average 
allocation  rate  for  the  HCEs  (Hi  throu^  H4) 
is  11.3  percent,  and  the  average  allocation 
rate  for  NHCEs  (Nl  through  N4)  is  11.3 
percent.  Because  the  average  of  the  allocation 
rates  for  the  HCEs  does  not  exceed  the 
average  of  the  allocation  rates  for  the  NHCEs, 


Plan  A  satisfies  paragraph  (b)(3)(i)(B)  of  this 
section  and,  thus,  the  safe  harbor  in  this 
paragraph  (b)(3)  for  the  1994  plan  year. 

(4)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 
(b)(4).  Unless  otherwise  provided,  any 


such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  Entry  dates.  The  plan  provides  one 
or  more  entry  dates  during  the  plan  year 
as  permitted  by  section  410(a)(4). 

(iii)  Certain  conditions  on  allocations. 
The  plan  provides  that  an  employee’s 
allocation  for  the  plan  year  is 
conditioned  on  either  ^e  employee’s 
employment  on  the  last  day  of  the  plan 
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year  or  the  employee’s  completion  of  a 
minimum  number  of  hours  of  service 
during  the  plan  year  (not  to  exceed 
1,000),  or  both.  Such  a  provision  may 
include  an  exception  from  this 
condition  for  all  employees  whose 
employment  terminates  during  the  plan 
year  or  only  for  those  employees  whose 
employment  terminates  during  the  plan 
year  on  account  of  one  or  more  of  the 
following  circumstances;  retirement, 
disability,  death,  or  military  service. 

(iv)  Certain  limits  on  allocations.  The 
plan  limits  allocations  otherwise 
provided  under  the  allocation  formula 
to  a  maximum  dollar  amount  or  a 
maximum  p)ercentage  of  plan  year 
compensation,  limits  the  dollar  amount 
of  plan  year  compensation  taken  into 
account  in  determining  the  amount  of 
allocations,  or  applies  the  restrictions  of 
section  409(n)  or  the  limits  of  section 
415. 

(v)  Lower  allocations  for  HCEs.  The 
allocations  provided  to  one  or  more 
HCEs  under  the  plan  are  less  than  the 
allocations  that  would  otherwise  be 
provided  to  those  employees  if  the  plan 
satisfied  this  paragraph  (b)  (without 
regard  to  this  paragraph  (b)(4)(v)). 

(vi)  Multiple  formulas— {A)  General 
rule.  The  plan  provides  that  an 
employee’s  allocation  under  the  plan  is 
the  greater  of  the  allocations  determined 
under  two  or  more  formulas,  or  is  the 
sum  of  the  allocations  determined  under 
two  or  more  formulas.  This  paragraph 
(b)(4)(vi)  does  not  apply  to  a  plan  unless 
each  of  the  formulas  under  the  plan 
satisHes  the  requirements  of  paragraph 
(b)(4)(vi)  (B)  through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  tne 
formulas  must  separately  satisfy  this 
paragraph  (b).  A  formula  that  is 
available  solely  to  some  or  all  NHCEs  is 
deemed  to  satisfy  this  paragraph 
(b)(4)(vi)(C). 

(D)  Availability — (1)  General  rule.  All 
of  the  formulas  must  be  available  on  the 
same  terms  to  all  employees. 

(2)  Formulas  for  NHCEs.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
HCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  as  all  of  the 
other  formulas  in  the  plan. 

(3)  Top-heavy  formulas.  In  the  case  of 
a  plan  that  provides  the  greater  of  the 
allocations  under  two  or  more  formulas, 
one  of  which  is  a  top-heavy  formula,  the 
top-heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  to  all 
employees  merely  because  it  is  available 
solely  to  all  non-key  employees  on  the 
same  terms  as  all  the  other  formulas 
under  the  plan.  Furthermore,  the  top- 


heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan  merely  because 
it  is  conditioned  on  the  plan’s  being  top- 
heavy  within  the  meaning  of  section 
416(g).  Finally,  the  top-heavy  formula 
does  not  fail  to  be  available  on  the  same 
terms  as  the  other  formulas  under  the 
plan  merely  because  it  is  available  to  all 
employees  described  in  §  1.416-1,  Q&A 
M-10  (i.e.,  all  non-key  employees  who 
have  not  separated  from  service  as  of  the 
last  day  of  the  plan  year).  The  preceding 
sentence  does  not  apply,  however, 
unless  the  plan  would  satisfy  section 
410(b)  if  all  employees  who  are 
benehting  under  the  plan  solely  as  a 
result  of  receiving  allocations  under  the 
top-heavy  formula  were  treated  as  not 
currently  benefiting  under  the  plan.  For 
purposes  of  this  paragraph 
(b)(4)(vi)(D)(3),  a  top-heavy  formula  is  a 
formula  that  provides  the  minimum 
benefit  described  in  section  416(c)(2) 
(taking  into  account,  if  applicable,  the 
modification  in  section 
416(h)(2)(A)(ii)(II)). 

(E)  Provisions  may  be  applied  more  . 
than  once.  The  provisions  of  this 
paragraph  (b)(4)(vi)  may  be  applied 
more  than  once.  For  example,  a  plan 
satisfies  this  paragraph  (b)  if  an 
employee’s  allocation  under  the  plan  is 
the  greater  of  the  allocations  under  two 
or  more  formulas,  and  one  or  more  of 
those  formulas  is  the  sum  of  the 
allocations  under  two  or  more  other 
formulas,  provided  that  each  of  the 
formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(4)(vi)  (B) 
through  (D)  of  this  section. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(4)(vi): 

Example  1.  Under  Plan  A,  each  employee’s 
allocation  equals  the  sum  of  the  allocations 
determined  under  two  formulas.  The  first 
formula  provides  an  allocation  of  five  percent 
of  plan  year  compensation.  The  second 
formula  provides  an  allocation  of  SlOO.  Plan 
A  satisfies  this  paragraph  (b)(4)(vi). 

Example  2.  Under  Plan  B,  each  employee’s 
allocation  equals  the  greater  of  the 
allocations  determined  under  two  formulas. 
The  first  formula  provides  an  allocation  of 
seven  percent  of  plan  year  compensation  and 
is  available  to  all  employees  who  complete 
at  least  1,000  hours  of  service  during  the  plan 
year  and  who  have  not  separated  from 
service  as  of  the  last  day  of  the  plan  year.  The 
second  formula  is  a  top-heavy  formula  that 
provides  an  allocation  of  three  percent  of 
plan  year  compensation  and  that  is  available 
to  all  employees  described  in  §  1.416-1,  Q&A 
M-10.  Plan  B  does  not  satisfy  the  general  rule 
in  paragraph  (b)(4)(vi)(D)(l)  of  this  section 
bemuse  the  two  formulas  are  not  available  on 
the  same  terms  to  all  employees  (i.e.,  an 
employee  is  required  to  complete  1,000  hours 
of  service  during  the  plan  year  to  receive  an 
allocation  under  the  first  formula,  but  not 


under  the  second  formula).  Nonetheless, 
because  the  second  formula  is  a  top-heavy 
formula,  the  special  availability  rules  for  top- 
heavy  formulas  in  paragraph  (b)(4)(vi)(D)(3) 
of  this  section  apply.  Thus,  the  second 
formula  does  not  fail  to  be  available  on  the 
same  terms  as  the  first  formula  merely 
because  the  second  formula  is  available  to  all 
employees  described  in  §  1.416-1,  Q&A  M- 
10,  as  long  as  the  plan  would  satisfy  section 
410(b)  if  all  employees  who  are  benefiting 
under  the  plan  solely  as  a  result  of  receiving 
allocations  under  the  top-heavy  formula  were 
treated  as  not  currently  benefiting  under  the 
plan.  This  is  true  even  if  the  plan  conditions 
the  availability  of  the  second  formula  on  the 
plan’s  being  top-heavy  for  the  plan  year. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  first  formula  is 
available  to  all  employees  who  have  not 
separated  from  service  as  of  the  last  day  of 
the  plan  year,  regardless  of  whether  they 
complete  at  least  1,000  hours  of  service 
during  the  plan  year.  Plan  B  still  does  not 
satisfy  the  general  rule  in  paragraph 
(b)(4)(vi)(D)(l)  of  this  section  because  the  two 
formulas  are  not  available  on  the  same  terms 
to  all  employees  (i.e.,  the  second  formula  is 
only  available  to  all  non-key  employees). 
Nonetheless,  because  the  second  formula  is 
a  top-heavy  formula,  the  special  availability 
rules  for  toji-heavy  formulas  in  paragraph 
(b)(4)(vi)(D)(3)  of  this  section  apply.  Thus, 
the  second  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  first 
formula  merely  because  the  second  formula 
is  available  solely  to  all  non-key  employees. 

(c)  General  test  for  nondiscrimination 
in  amount  of  contributions — (1)  General 
rule.  The  employer  contributions 
allocated  under  a  defined  contribution 
plan  are  nondiscriminatory  in  amount 
for  a  plan  year  if  each  rate  group  under 
the  plan  satisfies  section  410(b).  For 
purposes  of  this  paragraph  (c),  a  rate 
group  exists  under  a  plan  for  each  HCE 
and  consists  of  the  HCE  and  all  other 
employees  in  the  plan  (both  HCEs  and 
NHCEs)  who  have  an  allocation  rate 
greater  than  or  equal  to  the  HCE’s 
allocation  rate.  Thus,  an  employee  is  in 
the  rate  group  for  each  HCE  who  has  an 
allocation  rate  less  than  or  equal  to  the 
employee’s  allocation  rate. 

(2)  I^termination  of  allocation  rates — 
(i)  General  rule.  The  allocation  rate  for 
an  employee  for  a  plan  year  equals  the 
sum  of  the  allocations  to  the  employee’s 
account  for  the  plan  year,  expressed 
either  as  a  percentage  of  plan  year 
compensation  or  as  a  dollar  amount. 

(iij  Allocations  taken  into  account. 
The  amounts  taken  into  account  in 
determining  allocation  rates  for  a  plan 
year  include  all  employer  contributions 
and  forfeitures  that  are  allocated  or 
treated  as  allocated  to  the  account  of  an 
employee  under  the  plan  for  the  plan 
year,  other  than  amounts  describe  in 
paragraph  (c)(2)(iii)  of  this  section.  For 
this  purpose,  employer  contributions 
include  annual  additions  described  in 
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§  1.415-6(b)(2)(i)  (regarding  amounts 
arising  from  certain  transactions 
between  the  plan  and  the  employer).  In 
the  case  of  a  defined  contribution  plan 
subject  to  section  412,  an  employer 
contribution  is  taken  into  account  in  the 
plan  year  for  which  it  is  required  to  be 
contributed  and  allocated  to  employees’ 
accounts  under  the  plan,  even  if  ail  or 
part  of  the  required  contribution  is  not 
actually  made. 

(iii)  Allocations  not  taken  into 
account.  Allocations  of  income, 
expenses,  gains,  and  losses  attributable 
to  the  balance  in  an  employee’s  account 
are  not  taken  into  account  in 
determining  allocation  rates. 

(iv)  Imputation  of  permitted  disparity. 
The  disparity  permitted  under  section 
401(1)  may  be  imputed  in  accordance 
with  the  rules  of  §  1.401(a)(4)-7. 

(v)  Grouping  of  allocation  rates — (A) 
General  nde.  An  employer  may  treat  all 
employees  who  have  allocation  rates 
within  a  speciHed  range  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  allocation  rate 
equal  to  the  midpoint  rate  within  that 
range.  Allocation  rates  within  a  given 
range  may  not  be  grouped  under  this 
paragraph  (c)(2)(v)  if  the  allocation  rates 
of  HCEs  within  the  range  generally  are 
significantly  higher  than  the  allocation 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  treated  as  having  the 
same  allocation  rate  may  not  overlap 
and  may  be  no  larger  than  provided  in 
paragraph  (c)(2)(v)(B)  of  this  section. 
Allocation  rates  of  employees  that  are 
not  within  any  of  these  specified  ranges 
are  determined  without  regard  to  this 
paragraph  (c)(2)(v). 

(B)  Size  of  specified  ranges.  The 
lowest  and  highest  allocation  rates  in 
the  range  must  be  within  five  percent 
(not  five  percentage  points)  of  the 
midpoint  rate.  If  allocation  rates  are 
determined  as  a  percentage  of  plan  year 
compensation,  the  lowest  and  highest 
allocation  rates  need  not  be  within  five 
percent  of  the  midpoint  rate,  if  they  are 
no  more  than  one  quarter  of  a 
percentage  point  above  or  below  the 
midpoint  rate. 

(vi)  Consistency  requirement. 
Allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year. 

(3)  Satisfaction  of  section  410(b)  by  a 
rate  group— (i)  General  rule.  For 
purposes  of  determining  whether  a  rate 
group  satisfies  section  410(b),  the  rate 
group  is  treated  as  if  it  were  a  separate 
plan  that  benefits  only  the  employees 
included  in  the  rate  group  for  the  plan 
year.  Thus,  for  example,  under 
§  1.401(a)(4)-l(c)(4)(iv),  the  ratio 
percentage  of  the  rate  group  is 


determined  taking  into  account  all 
nonexcludable  employees  regardless  of 
whether  they  benefit  under  the  plan. 
Paragraph  (c)(3)  (ii)  and  (iii)  of  this 
section  provide  additional  special  rules 
for  determining  whether  a  rate  group 
satisfies  section  410(b). 

(ii)  Application  of  nondiscriminatory 
classification  test.  A  rate  group  satisfies 
the  nondiscriminatory  classification  test 
of  §  1.410(b)-4  (including  the  reasonable 
classification  requirement  of  §  1.410(b)- 
4(b))  if  and  only  if  the  ratio  percentage 
of  the  rate  group  is  greater  than  or  equal 
to  the  lesser  of — 

(A)  The  midpoint  between  the  safe 
and  the  unsafe  harbor  percentages 
applicable  to  the  plan;  and 

(B)  The  ratio  percentage  of  the  plan. 

(iii)  Application  of  average  benefit 
percentage  test.  A  rate  group  satisHes 
the  average  benefit  percentage  test  of 
§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisfies  §  1.410(b)-5  (without 

•  regard  to  §  1.410(b)-5(f)).  In  the  case  of 
a  plan  that  relies  on  §  1.410(b)-5(f)  to 
satisfy  the  average  benefit  percentage 
test,  each  rate  group  under  the  plan 
satisfies  the  average  benefit  percentage 
test  (if  applicable)  only  if  the  rate  group 
separately  satisfies  §  1.410(b)-5(f). 

(4)  Examples.  The  following  examples 
illustrate  the  general  test  in  this 
paragraph  (c): 

Example  1.  Employer  X  maintains  two 
defined  contribution  plans.  Plan  A  and  Plan 
B.  that  are  aggregated  and  treated  as  a  single 
plan  for  purposes  of  sections  410(b)  and 
401(a)(4)  pursuant  to  §  1.410(b)-7(d).  For  the 
1994  plan  year.  Employee  M  has  plan  year 
compensation  of  $10,000  and  receives  an 
allocation  of  $200  under  Plan  A  and  an 
allocation  of  $800  under  Plan  B.  Employee 
M’s  allocation  rate  under  the  aggregated  plan 
for  the  1994  plan  year  is  10  percent  (i.e., 
$1,000  divided  by  $10,000). 

Example  2.  The  employees  in  Plan  C  have 
the  following  allocation  rates  (expressed  as  a 
percentage  of  plan  year  compensation):  2.75 
percent,  2.80  percent,  2.85  percent,  3.25 
percent,  6.65  percent,  7.33  percent.  7.34 
percent,  and  7.35  percent.  Because  the  first 
four  rates  are  within  a  range  of  no  more  than 
one  quarter  of  a  percentage  point  above  and 
below  3.0  percent  (a  midpoint  rate  chosen  by 
the  employer),  under  paragraph  (c)(2)(v)  of 
this  section  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  3.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 
Because  the  last  four  rates  are  within  a  range 
of  no  more  than  five  percent  above  and  below 
7.0  percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  7.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 

Example  3.  fa)  Employer  Y  has  only  six 
nonexcludable  employees,  all  of  whom 


benefit  under  Plan  D.  The  HCEs  are  HI  and 
H2.  and  the  NHCEs  are  N1  through  N4.  For 
the  1994  plan  year.  Hi  and  N1  through  N4 
have  an  allocation  rate  of  5.0  percent  of  plan 
year  compensation.  For  the  same  plan  year, 

H2  has  an  allocation  rate  of  7.5  percent  of 
plan  year  compensation. 

(b)  There  are  two  rate  groups  under  Plan 
D.  Rate  group  1  consists  of  HI  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi’s  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2,  and  N1  through  N4.  Kate  group  2 
consists  only  of  H2  because  no  other 
employee  has  an  allocation  rate  greater  than 
or  equal  to  H2’s  allocation  rate  (7.5  percent). 

(c)  The  ratio  percentage  for  rate  group  2  is 
zero  percent — i.e.,  zero  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  50  percent  (the  percentage 
of  all  highly  compensated  nonexcludable 
employees  who  are  in  the  rate  group). 
Therefore  rate  group  2  does  not  satisfy  the 
ratio  percentage  test  under  §  1.410(b)-2(b)(2). 
Rate  group  2  also  does  not  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  (as  modified  by  paragraph  (c)(3) 
of  this  section).  Rate  group  2  therefore  does 
not  satisfy  section  410(b)  and,  as  a  result. 

Plan  D  does  not  satisfy  the  general  test  in 
paragraph  (c)(1)  of  this  section.  This  is  true 
regardless  of  whether  rate  group  1  satisfies 
§1.410(b)-2(b)(2). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3,  except  that  N4  has  an  allocation 
rate  of  8.0  percent.  ^ 

(b)  There  are  two  rate  groups  in  Plan  D. 

Rate  group  1  consists  of  HI  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi’s  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2  and  N1  through  N4.  Rate  group  2 
consists  of  H2,  and  all  those  employees  who 
have  an  allocation  rate  greater  than  or  equal 
to  H2’s  allocation  rate  (7.5  percent).  ThusI 
rate  group  2  consists  of  H2  and  N4. 

(c)  Rate  group  1  satisfies  the  ratio 
percentage  test  under  §  1.410(b)-2(b)(2) 
because  the  ratio  percentage  of  the  rate  group 
is  100  percent — i.e.,  100  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  100  percent  (the 
percentage  of  all  highly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group). 

(d)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  50 
percent — i.e.,  25  percent  (the  percentage  of 
all  nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  However,  rate  group  2  does  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  because  the  ratio  percentage  of 
the  rate  group  (50  percent)  is  greater  than  the 
safe  harbor  percentage  applicable  to  the  plan 
under  §  1.410(b)-4(cM4)  (45.5  percent). 

(f)  Under  paragraph  (c)(3)(iii)  of  this 
section,  rate  group  2  satisfies  the  average 
benefit  percentage  test,  if  Plan  D  satisfies  the 
average  benefit  percentage  test.  (The 
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requirement  that  Plan  D  satisfy  the  average 
benefit  percentage  test  applies  even  though 
Flan  D  satisfies  the  ratio  percentage  test  and 
would  ordinarily  not  need  to  run  the  average 
benefit  percentage  test.)  If  Plan  D  satisfies  the 
average  benefit  percentage  test,  then  rate 
group  2  satisfies  section  410(b)  and  thus. 

Plan  D  satisfies  the  general  test  in  paragraph 
(c)(1)  of  this  section,  because  each  rate  group 
under  the  plan  satisfies  section  410(b). 

Example  5.  (a)  Plan  E  satisfies  section 
410(b)  by  satisfying  the  nondiscriminatory 
classification  test  of  §  1.410(b)-4  and  the 
average  benefit  percentage  test  of  §  1.410(b)- 
5  (without  regard  to  §  1.410(b)-5(f)).  See 
§  1.410(b)-2(b](3).  Plan  E  uses  the  facts-and- 
circumstances  requirements  of  §  1.410(b)- 
4(c)(3)  to  satisfy  the  nondiscriminatory 
classification  test  of  §  1.410(b)-4.  The  safe 
and  unsafe  harbor  percentages  applicable  to 
the  plan  under  §  1.410(b)-4(c)(4)  are  29  and 
20  percent,  respectively.  Plan  E  has  a  ratio 
percentage  of  22  percent. 

(b)  Rate  group  1  under  Plan  E  has  a  ratio 
percentage  of  23  percent.  Under  paragraph 
(c)(3)(ii)  of  this  section,  the  rate  group 
satisfies  the  nondiscriminatory  classification 
requirement  of  §  1.410(b)-4,  because  the  ratio 
percentage  of  the  rate  group  (23  percent)  is 
greater  than  the  lesser  of — 

(1)  The  ratio  percentage  for  the  plan  as  a 
whole  (22  percent);  and 

(2)  The  midpoint  between  the  safe  and 
unsafe  harbor  percentages  (24.5  percent). 

(c)  Under  paragraph  (c)(3)(iii)  of  this 
section,  the  rate  group  satisfies  section  410(b) 
because  the  plan  satishes  the  average  beneht 
percentage  test  of  §  1.410(b)-5. 

§  1 .401  (a)(4)-3  Nondiscrimination  in 
amount  of  empioyer-provided  benefits 
under  a  defin^  benefit  pian. 

(a)  Introduction — (1)  Overview.  This 
section  provides  rules  for  determining 
whether  the  employer-provided  benefits 
under  a  defined  benefit  plan  are 
nondiscriminatory  in  amount  as 
required  by  §  1.401(a)(4)— l(b)(2)(iii). 
Certain  defined  benefit  plans  that 
provide  uniform  benefits  are  permitted 
to  satisfy  this  requirement  by  meeting 
one  of  the  safe  harbors  in  paragraph  (b) 
of  this  section.  Plans  that  do  not  provide 
uniform  benefits  may  satisfy  this 
requirement  by  satisfying  the  general 
test  in  paragraph  (c)  of  this  section. 
Paragraph  (d)  of  this  section  provides 
rules  for  determining  the  individual 
benefit  accrual  rates  needed  for  the 
general  test.  Paragraph  (e)  of  this  section 
provides  rules  for  determining 
compensation  for  purposes  of  applying 
the  requirements  of  this  section. 
Paragraph  (f)  of  this  section  provides 
additional  rules  that  apply  generally  for 
purposes  of  both  the  safe  harbors  in 
paragraph  (b)  of  this  section  and  the 
general  test  in  paragraph  (c)  of  this 
section.  See  §  1.401(a)(4)-6  for  rules  for 
determining  the  amount  of  employer- 
provided  benefits  under  a  contributory 
DB  plan,  and  for  determining  whether 
the  employee-provided  benefits  under 


such  a  plan  are  nondiscriminatory  in 
amount. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  defined  benefit  plan  is  permitted  to 
satisfy  paragraph  (b)  or  (c)  of  this 
section  on  a  restructured  basis  pursuant 
to  §  1.401(a)(4)-9(c).  Alternatively,  a 
defined  benefit  plan  is  permitted  to 
satisfy  the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)-l(b)(2)(iii) 
on  the  basis  of  equivalent  allocations 
pursuant  to  §  1.401(a)(4)-8(c).  In 
addition,  a  defined  benefit  plan  that  is 
part  of  a  floor-offset  arrangement  is 
permitted  to  satisfy  this  section 
pursuant  to  §  1.401(a)(4)-8(d). 

(b)  Safe  harbors — (1)  In  general.  The 
employer-provided  benefits  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  each  of  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  any  one  of  the 
safe  harbors  in  paragraphs  (b)(3)  (unit 
credit  plans),  (b)(4)  (fractional  accrual 
plans),  and  (b)(5)  (insurance  contract 
plans)  of  this  section.  Paragraph  (b)(6)  of 
this  section  provides  exceptions  for 
certain  plan  provisions  that  do  not 
cause  a  plan  to  fail  to  satisfy  this 
paragraph  (b).  Paragraph  (f)  of  this 
section  provides  additional  rules  that 
apply  in  determining  whether  a  plan 
satisfies  this  paragraph  (b). 

(2)  Uniformity  requirements — (i) 
Uniform  normal  retirement  benefit.  The 
same  benefit  formula  must  apply  to  all 
employees.  The  benefit  formula  must 
provide  all  employees  with  an  annual 
benefit  payable  in  the  same  form 
commencing  at  the  same  uniform 
normal  retirement  age.  The  annual 
benefit  must  be  the  same  percentage  of 
average  annual  compensation  or  the 
same  dollar  amount  for  all  employees 
who  will  have  the  same  number  of  years 
of  service  at  normal  retirement  age.  (See 
§  1.401(a)(4)-ll(d)(3)  regarding  service 
that  may  be  taken  into  account  as  years 
of  service.)  The  annual  benefit  must 
equal  the  employee’s  accrued  benefit  at 
normal  retirement  age  (within  the 
meaning  of  section  411(a)(7)(A)(i))  and 
must  be  the  normal  retirement  benefit 
under  the  plan  (within  the  meaning  of 
section  411(a)(9)). 

(ii)  Uniform  post-normal  retirement 
benefit.  With  respect  to  an  employee 
with  a  given  number  of  years  of  service 
at  any  age  after  normal  retirement  age, 
the  annual  benefit  commencing  at  that 
employee’s  age  must  be  the  same 
percentage  of  average  annual 
compensation  or  the  same  dollar 
amount  that  would  be  payable 
commencing  at  normal  retirement  age  to 
an  employee  who  had  that  same  number 


of  years  of  service  at  normal  retirement 
age. 

(iii)  Uniform  subsidies.  Each 
subsidized  optional  form  of  benefit 
available  under  the  plan  must  be 
currently  available  (within  the  meaning 
of  §  1.401(a)(4)-4(b)(2))  to  substantially 
all  employees.  Whether  an  optional 
form  of  benefit  is  considered  subsidized 
for  this  purpose  may  be  determined 
using  any  reasonable  actuarial 
assumptions. 

(iv)  No  employee  contributions.  The 
plan  must  not  be  a  contributory  DB 
plan. 

(v)  Period  of  accrual.  Each  employee’s 
benefit  must  ^  accrued  over  the  same 
years  of  service  that  are  taken  into 
account  in  applying  the  benefit  formula 
under  the  plan  to  that  employee.  For 
this  purpose,  any  year  in  which  the 
employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.410(b)-3(a)) 
is  included  as  a  year  of  service  in  which 
a  benefit  accrues.  Thus,  for  example,  a 
plan  does  not  satisfy  the  safe  harbor  in 
paragraph  (b)(4)  of  this  section  unless 
the  plan  uses  the  same  years  of  service 
to  determine  both  the  normal  retirement 
benefit  under  the  plan’s  benefit  formula 
and  the  baction  by  which  an  employee’s 
fractional  rule  benefit  is  multiplied  to 
derive  the  employee’s  accrued  benefit  as 
of  any  plan  year. 

(vi)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(2): 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  two  percent  of 
average  annual  compensation  times  each  year 
of  service  commencing  at  age  65  for  all 
employees.  Plan  A  provides  that  employees 
of  Division  S  receive  their  benefit  in  the  form 
of  a  straight  life  annuity  and  that  employees 
of  Division  T  receive  their  benefit  in  the  form 
of  a  life  annuity  with  an  automatic  cost-of- 
living  increase.  Plan  A  does  not  provide  a 
uniform  normal  retirement  benefit  within  the 
meaning  of  paragraph  (b)(2)(i)  of  this  section 
because  the  annual  benefit  is  not  payable  in 
the  same  form  to  all  employees. 

Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1.5  percent  of 
average  annual  compensation  times  each  year 
of  service  at  normal  retirement  age  for  all 
employees.  The  normal  retirement  age  under 
the  plan  is  the  earlier  of  age  65  or  the  age  at 
which  the  employee  completes  10  years  of 
service,  but  in  no  event  earlier  than  age  62. 
Plan  B  does  not  provide  a  uniform  normal 
retirement  benefit  within  the  meaning  of 
paragraph  (b)(2)(i)  of  this  section  because  the 
same  uniform  normal  retirement  age  does  not 
apply  to  all  employees. 

Example  3.  Plan  C  is  an  accumulation  plan 
under  which  the  benefit  for  each  year  of 
service  equals  one  percent  of  plan  year 
compensation  payable  in  the  same  form  to  all 
employees  commencing  at  the  same  uniform 
normal  retirement  age.  Under  paragraph 
(e)(2)  of  this  section,  an  accumulation  plan 
may  substitute  plan  year  compensation  for 
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av’erage  annual  compensation.  Plan  C 
provides  a  uniform  normal  retirement  benefit 
within  the  meaning  of  paragraph  (b)(2)(i)  of 
this  section,  because  all  employees  with  the 
same  number  of  years  of  service  at  normal 
retirement  age  will  receive  an  annual  benefit 
that  is  treated  as  the  same  percentage  of 
average  annual  compensation. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  the  benefit  for  each 
year  of  service  equals  one  percent  of  plan 
year  compensation  increased  by  reference  to 
the  increase  in  the  cost  of  living  from  the 
year  of  service  to  normal  retirement  age.  Plan 
C  does  not  provide  a  uniform  normal 
retirement  benefit,  because  the  annual  benefit 
defined  by  the  benefit  formula  can  vary  for 
employees  with  the  same  number  of  years  of 
service  at  normal  retirement  age,  depending 
on  the  age  at  which  those  years  of  service 
were  cr^ited  to  the  employee  under  the 
plan. 

Example  5.  Plan  D  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation  at  normal  retirement 
age  (age  65)  for  employees  with  30  years  of 
service  at  normal  retirement  age.  Plan  D 
provides  that,  in  the  case  of  an  employee 
with  less  than  30  years  of  service  at  normal 
retirement  age,  the  normal  retirement  benefit 
is  reduced  on  a  pro  rata  basis  for  each  year 
of  service  less  than  30.  However,  if  an 
employee  with  less  than  30  years  of  service 
at  normal  retirement  age  continues  to  work 
past  normal  retirement  age.  Plan  D  provides 
that  the  additional  years  of  service  worked 
past  normal  retirement  age  are  taken  into 
account  for  purposes  of  the  30  years  of 
service  requirement.  Thus,  an  employee  who 
has  26  years  of  service  at  age  65  but  who  does 
not  retire  until  age  69  with  30  years  of  service 
will  receive  a  benefit  of  50  percent  of  average 
annual  compensation.  Plan  D  provides 
uniform  post-normal  retirement  benefits 
within  the  meaning  of  paragraph  (b)(2)(ii)  of 
this  section. 

Example  6.  (a)  Plan  E  is  amended  on 
February  14, 1994,  to  provide  an  early 
retirement  window  benefit  that  consists  of  an 
unreduced  early  retirement  benefit  to 
employees  who  terminate  employment  after 
attainment  of  age  55  with  10  years  of  service 
and  between  June  1, 1994,  and  November  30, 
1994.  The  early  retirement  window  benefit  is 
a  single  subsidized  optional  form  of  benefit. 
Paragraph  (b)(2)(iii)  of  this  section  requires 
that  the  subsidized  optional  form  of  benefit 
be  currently  available  (within  the  meaning  of 
§  1.401(a)(4)-4(b)(2))  to  substantially  all 
employees.  Se^ion  1.401(a)(4)- 
4(b)(2)(iiKAK2)  provides  that  age  and  service 
requirements  are  not  disregarded  in 
determining  the  current  availability  of  an 
optional  form  of  benefit  if  those  requirements 
must  he  satisfied  within  a  specified  period  of 
time.  Thus,  the  early  retirement  window 
benefit  is  not  currently  available  to  an 
employee  unless  the  employee  will  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
E  will  fail  to  satisfy  paragraph  (b)(2)(iii)  of 
this  section  unless  substantially  all  of  the 
employees  satisfy  the  eligibility  requirements 
for  the  early  retirement  window  benefit  by 
November  30, 1994.  However,  see 


§  1.401(a)(4)-9{cM6),  Example  2,  for  an 
example  of  how  a  plan  with  an  early 
retirement  window  benefit  may  be 
restructured  into  two  component  plans,  each 
of  which  satisfies  the  safe  harbors  of  this 
paragraph  (b). 

(b)  A  similar  analysis  would  apply  if, 
instead  of  an  unreduced  early  retirement 
benefit,  the  early  retirement  window  benefit 
consisted  of  a  special  schedule  of  early 
retirement  factors,  defined  by  starting  with 
the  plan’s  usual  schedule  and  then  treating 
each  employee  eligible  for  the  early 
retirement  window  benefit  as  being  five  years 
older  than  the  employee  actually  is,  but  not 
older  than  the  employee’s  normal  retirement 
age. 

Example  7.  Plan  F  generally  provides  a 
normal  retirement  benefit  of  1.5  percent  of  an 
employee’s  average  annual  compensation 
multiplied  by  the  employee’s  years  of  service 
with  the  employer.  For  employees  transferred 
outside  of  the  group  of  employees  covered  by 
the  plan,  the  plan’s  benefit  formula  takes  into 
account  only  years  of  service  prior  to  the 
transfer,  but  determines  average  annual 
compensation  taking  into  account  section 
414(s)  compensation  both  before  and  after  the 
transfer.  Plan  F  does  not  satisfy  the 
requirements  of  paragraph  (b)(2)(v)  of  this 
section  with  respect  to  transferred 
employees,  because  their  benefits  are  accrued 
over  years  of  service  (i.e.,  after  transfer)  that 
are  not  taken  into  account  in  applying  the 
plan’s  benefit  formula  to  them.  However,  see 
Example  2  of  paragraph  (b)(6)(x)(B)  of  this 
section  for  an  example  of  how  a  plan  that 
continues  to  take  transferred  employees’ 
section  414(s)  compensation  into  account 
after  their  transfer  may  still  satisfy  this 
paragraph  (b). 


(3)  Safe  harbor  for  unit  credit  plans — 
(i)  General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(3)  for  a  plan 
year  if  it  satisfies  both  of  the  following 


requirements: 

(A)  The  plan  must  satisfy  the  133V3 
percent  accrual  rule  of  section 


411(b)(1)(B). 


(B)  Each  employee’s  accrued  benefit 
under  the  plan  as  of  any  plan  year  must 
be  determined  by  applying  the  plan’s 
benefit  formula  to  the  employee’s  years 
of  service  and  (if  applicable)  average 
annual  compensation,  both  determined 
as  of  that  plan  year. 

(ii)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph 


(b)(3): 


Example.  Plan  A  provides  that  the  accrued 
benefit  of  each  employee  as  of  any  plan  year 
equals  the  employee's  average  annual 
compensation  times  a  percentage  that 
depends  on  the  employee’s  years  of  service 
determined  as  of  that  plan  year.  The 
percentage  is  2  percent  for  each  of  the  first 
10  years  of  service,  plus  1.5  percent  for  each 
of  the  next  10  years  of  service,  plus  2  percent 
for  all  additional  years  of  service.  Plan  A 
satisfies  this  paragraph  (b)(3). 

(4)  Safe  harbor  for  plans  using 
fractional  accrual  rule — (i)  General  rule. 
A  plan  satisfies  the  safe  harbor  in  this 


paragraph  (b)(4)  for  a  plan  year  if  it 
satisfies  each  of  the  following 
requirements: 

(A)  The  plan  must  satisfy  the 
fiuctional  accrual  rule  of  section 
411(b)(1)(C). 

(B)  Each  employee’s  accrued  benefit 
under  the  plan  as  of  any  plan  year 
before  the  employee  reaches  normal 
retirement  age  must  be  determined  by 
multiplying  the  employee’s  fractional 
rule  benefit  (within  the  meaning  of 

§  1.411(b)-l(b)(3)(ii){A))  by  a  fi-action, 
the  numerator  of  which  is  the 
employee’s  years  of  service  determined 
as  of  the  plan  year,  and  the  denominator 
of  which  is  the  employee’s  projected 
years  of  service  as  of  normal  retirement 
age. 

(C)  The  plan  must  satisfy  one  of  the 
following  requirements: 

(7)  Under  me  plan,  it  must 
impossible  for  any  employee  to  accrue 
in  a  plan  year  a  portion  of  the  normal 
retirement  benefit  described  in 
paragraph  (b)(2)(i)  of  this  section  that  is 
more  than  one-third  larger  than  the 
portion  of  the  same  benefit  accrued  in 
that  or  any  other  plan  year  by  any  other 
employee,  when  each  portion  of  the 
benefit  is  expressed  as  a  percentage  of 
each  employee’s  average  annual 
compensation  or  as  a  dollar  amount.  In 
making  this  determination,  actual  and 
potential  employees  in  the  plan  with 
any  amount  of  service  at  normal 
retirement  must  be  taken  into  account 
(other  than  employees  with  more  than 
33  years  of  service  at  normal  retirement 
age).  In  addition,  in  the  case  of  a  plan 
that  satisfies  section  401(1)  in  form,  an 
employee  is  treated  as  accruing  benefits 
at  a  rate  equal  to  the  excess  benefit 
percentage  in  the  case  of  a  defined 
benefit  excess  plan  or  at  a  rate  equal  to 
the  gross  benefit  percentage  in  the  case 
of  an  offset  plan. 

(2)  The  normal  retirement  benefit 
under  the  plan  must  be  a  flat  benefit 
that  requires  a  minimum  of  25  years  of 
service  at  normal  retirement  age  for  an 
employee  to  receive  the  unreduced  flat 
benefit,  determined  without  regard  to 
section  415.  For  this  purpose,  a  flat 
benefit  is  a  benefit  that  is  the  same 
percentage  of  average  annual 
compensation  or  the  same  dollar 
amount  for  all  employees  who  have  a 
minimum  number  of  years  of  service  at 
normal  retirement  age  (e.g.,  50  percent 
of  average  annual  compensation),  with  a 
pro  rata  reduction  in  the  flat  benefit  for 
employees  who  have  less  than  the 
minimum  number  of  years  of  service  at 
normal  retirement  age.  An  employee  is 
permitted  to  accrue  the  maximum 
benefit  permitted  under  section  415 
over  a  period  of  less  than  25  years, 
provided  that  the  flat  benefit  under  the 
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plan,  determined  without  regard  to 
section  415,  can  accrue  over  no  less 
than  25  years. 

( J)  The  plan  must  satisfy  the 
requirements  of  paragraph  (b)(4)(i)(C)(2) 
of  this  section  (other  than  the 
requirement  that  the  minimum  number 
of  years  of  service  for  receiving  the 
unreduced  flat  benefit  is  at  least  25 
years),  and,  for  the  plan  year,  the 
average  of  the  normal  accrual  rates  for 
all  nonhighly  compensated 
nonexcludable  employees  must  be  at 
least  70  percent  of  the  average  of  the 
normal  accrual  rates  for  all  highly 
compensated  nonexcludable  employees. 
The  averages  in  the  preceding  sentence 
are  determined  taking  into  account  all 
nonexcludable  employees  (regardless  of 
whether  they  benefit  under  the  plan).  In 
addition,  contributions  and  benefits 
under  other  plans  of  the  employer  are 
disregarded.  For  purposes  of  this 
paragraph  (b)(4)(i)(C)(3),  normal  accrual 
rates  are  determined  under  paragraph 
(d)  of  this  section. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(4).  In  each  example,  it  is 
assumed  that  the  plan  has  never 
permitted  employee  contributions. 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  1.6  percent  of 
average  annual  compensation  times  each  year 
of  service  up  to  25.  Plan  A  further  provides 
that  an  employee’s  accrued  benefit  as  of  any 
plan  year  equals  the  employee’s  fractional 
rule  benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
1.6  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  25  or 
fewer  years  of  projected  service  at  normal 
retirement  age).  Among  potential  employees 
with  33  or  fewer  years  of  projected  service  at 
normal  retirement  age,  the  lowest  benefit  that 
an  employee  could  accrue  in  any  plan  year 
is  1.212  percent  of  average  annual 
compensation  (this  is  the  case  for  an 
employee  with  33  years  of  projected  service 
at  normal  retirement  age).  Plan  A  satisfies 
paragraph  (b)(4)(i)(C)(l]  of  this  section 
because  1.6  percent  is  not  more  than  one 
third  larger  than  1.212  percent. 

Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1.0  percent  of 
average  annual  compensation  up  to  the 
integration  level,  and  1.6  percent  of  average 
annual  compensation  above  the  integration 
level,  times  each  year  of  service  up  to  35. 

Plan  B  further  provides  that  an  employee’s 
accrued  benefit  as  of  any  plan  year  equals  the 
employee’s  fractional  rule  benefit  multiplied 
by  a  fraction,  the  numerator  of  which  is  the 
employee’s  years  of  service  as  of  the  plan 
year  and  the  denominator  of  which  is  the 
employee’s  projected  years  of  service  as  of 
normal  retirement  age.  For  purposes  of 


satisfying  the  one  third  larger  rule  in 
paragraph  (b)(4)(i)(C)(})  of  this  section, 
because  Plan  B  satisfies  section  401(1)  in 
form,  all  employees  with  less  than  35 
projected  years  of  service  are  assumed  to 
accrue  benefits  at  the  rate  of  1.6  percent  of 
average  annual  compensation  (the  excess 
benefit  percentage  under  the  plan).  Plan  B 
satisfies  paragraph  (b)(4)(i)(C)  of  this  section 
because  all  employees  with  33  or  fewer  years 
of  projected  service  at  normal  retirement  age 
accrue  in  each  plan  year  a  benefit  of  1.6 
percent  of  average  annual  compensation. 

Example  3.  Plan  C  provides  a  normal 
retirement  benefit  equal  to  four  percent  of 
average  annual  compensation  times  each  year 
of  service  up  to  10  and  one  percent  of  average 
annual  compensation  times  each  year  of 
service  in  excess  of  10  and  not  in  excess  of 
30.  Plan  C  further  provides  that  an 
employee’s  accrued  benefit  as  of  any  plan 
year  equals  the  employee’s  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
four  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  10  or 
fewer  years  of  projected  service  at  normal 
retirement  age).  Among  employees  with  33  or 
fewer  years  of  projected  service  at  normal 
retirement  age,  the  lowest  benefit  that  an 
employee  could  accrue  in  a  plan  year  is  1.82 
percent  of  average  annual  compensation  (this 
is  the  case  of  an  employee  with  33  years  of 
projected  service  at  normal  retirement  age). 
Plan  C  fails  to  satisfy  this  paragraph  (b)(4) 
because  four  percent  is  more  than  one  third 
larger  than  1.82  percent.  See  also 
§  1.401(a)(4)-9(c)(6),  Example  3. 

Example  4.  Plan  D  provides  a  normal 
retirement  benefit  of  100  percent  of  average 
annual  compensation,  reduced  by  four 
percentage  points  for  each  year  of  service 
below  25  the  employee  has  at  normal 
retirement  age.  Plan  D  further  provides  that 
an  employee’s  accrued  benefit  as  of  any  plan 
year  is  equal  to  the  employee’s  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  at  normal 
retirement  age.  In  the  case  of  an  employee 
who  has  five  years  of  service  as  of  the  current 
plan  year,  and  who  is  projected  to  have  10 
years  of  service  at  normal  retirement  age,  the 
employee’s  fractional  rule  benefit  would  be 
40  percent  of  average  annual  compensation, 
and  the  employee’s  accrued  benefit  as  of  the 
current  plan  year  would  be  20  percent  of 
average  annual  compensation  (the  fractional 
rule  benefit  multiplied  by  a  fraction  of  five 
years  over  10  years).  Plan  D  satisfies  this 
paragraph  (b)(4). 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  except  that  the  normal  retirement 
benefit  is  125  percent  of  average  annual 
compensation,  reduced  by  five  percentage 
points  for  each  year  of  service  below  25  that 
the  employee  has  at  normal  retirement  age. 
Plan  D  satisfies  this  paragraph  (b)(4),  even 
though  an  employee  may  accrue  the 


maximum  benefit  allowed  under  section  415 
(i.e.,  100  percent  of  the  participant's  average 
compensation  for  the  high  three  years  of 
service)  in  less  than  25  years. 

Example  6.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  determines 
each  employee’s  accrued  benefit  by 
multiplying  the  employee’s  projected  normal 
retirement  benefit  (rather  than  the  fractional 
rule  benefit)  by  the  fraction  described  in 
Example  1.  In  determining  an  employee’s 
projected  normal  retirement  benefit,  the  plan 
defines  each  employee’s  average  annual 
compensation  as  the  average  annual 
compensation  the  employee  would  have  at 
normal  retirement  age  if  the  employee’s 
annual  section  414(s)  compensation  in  future 
plan  years  equaled  the  employee’s  plan  year 
compensation  for  the  prior  plan  year.  Under 
these  facts.  Plan  A  does  not  satisfyr  paragraph 
(b)(4)(i)(B)  of  this  section  because  the 
employee’s  accrued  benefit  is  determined  on 
the  basis  of  a  projected  normal  retirement 
benefit  that  is  not  the  same  as  the  employee’s 
fractional  rule  benefit  determined  in 
accordance  with  §  1.411(b)-l(b)(3)(ii)(A). 

Example  7.  Plan  E  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation,  with  a  pro  rata 
reduction  for  employees  with  less  than  30 
years  of  service  at  normal  retirement  age. 

Plan  E  further  provides  that  an  employee’s 
accrued  benefit  as  of  any  plan  year  is  equal 
to  the  employee’s  fractional  rule  benefit 
multiplied  by  a  fraction,  the  numerator  of 
which  is  the  employee’s  years  of  service  as 
of  the  plan  year,  and  the  denominator  of 
which  is  the  employee’s  projected  years  of 
service  at  normal  retirement  age.  For 
purposes  of  determining  this  fraction,  the 
plan  limits  the  years  of  service  taken  into 
account  for  an  employee  to  the  number  of 
years  the  employee  has  participated  in  the 
plan.  However,  all  years  of  service  (including 
years  of  service  before  the  employee 
commenced  participation  in  the  plan)  are 
taken  into  account  in  determining  an 
employee’s  normal  retirement  benefit  under 
the  plan’s  benefit  formula.  Plan  E  fails  to 
satisfy  this  paragraph  (b)(4)  because  the  years 
of  service  over  which  benefits  accrue  differ 
from  the  years  of  service  used  in  applying  the 
benefit  formula  under  the  plan.  See 
paragraph  (b)(2)(v)  of  this  section. 

Example  8.  (a)  Plan  F  provides  a  normal 
retirement  benefit  equal  to  2.0  percent  of 
average  annual  compensation,  plus  0.65 
percent  of  average  annual  compensation 
above  covered  compensation,  for  each  year  of 
service  up  to  25.  Plan  F  further  provides  that 
an  employee’s  accrued  benefit  as  of  any  plan 
year  equals  the  sum  of — 

(1)  The  employee’s  fractional  rule  benefit 
(determined  as  if  the  normal  retirement 
benefit  under  the  plan  equaled  2.0  percent  of 
average  annual  compensation  for  each  year  of 
service  up  to  25)  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age;  plus 

(2)  0.65  percent  of  the  employee’s  average 
annual  compensation  above  covered 
compensation  multiplied  by  the  employee’s 
years  of  service  (up  to  25)  as  of  the  current 
plan  year. 
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(b)  Although  Plan  F  satisfies  the  fractional 
accrual  rule  of  section  411(b)(1)(C).  the  plan 
fails  to  satisfy  this  paragraph  (b')(4)  because 
the  plan  does  not  determine  employees’ 
accrued  benefits  in  accordance  with 
paragraph  (b){4)(i)(B)  of  this  section. 

(5)  Safe  harbor  for  insurance  contract 
plans.  A  plan  satisfies  the  safe  harbor  in 
this  paragraph  (b)(5)  if  it  satisfies  each 
of  the  following  requirements: 

(i)  The  plan  must  satisfy  the  accrual 
rule  of  section  411(b)(1)(F). 

(ii)  The  plan  must  be  an  insurance 
contract  plan  within  the  meaning  of 
section  412(i). 

(iii)  The  benefit  formula  under  the 
plan  must  be  one  that  would  satisfy  the 
requirements  of  paragraph  (b)(4)  of  this 
section  if  the  stated  normal  retirement 
benefit  under  the  formula  accrued 
ratably  over  each  employee’s  period  of 
plan  participation  through  normal 
retirement  age  in  accordance  with 
paragraph  (b)(4)(i)(B)  of  this  section. 
Thus,  the  benefit  formula  may  not 
recognize  years  of  service  before  an 
employee  commenced  participation  in 
the  plan  because,  otherw’ise,  the 
definition  of  years  of  service  for 
determining  the  normal  retirement 
benefit  would  differ  from  the  definition 
of  years  of  service  for  determining  the 
accrued  benefit  under  paragraph 
(b)(4)(i)(B)  of  this  section.  See  paragraph 
(b)(4)(ii),  Example  7,  of  this  section. 
Notwithstanding  the  foregoing,  an 
insurance  contract  plan  adopted  and  in 
effect  on  September  19, 1991,  may 
continue  to  recognize  years  of  service 
prior  to  an  employee’s  participation  in 
the  plan  for  an  employee  who  is  a 
participant  in  the  plan  on  that  date  to 
the  extent  provided  by  the  benefit 
formula  in  the  plan  on  such  date. 

(iv)  The  sch^uled  premium 
payments  under  an  individual  or  group 
insurance  contract  used  to  fund  an 
employee’s  normal  retirement  benefit 
must  be  level  annual  payments  to 
normal  retirement  age.  Thus,  payments 
may  not  be  scheduled  to  cease  before 
normal  retirement  age. 

(v)  The  premium  payments  for  an 
employee  who  continues  benefiting 
after  normal  retirement  age  must  be 
equal  to  the  amount  necessary  to  fund 
additional  benefits  that  accrue  under  the 
plan’s  benefit  formula  for  the  plan  year. 

(vi)  Experience  gains,  dividends, 
forfeitures,  and  similar  items  must  be 
used  solely  to  reduce  future  premiums. 

(vii)  All  benefits  must  be  funded 
through  contracts  of  the  same  series. 
Among  other  requirements,  contracts  of 
the  same  series  must  have  cash  values 
based  on  the  same  terms  (including 
interest  and  mortality  assumptions)  and 
the  same  conversion  rights.  A  plan  does 
not  fail  to  satisfy  this  requirement. 


however,  if  any  change  in  the  contract 
series  or  insurer  applies  on  the  same 
terms  to  all  employees.  But  see 
§  1.401(a)(4)-5(a)(4),  Example  12 
(change  in  insurer  considered  a  plan 
amendment  subject  to  §  1.401(a)(4)- 
5(a)). 

(viii)  If  permitted  disparity  is  taken 
into  account,  the  normal  retirement 
benefit  stated  under  the  plan’s  benefit 
formula  mu.st  satisfy  §  1.401(l)-3.  For 
this  purpose,  the  0.75-percent  factor  in 
the  maximum  excess  or  offset  allowance 
in§1.40l(l)-3(b){2)(i)or  (b)(3)(i), 
respectively,  adjusted  in  accordance 
with  §  1.401(l)-3(d)(9)  and  (e),  is 
reduced  by  multiplying  the  factor  by 
0.80. 

(6)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 
(b)(6).  Unless  otherwise  provided,  any 
such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  Section  401(1)  permitted  disparity. 
The  plan  takes  permitted  disparity  into 
account  in  a  manner  that  satisfies 
section  401(1)  in  form.  Thus,  differences 
in  employees’  benefits  under  the  plan 
attributable  to  uniform  disparities 
permitted  under  §1.401(!)-3  (including 
differences  in  disparities  that  are 
deemed  uniform  under  §  1.401(1)- 
3(c)(2))  do  not  cause  a  plan  to  fail  to 
satisfy  this  paragraph  (b). 

(iii)  Different  entry  dates.  The  plan 
provides  one  or  more  entry  dates  during 
the  plan  year  as  permitted  by  section 
410(a)(4). 

(iv)  Certain  conditions  on  accruals. 
The  plan  provides  that  an  employee’s 
accrual  for  the  plan  year  is  less  than  a 
full  accrual  (including  a  zero  accrual) 
because  of  a  plan  provision  permitted 
by  the  year-of-participation  rules  of 
section  411(b)(4). 

(v)  Certain  limits  on  accruals.  The 
plan  limits  benefits  otherwise  provided 
under  the  benefit  formula  or  accrual 
method  to  a  maximum  dollar  amount  or 
to  a  maximum  percentage  of  average 
annual  compensation  (e.g.,  by  limiting 
service  taken  into  account  in  the  benefit 
formula)  or  in  accordance  with  section 
401(a)(5)(D),  applies  the  limits  of 
section  415,  or  limits  the  dollar  amount 
of  compensation  taken  into  account  in 
determining  benefits. 

(vi)  Dollar  accrual  per  uniform  unit  of 
service.  The  plan  determines  accnials 
based  on  the  same  dollar  amount  for 
each  uniform  unit  of  service  (not  to 
exceed  one  week)  performed  by  each 
employee  with  the  same  number  of 
years  of  service  under  the  plan  during 
the  plan  year.  The  preceding  .sentence 


applies  solely  for  purposes  of  the  unit 
credit  safe  harbor  in  paragraph  (b)(3)  of 
this  section. 

(vii)  Prior  benefits  accrued  under  a 
different  formula.  The  plan  determines 
benefits  for  years  of  service  after  a  fresh- 
start  date  for  all  employees  under  a 
benefit  formula  and  accrual  method  that 
differ  from  the  benefit  formula  and 
accrual  method  previously  used  to 
determine  benefit  accruals  for 
employees  in  a  fresh-start  group  for 
years  of  .service  before  the  fresh-start 
date.  This  paragraph  (b){6)(vii)  applies 
solely  to  plans  that  satisfy  §  1.401  (a)(4)- 
13(c)  with  respect  to  the  fresh  start. 

(viii)  Employee  contributions.  The 
plan -is  a  contributory  DB  plan  that 
would  satisfy  the  requirements  of 
paragraph  (b)  of  this  section  if  the  plan’s 
benefit  formula  provided  benefits  at 
employees’  employer-provided  benefit 
rates  determined  under  §  1.401(a)(4)- 
6(b).  This  paragraph  (b)(6)(viii)  does  not 
apply  to  a  plan  tested  under  paragraph 
(b)(4)  or  (b)(5)  of  this  section  unless  the 
plan  satisfies  one  of  the  methods  in 
§  1.401(a)(4)-6  {b)(4)  through  (b)(6).  A 
minimum  benefit  added  to  the  plan 
solely  to  satisfy  §  1.401(a)(4)-6{b)(3)  is 
not  taken  into  account  in  determining 
whether  this  paragraph  (b)(6)(viii)  is 
satisfied. 

(ix)  Certain  subsidized  optional  forms. 
The  plan  provides  a  subsidized  optional 
form  of  benefit  that  is  available  to  fewer 
than  substantially  all  employees 
because  the  optional  form  of  benefit  has 
been  eliminated  prospectively  as 
provided  in  §  1.401(a)(4)— 4(b)(3). 

(x)  Lower  benefits  for  HCFs— (A) 
General  rule.  The  benefits  (including 
any  subsidized  optional  form  of  benefit) 
provided  to  one  or  more  HCEs  under  the 
plan  are  inherently  less  valuable  to 
those  HCEs  (determined  by  applying  the 
principles  of  §  1.401(a)(4)— 4(d)(4))  than 
the  benefits  that  would  otherwise  be 
provided  to  those  HCEs  if  the  plan 
satisfied  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph 
(b)(6)(x)).  These  inherently  less  valuable 
benefits  are  deemed  to  satisfy  this 
paragraph  (b). 

(B)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(6)(x): 

Example  1.  Plan  A  would  satisfy  this 
paragraph  (b)  (determined  without  regard  to 
this  paragraph  (b)(6)(x)),  except  for  the  fact 
that  it  fails  to  satisfy  the  requirement  of 
paragraph  (b)(2)(iii)  of  this  section  (i.e.,  a 
subsidized  optional  form  must  be  available  to 
substantially  all  employees  on  similar  terms). 
Each  subsidized  optional  form  in  the  plan  is 
available  to  all  the  NHCEs  on  similar  terms, 
but  one  of  the  subsidized  optional  forms  of 
benefit  is  not  available  to  any  of  the  HCEs. 
Plan  A  satisfies  this  paragraph  (b).  because 
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Plan  A  is  a  safe  harbor  plan  with  respect  to 
the  NHCEs  and  provides  inherently  less 
valuable  benefits  to  the  HCEs. 

Example  2.  (a)  Plan  B  would  satisfy  this 
paragraph  (b)  (determined  without  regard  to 
this  paragraph  (b)(6)(x)),  except  for  the  fact 
that  some  employees  are  not  being  credited 
with  years  of  service  under  the  plan,  but  are 
continuing  to  accrue  benefits  as  a  result  of 
compensation  increases.  These  are 
employees  who  have  been  transferred  from 
the  employer  that  sponsors  Plan  B  to  another 
member  of  the  controlled  group  whose 
employees  are  not  covered  by  Plan  B.  For 
these  employees.  Plan  B  fails  tg  satisfy  the 
requirement  of  paragraph  (b)(2)(v)  of  this 
section  (i.e.,  each  employee’s  benefit  must 
accrue  over  the  same  years  of  service  used  in 
applying  the  benefit  formula). 

(b)  Plan  B  is  restructured  into  two 
component  plans  under  the  provisions  of 
§1.401(a)(4)-9(c).  One  component  plan 
(Component  Plan  Bl)  consists  of  all  NHCEs 
who  are  not  being  credited  with  years  of 
service  under  the  plan’s  benefit  formula  but 
are  continuing  to  accrue  benefits  as  a  result 
of  compensation  increases,  and  the  other 
component  plan  (Component  Plan  B2) 
consists  of  the  balance  of  the  employees. 

(c)  Component  Plan  Bl  satisBes  this 
section  and  section  410(b),  because  it  benefits 
only  NHCEs. 

(d)  Component  Plan  B2  is  treated  as 
satisfying  this  paragraph  (b),  because  Plan  B 
would  satisfy  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph  (b)(6)(x)) 
with  respect  to  the  employees  in  Component 
Plan  B2  but  for  the  fact  that  it  provides 
inherently  less  valuable  benefits  to  some 
HCEs  in  that  component  plan  (i.e.,  the 
employees  who  are  credited  only  with 
compensation  increases  rather  than  both 
years  of  service  and  compensation  increases). 

(e)  Under  §  1.401(a)(4)^(c),  if  Component 
Plan  B2  satisfies  section  410(b),  then  Plan  B 
satisfies  this  section. 

(xi)  Multiple  formulas — (A)  General 
rule.  The  plan  provides  that  an 
employee’s  benefit  under  the  plan  is  the 
greater  of  the  benefits  determined  under 
two  or  more  formulas,  or  is  the  sum  of 
the  benefits  determined  under  two  or 
more  formulas.  This  paragraph  (b)(6)(xi) 
does  not  apply  to  a  plan  unless  each  of 
the  formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(6)(xi)  (B) 
through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  tne 
formulas  must  separately  satisfy  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  also  separately 
satisfy  one  of  the  safe  harbors  in 
paragraphs  (b)(3)  through  (b)(5)  of  this 
section.  A  formula  that  is  available 
solely  to  some  or  all  NHCEs  is  deemed 
to  satisfy  this  paragraph  (b)(6)(xi)(C). 

(D)  Availability^i)  General  rule.  All 
of  the  formulas  must  be  available  on  the 
same  terms  to  all  employees. 

(2)  Formulas  for  NHCEs.  A  formula 
does  not  fail  to  be  available  on  the  same 


terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
HCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  es  all  of  the 
other  formulas  in  the  plan. 

(3)  Top-heavy  formulas.  Rules  parallel 
to  those  in  §  1.401  (a)(4)-2(b)(4)(vi)(D)(3) 
apply  in  the  case  of  a  plan  that  provides 
the  greater  of  the  benefits  under  two  or 
more  formulas,  one  of  which  is  a  top- 
heavy  formula.  For  purposes  of  this 
paragraph  (b)(6)(xi)(D)(3),  a  top-heavy 
formula  is  a  formula  that  provides  a 
benefit  equal  to  the  minimum  benefit 
described  in  section  416(c)(1)  (taking 
into  account,  if  applicable,  the 
modification  in  section 
416(h)(2)(A)(ii)(I)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(6)(xi)  may  be  applied 
more  than  once.  See  §  1.401(a)(4)- 
2(b)(4)(vi)(E)  for  an  example  of  the 
application  of  these  provisions  more 
than  once. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(6)(xi): 

Example  1.  Under  Plan  A,  each  employee’s 
benefit  equals  the  sum  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  one  percent  of  average 
annual  compensation  per  year  of  service.  The 
second  formula  provides  $10  per  year  of 
service.  Plan  A  is  eligible  to  apply  the  rules 
in  this  paragraph  (b)(6)(xi). 

Example  2.  Under  Plan  B,  each  employee’s 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete 
at  least  500  hours  of  service  during  the  plan 
year.  The  second  formula  provides  1.5 
percent  of  average  annual  compensation  per 
year  of  service  and  is  available  to  all 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  B  does 
not  satisfy  this  paragraph  (b)(6)(xi)  because 
the  two  formulas  are  not  available  on  the 
same  terms  to  all  employees. 

Example  3.  Under  Plan  C,  each  employee’s 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete 
at  least  1,000  hours  of  service  during  the  plan 
year.  The  second  formula  provides  the 
minimum  benefit  described  in  section 
416(c)(1)  and  is  available  to  all  non-key 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  C  does 
not  satisfy  the  general  rule  in  paragraph 
(b)(6)(xi)(D)(l)  of  this  section  because  the  two 
formulas  are  not  available  on  the  same  terms 
to  all  employees  (i.e.,  the  second  formula  is 
only  available  to  all  non-key  employees). 
Nonetheless,  because  the  second  formula  is 
a  top-heavy  formula,  the  special  availability 
rules  for  top-heavy  formulas  in  paragraph 
(b)(6)(xi)(D)(3)  of  ibis  section  apply.  Thus, 
the  second  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  first 
formula  merely  because  the  second  formula 


is  available  solely  to  all  non-key  employees 
on  the  same  terms.  This  is  true  even  if  the 
plan  conditions  the  availability  of  the  second 
formula  on  the  plan’s  being  top-heavy  for  the 
plan  year. 

Example  4.  Under  Plan  D,  each  employee’s 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  is  available  to  all  employees  and 
provides  a  benefit  equal  to  1.5  percent  of 
average  annual  compensation  per  year  of 
service.  The  second  formula  is  only  available 
to  NHCEs  and  provides  a  benefit  equal  to  two 
percent  of  average  annual  compensation  per 
year  of  service,  minus  two  percent  of  the 
primary  insurance  amount  per  year  of 
service.  The  amount  of  the  offset  is  not 
limited  to  the  maximum  permitted  offset 
under  §  1.401(l)-3(b).  Under  paragraph 
(b)(6)(xi)(D)(2]  of  this  section,  both  formulas 
are  treated  as  available  to  all  employees  on 
the  same  terms.  Furthermore,  even  though 
the  second  formula  does  not  satisfy  any  of 
the  safe  harbors  in  this  paragraph  (b),  the 
'formula  is  deemed  to  satisfy  the  separate 
testing  requirement  under  paragraph 
(b)(6)(xi)(C)  of  this  section,  because  the 
formula  is  available  solely  to  some  or  .all 
NHCEs. 

Example  5.  Plan  E  is  a  unit  credit  plan  that 
provides  a  benefit  of  one  percent  of  average 
annual  compensation  per  year  of  service  to 
ail  employees.  In  1994,  the  plan  is  amended 
to  provide  a  benefit  of  two  percent  of  average 
annual  compensation  per  year  of  service  after 

1993,  while  continuing  to  provide  a  benefit 
of  one  percent  of  average  annual 
compensation  per  year  of  service  for  all  years 
of  service  before  1994.  Thus,  the  plan’s 
amended  benefit  formula  provides  a  benefit 
equal  to  the  sum  of  the  benefits  determined 
under  two  benefit  formulas:  one  percent  of 
average  annual  compensation  per  year  of 
service,  plus  one  percent  of  average  annual 
compensation  per  year  of  service  after  1993. 
Plan  E  satisfies  this  paragraph  (b)(6)(xi). 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  except  that  the  plan  amendment 
in  1994  decreases  the  benefit  to  0.75  percent 
of  average  annual  compensation  per  year  of 
service  after  1993,  while  retaining  the  one- 
percent  formula  for  all  years  of  service  before 

1994.  Thus,  the  plan’s  amended  benefit 
formula  provides  a  benefit  equal  to  the  sum 
of  the  benefits  determined  under  two  benefit 
formulas:  0.75  percent  of  average  annual 
compensation  per  year  of  service,  plus  0.25 
percent  of  average  annual  compensation  per 
year  of  service  before  1994.  Under  these  facts, 
the  second  formula  does  not  separately 
satisfy  any  of  the  safe  harbors  in  this 
paragraph  (b)  because  the  years  of  service 
over  which  each  employee’s  benefit  accrues 
under  the  second  formula  (i.e.,  all  years  of 
service)  are  not  the  same  years  of  service  that 
are  taken  into  account  in  applying  the  benefit 
formula  under  the  plan  to  that  employee  (i.e., 
years  of  service  before  1994).  See  paragraph 
(b)(2)(v)  of  this  section.  But  see  paragraph 
(b)(6)(vii)  of  this  section  and  §  1.401(a)(4)-13, 
which  provide  rules  under  which  Plan  E,  as 
amended,  may  be  able  to  satisfy  this 
paragraph  (b). 

Example  7.  Plan  F  provides  a  benefit  to  all 
employees  of  one  percent  of  average  annual 
compensation  per  year  of  service.  Employee 


46790  Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations 


M  was  hired  as  the  president  of  the  employer 
In  December  1994  and  was  not  a  HCE  under 
section  414(q)  during  the  1994  calendar  plan 
year.  In  1994,  Plan  F  is  amended  to  provide 
a  benefit  that  is  the  greater  of  the  benefit 
determined  under  the  pre-existing  formula  in 
the  plan  and  a  new  formula  that  is  available 
solely  to  some  NHCEs  (including  Employee 
M).  The  new  formula  does  not  satisfy  the 
uniformity  requirements  of  paragraph  (b)(2) 
of  this  section,  because  it  provides  a  different 
benefit  for  some  NHCEs  than  for  other 
NHCEs.  As  a  result  of  this  change,  Employee 
M  receives  a  higher  accrual  in  1994  than  the 
NHCEs  who  are  not  eligible  for  the  new 
formula.  In  1995,  when  Employee  M  first 
becomes  a  HCE,  the  second  formula  no 
longer  applies  to  Employee  M.  It  would  be 
inconsistent  with  the  purpose  of  preventing 
discrimination  in  favor  of  HCEs  for  Plan  F  to 
use  the  special  rule  for  a  formula  that  is 
available  solely  to  some  or  all  NHCEs  to 
satisfy  the  separate  testing  requirement  of 
paragraph  (b)(6)(xi)(C)  of  this  section  for  the  . 
1994  calends  plan  year.  See  §  1.401(a)(4)- 
1(c)(2). 

(c)  General  test  for  nondiscrimination 
in  amount  of  benefits — (1)  General  rule. 
The  employer-provided  benefits  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  each  rate  group  under  the  plan 
satisfies  section  410(b).  For  purposes  of 
this  paragraph  (c)(1),  a  rate  group  exists 
under  a  plan  for  each  HCIE  emd  consists 
of  the  HCE  and  all  other  employees 
(both  HCXs  and  NHCEs)  who  have  a 
normal  accrual  rate  greater  than  or  equal 
to  the  HCE’s  normal  accrual  rate,  and 
who  also  have  a  most  valuable  accrual 
rate  greater  than  or  equal  to  the  HClE’s 
most  valuable  accrual  rate.  Thus,  an 
employee  is  in  the  rate  group  for  each 
HC£  who  has  a  normal  accrual  rate  less 
than  or  equal  to  the  employee’s  normal 
accrual  rate,  and  who  also  has  a  most 
valuable  accrual  rate  less  than  or  equal 
to  the  employee's  most  valuable  accrual 
rate. 

(2)  Satisfaction  of  section  410(b)  by  a 
rate  group.  For  purposes  of  determining 
whether  a  rate  group  satisfies  section 
410(b),  the  same  rules  apply  as  in 

§  1.401(a)(4)-2(c)(3).  See  paragraph 
(c)(4)  of  this  section  and  §  1.401(a)(4)- 
2(c)(4),  Example  3  through  Example  5, 
for  examples  of  this  rule. 

(3)  Certain  violations  disregarded.  A 
plan  is  deemed  to  satisfy  paragraph 
(c)(1)  of  this  section  if  the  plan  would 
satisfy  that  paragraph  by  treating  as  not 
benefiting  no  more  than  five  percent  of 
the  HCEs  in  the  plan,  and  the 
Commissioner  determines  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amovmt 
of  employer-provided  benefits.  For  this 
purpose,  five  percent  of  the  number  of 
HCXs  may  be  determined  by  roimding  to 
the  nearest  whole  number  (e.g.,  1.4 


rounds  to  1  and  1.5  roimds  to  2).  Among 
the  relevant  factors  that  the 
Commissioner  may  consider  in  making 
this  determination  are — 

(i)  The  extent  to  which  the  plan  has 
failed  the  test  in  paragraph  (c)(1)  of  this 
section; 

(ii)  The  extent  to  which  the  failing  is 
for  reasons  other  than  the  design  of  the 
plan; 

(iii)  Whether  the  HCEs  causing  the 
failure  are  five-percent  owners  or  are 
among  the  highest  paid  nonexcludable 
employees; 

(iv)  Whether  the  failure  is  attributable 
to  an  event  that  is  not  expected  to  recur 
(e.g.,  a  plant  closing);  and 

(v)  The  extent  to  which  the  failure  is 
attributable  to  benefits  accrued  under  a 
prior  benefit  structure  or  to  benefits 
accrued  when  a  participant  was  not  a 
HCE. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  (a)  Employer  Xnas  1100 
nonexcludable  employees,  Nl  through 
NlOOO,  who  are  NHCEs,  and  HI  through 
HlOO,  who  are  HCEs.  Employer  X  maintains 
Plan  A,  a  defined  benefit  plan  that  benefits 
all  of  these  nonexcludable  employees.  The 
normal  and  most  valuable  accrual  rates 
(determined  as  a  percentage  of  average 
annual  compensation)  for  the  employees  in 
Plan  A  for  the  1994  plan  year  are  listed  in 
the  following  table. 


Employee 

Normal 

accrual 

rate 

Most  valu¬ 
able  ac¬ 
crual  rate 

Nl  through  N100  .... 

1.0 

1.4 

N101  through  N500 

1.5 

3.0 

N501  through  N750 

2.0 

2.65 

N751  through 

NlOOO  . 

2.3 

2.8 

H1  through  H50 . 

1.5 

2.0 

H51  through  H100 .. 

2.0 

2.65 

(b)  There  are  100  rate  groups  in  Plan  A 
because  there  are  100  HCEs  in  Plan  A. 

(c)  Rate  group  1  consists  of  HI  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  Hi’s  normal 
accrual  rate  (1.5  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  Hi’s  most  valuable  accrual  rate  (2.0 
percent).  Thus,  rate  group  1  consists  of  HI 
through  HlOO  and  NlOl  through  NlOOO. 

(d)  Rate  group  1  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  90 
percent,  i.e.,  90  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  100  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  Because  HI  through  H50  have  the  same 
normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  1  satisfies  section  410(b), 
rate  groups  2  through  50  also  satisfy  section 
410(b). 


(f)  Rate  group  51  consists  of  H51  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  H51’s  normal 
accrual  rate  (2.0  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  H51’s  most  valuable  accrual  rate 
(2.65  percent).  Thus,  rate  group  51  consists 
of  H51  through  HlOO  and  N501  through 
NlOOO.  (Even  though  NlOl  through  N500 
have  a  most  valuable  accrual  rate  (3.0 
percent)  greater  than  H51’s  most  valuable 
accrual  rate  (2.65  percent),  they  are  not 
included  in  this  rate  group  because  their 
normal  accrual  rate  (1.5  percent)  is  less  than 
H51’s  normal  accrual  rate  (2.0  percent).) 

(g)  Rate  group  51  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  100 
percent,  i.e.,  50  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(h)  Because  H51  through  HlOO  have  the 
same  normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  51  satisfies  section  410(1)), 
rate  groups  52  through  100  also  satisfy 
section  410(b). 

(i)  The  employer-provided  benefits  under 
Plan  A  are  nondiscriminatory  in  amount 
because  each  rate  group  imder  the  plan 
satisfies  section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  H96  has  a  most 
valuable  accrual  rate  of  3.5.  Each  of  the  rate 
groups  is  the  same  as  in  Example  1,  except 
that  rate  group  96  consists  solely  of  H96 
because  no  other  employee  has  a  most 
valuable  accrual  rate  greater  than  3.5. 

Because  the  plan  would  satisfy  the  test  in 
paragraph  (c)(1)  of  this  section  by  treating 
H96  (who  constitutes  less  than  five  percent 
of  the  HCEs  in  the  plan)  as  not  benefiting,  the 
Commissioner  may  determine  under 
paragraph  (c)(3)  of  this  section  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amount  of 
benefits. 

(d)  Determination  of  accrual  rates — 

(1)  Definitions — (i)  Normal  accrual  rate. 
"The  normal  accrual  rate  for  an  employee 
for  a  plan  year  is  the  increase  in  the 
employee’s  accrued  benefit  (within  the 
meaning  of  section  411(a)(7)(A)(i)) 
during  the  measurement  period,  divided 
by  the  employee’s  testing  service  during 
the  measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee’s  average 
annual  compensation. 

(ii)  Most  valuable  accrual  rate.  The 
most  valuable  accrual  rate  for  an 
employee  for  a  plan  year  is  the  increase 
in  the  employee’s  most  valuable 
optional  form  of  payment  of  the  accrued 
benefit  during  the  measurement  period, 
divided  by  the  employee’s  testing 
service  during  the  measurement  period, 
and  expressed  either  as  a  dollar  amount 
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or  as  a  percentage  of  the  employee’s 
average  annual  compensation.  The 
employee’s  most  valuable  optional  form 
of  payment  of  the  accrued  benefit  is 
determined  by  calculating  for  the 
employee  the  normalized  CySA 
associated  with  the  accrued  benefit  that 
is  potentially  payable  in  the  current  or 
any  future  plan  year  at  any  age  under 
the  plan  and  selecting  the  largest  (per 
year  of  testing  service).  If  the  plan 
provides  a  QSUPP,  the  most  valuable 
accrual  rate  also  takes  into  account  the 
QSUPP  payable  in  conjunction  with  the 
QJSA  at  each  age  under  the  plan.  Thus, 
the  most  valuable  accrual  rate  reflects 
the  value  of  all  benefits  accrued  or 
treated  as  accrued  under  section 
411(d)(6)  that  are  payable  in  any  form 
and  at  any  time  under  the  plan, 
including  early  retirement  benefits, 
retirement-type  subsidies,  early 
retirement  window  benefits,  and 
QSUPPs.  In  addition,  the  most  valuable 
accrual  rate  must  take  into  account  any 
such  benefits  that  are  available  during  a 
plan  year,  even  if  the  benefits  cease  to 
be  available  before  the  end  of  the 
current  or  any  future  plan  year. 

(iii)  Measurement  f^rioa.  The 
measurement  period  can  be — 

(A)  The  current  plan  year; 

(B)  The  current  plan  year  and  all  prior 
years:  or 

(C)  The  current  plan  year  and  all  prior 
and  future  years. 

(iv)  Testing  service — (A)  General  rule. 
Testing  service  means  an  employee’s 
years  of  service  as  defined  in  the  plan 
for  purposes  of  applying  the  benefit 
formula  under  the  plan,  subject  to  the 
requirements  of  paragraph  (d)(l)(iv)(B) 
of  this  section.  Alternatively,  testing 
service  means  service  determined  for  all 
employees  in  a  reasonable  manner  that 
satisfies  the  requirements  of  paragraph 
(d)(l)(iv)(B)  of  this  section.  For  example, 
the  number  of  plan  years  that  an 
employee  has  benefited  under  the  plan 
within  the  meaning  of  §  1.410(b)-3(a)  is 
an  acceptable  definition  of  testing 
service  because  it  determines  service  in 
a  reasonable  manner  and  satisfies 
paragraph  (d)(l)(iv)(B)  of  this  section. 
See  also  §  1.401(a)(4)-ll(d)(3) 

(additional  limits  on  service  that  may  be 
taken  into  account  as  testing  service). 

(B)  Requirements  for  testing  service — 

(1)  Employees  not  credited  with  years  of 
service  under  the  benefit  formula.  An 
employee  must  be  credited  with  testing 
service  for  any  year  in  which  the 
employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.410(b)-3(a)), 
unless  that  year  is  part  of  a  period  of 
service  that  may  not  be  taken  into 
account  under  §  1.401(a)(4)-ll(d)(3). 
This  rule  applies  even  if  the  employee 
does  not  receive  service  credit  under  the 


benefit  formula  for  that  year  (e.g., 
because  of  a  service  cap  in  the  benefit 
formula  or  because  of  a  transfer  out  of 
the  group  of  employees  covered  by  the 
plan). 

(2)  Current  year  testing  service.  In  the 
case  of  a  measurement  period  that  is  the 
current  plan  year,  testing  service  for  the 
plan  year  equals  one  (1). 

(2)  Rules  of  application — (i) 
Consistency  requirement.  Both  normal 
and  most  valuable  accrual  rates  must  be 
determined  in  a  consistent  manner  for 
all  employees  for  the  plan  year.  Thus, 
for  example,  the  same  measurement 
periods  must  be  used,  and  the  rules  of 
this  paragraph  (d)(2)  and  any  available 
options  described  in  paragraph  (d)(3)  of 
this  section  must  be  applied 
consistently.  If  plan  benefits  are  not 
expressed  as  straight  life  annuities 
beginning  at  employees’  testing  ages, 
they  must  be  normalized. 

fii)  Determining  plan  benefits,  serx’ice 
and  compensation — (A)  In  general. 
Potential  plan  benefits,  testing  service, 
and  average  annual  compensation  must 
be  determined  in  a  reasonable  manner, 
reflecting  actual  or  projected  service  and 
compensation  only  through  the  end  of 
the  measurement  period.  The 
determination  of  potential  plan  benefits 
is  not  reasonable  if  it  incorporates  an 
assumption  that,  in  future  years,  an 
emplbyee’s  compensation  will  increase 
or  the  employee  will  terminate 
employment  before  the  employee’s 
testing  age  (other  than  the  assumptions 
under  paragraph  (d)(l)(ii)  of  this  section 
that  the  employee’s  service  will  end  in 
connection  with  the  payment  of  each 
potential  QJSA  in  future  years). 

(B)  Section  415  limits.  For  purposes  of 
determining  accrual  rates  under  this 
paragraph  (d),  plan  benefits  are 
generally  determined  without  regard  to 
whether  those  benefits  are  permitted  to 
be  paid  under  section  415.  However, 
plan  provisions  implementing  any  of 
the  limits  of  section  415  may  be  taken 
into  account  in  applying  this  paragraph 
(d)  if  the  plan  does  not  provide  for 
benefit  increases  resulting  from  section 
415(d)(1)  adjustments  for  former 
employees  who  were  employees  in  a 
plan  year  in  which  such  plan  provisions 
were  taken  into  account  in  applying  this 
paragraph  (d).  If  the  limits  of  section 
415  are  taken  into  account  under  this 
paragraph  (d)(2)(ii)(B)  as  of  the  end  of 
the  measurement  period,  they  must  also 
be  taken  into  account  as  of  the 
beginning  of  the  measurement  period.  If 
the  limits  of  section  415  are  not  taken 
into  account  in  testing  the  plan  for  the 
current  plan  year,  but  were  taken  into 
account  in  testing  the  plan  for  the 
preceding  plan  year,  any  resulting 
increase  in  the  accrued  benefits  taken 


into  account  in  testing  the  plan  is 
treated  as  an  increase  in  accrued 
benefits  during  the  current  plan  year. 

(iii)  Requirements  for  measurement 
period  that  includes  future  years — (A) 
Discriminatory  pattern  of  accruals.  A 
measurement  period  that  includes 
future  years  (as  described  in  paragraph 
(d)(l)(iii)(C)  of  this  section)  may  not  be 
used  if  the  pattern  of  accruals  under  the 
plan  discriminates  in  favor  of  HCEs  (i.e., 
if  projected  benefits  for  HCEs  are 
relatively  frontloaded  when  compared 
to  the  degree  of  front  loading  or 
backloading  for  NHCEs).  This 
determination  is  made  based  on  all  of 
the  relevant  facts  and  circumstances. 

(B)  Future-period  limitation.  Future 
years  beginning  after  an  employee’s 
attainment  of  the  employee’s  te.sting  age 
(or  after  the  employee’s  assumed 
termination  in  the  case  of  most  valuable 
accrual  rates)  may  not  be  included  in 
the  measurement  period. 

(3)  Optional  rules — (i)  Imputation  of 
permitted  disparity.  The  disparity 
permitted  under  section  401(1)  may  be 
imputed  in  accordance  with  the  rules  of 
§  1.401(a)(4)-7. 

(ii)  Grouping  of  accrual  rates — (A) 
General  rule.  An  employer  may  treat  all 
employees  who  have  accrual  rates 
within  a  specified  range  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  accrual  rate 
equal  to  the  midpoint  rate  within  that 
range.  Accrual  rates  within  a  given 
range  may  not  be  grouped  under  this 
paragraph  (d)(3)(ii)  if  the  accrual  rates  of 
HCEs  within  the  range  generally  are 
significantly  higher  than  the  accrual 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  treated  as  having  the 
same  accrual  rate  may  not  overlap  and 
may  be  no  larger  than  provided  in 
paragraph  (d)(3)(ii)(B)  of  this  section. 
Accrual  rates  of  employees  that  are  not 
within  any  of  these  specified  ranges  are 
determined  without  regard  to  this 
paragraph  (d)(3)(ii). 

(B)  Size  of  specified  ranges.  In  the 
case  of  normal  accrual  rates,  the  lowest 
and  highest  accrual  rates  in  the  range 
must  be  within  five  percent  (not  five 
percentage  points)  of  the  midpoint  rate. 
In  the  case  of  most  valuable  accrual 
rates,  the  lowest  and  highest  accrual 
rates  in  the  range  must  be  within  15 
percent  (not  15  percentage  points)  of  the 
midpoint  rate.  If  accrual  rates  are 
determined  as  a  percentage  of  average 
annual  compensation,  the  lowest  and 
highest  accrual  rates  need  not  be  within 
five  percent  (or  15  percent)  of  the 
midpoint  rate,  if  they  are  no  more  than 
one  twentieth  of  a  percentage  point 
above  or  below  the  midpoint  rate. 
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(iii)  Fresh-start  alternative — (A) 

General  rule.  Notwithstanding  the 
deHnition  of  measurement  period 
provided  in  paragraph  (d)(l)(iii)  of  this 
section,  a  measurement  period  for  a 
fresh-start  group  is  permitted  to  be 
limited  to  the  period  beginning  after  the 
fresh-start  date  with  respect  to  that 
group  if  the  plan  makes  a  fresh  start  that 
satisfies  §  1.401(a)(4)-13(c)  (without 
regard  to  §  1.401(a){4)-13{c)(2)(i)  and 
(ii)).  If  the  measurement  period  is  so 
limited  or  the  measurement  period  is 
the  plan  year  (whether  or  not  so 
limited),  any  compensation  adjustments 
during  the  measurement  period  to  the 
frozen  accrued  benefit  as  of  the  fresh- 
start  date  that  are  permitted  under  the 
rules  of  §  1.401(a)(4)-13(d)  may  be 
disregarded  in  determining  the  increase 
in  accrued  benefits  during  the 
measurement  period,  but  only  if — 

(1)  The  plan  makes  a  fresh  start  as  of 
the  fresh-start  date  that  satisfies 

§  1.401(a)(4)-13(c)  (without  regard  to 
§  1.40l(a)(4)-13(c)(2)(ii))  in  conjunction 
with  a  bona  fide  amendment  to  the 
benefit  formula  or  accrual  method  under 
the  plan;  and 

(2)  The  amendment  provides  for 
adjustments  to  employees’  frozen 
accrued  benefits  as  of  the  fresh-start 
date  in  accordance  with  the  rules  of 
§1.401(a)(4)-13(d). 

(B)  Application  of  consistency 
requirements.  Limiting  the  application 
of  the  fresh-start  alternative  in  this 
paragraph  (d)(3)(iii)  to  a  fresh-start 
group  that  consists  of  fewer  than  all 
employees  does  not  violate  the 
consistency  requirement  of  paragraph 
(d)(2)(i)  of  this  section. 

(iv)  Floor  on  most  valuable  accrual 
rate.  In  lieu  of  determining  an 
employee's  most  valuable  accrual  rate  in 
accordance  with  the  definition  in 
paragraph  (d)(l)(ii)  of  this  section,  an 
employer  may  determine  an  employee’s 
most  valuable  accrual  rate  for  the 
current  plan  year  as  the  employee’s 
highest  most  valuable  accrual  rate 
determined  for  any  prior  plan  year.  This 
option  may  be  used  only  if  the 
employee’s  normal  accrual  rate  has  not 
changed  significantly  from  the  normal 
accrual  rate  for  the  relevant  prior  plan 
year  and,  there  have  been  no  plan 
amendments  in  the  interim  period  since 
that  prior  plan  year  that  affect  the 
determination  of  most  valuable  accrual 
rates. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (d): 

Example  1.  The  employees  in  Plan  A  have 
the  following  nonnal  accrual  rates  (expressed 
as  percentage  of  average  annual 
compensation):  0.8  percent,  0.83  percent,  0.9 
percent.  1.9  percent,  2.0  percent,  and  2.1 
percent.  Because  the  first  three  rates  are 
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within  a  range  of  no  more  than  one  twentieth 
of  a  percentage  point  above  or  below  0.85 
percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
accrual  rate  of  0.85  percent  (provided  that  the 
accrual  rates  of  HCEs  within  the  range  are  not 
significantly  higher  than  the  accrual  rates  for 
NHC;Es  within  the  range).  Because  the  last 
three  rates  are  within  a  range  of  no  more  than 
five  percent  above  or  below  2.0  percent  (a 
midpoint  rate  chosen  by  the  employer),  the 
employer  may  treat  the  employees  who  have 
those  rates  as  having  an  accrual  rate  of  2.0 
percent  (provided  that  the  accrual  rates  of 
H(£s  within  the  range  are  not  significantly 
higher  than  the  accrual  rates  for  NHCEs 
within  the  range). 

Example  2.  Employer  X  maintains  a  plan 
under  which  headquarters  employees  accrue 
a  benefit  of  1.25  percent  of  average 
compensation  for  the  first  10  years  of  service 
and  0.75  percent  of  average  compensation  for 
subsequent  years  of  service,  while  all  other 
employees  accrue  a  benefit  of  one  percent  of 
compensation  for  all  years  of  service.  Assume 
that  the  group  of  headquarters  employees 
does  not  satisfy  section  410(b).  Under  these 
facts,  the  pattern  of  accruals  under  the  plan 
discriminates  in  favor  Of  HCEs,  and, 
therefore,  under  paragraph  (d)(2)(iii)(A)  of 
this  section,  the  measurement  period  for 
determining  accrual  rates  under  the  plan  may 
not  include  future  service. 

(e)  Compensation  rules — (1)  In 
general.  This  paragraph  (e)  provides 
rules  for  determining  average  annual 
compensation.  Safe  harbor  plans  that 
satisfy  paragraph  (b)  of  this  section  must 
determine  benefits  either  as  a  dollar 
amount  unrelated  to  employees’ 
compensation  or  as  a  percentage  of  each 
employee’s  average  annual 
compensation.  In  contrast,  plans  that 
must  satisfy  the  general  test  of 
paragraph  (c)  of  this  section  are  not 
required  under  this  section  to  determine 
benefits  under  any  particular  definition 
of  compensation  or  in  any  particular 
manner,  but  the  accrual  rates  used  in 
testing  these  plans  must  be  expressed 
either  as  a  dollar  amount  or  determined 
as  a  percentage  of  each  employee’s 
average  annual  compensation. 

(2)  Average  annual  compensation — (i) 
General  rule.  An  employee’s  average 
annual  compensation  is  the  average  of 
the  employee’s  annual  section  414(s) 
compensation  determined  over  the 
averaging  period  in  the  employee’s 
compensation  history  during  which  the 
average  of  the  employee’s  annual 
section  414(s)  compensation  is  the 
highest.  For  this  purpose,  an  averaging 
period  must  consist  of  three  or  more 
consecutive  12-month  periods,  but  need 
not  be  longer  than  the  employee’s 
period  of  employment.  An  employee’s 
compensation  history  may  begin  at  any 
time,  but  must  be  continuous,  be  no 
shorter  than  the  averaging  period,  and 
end  in  the  current  plan  year. 


(ii)  Certain  permitted  modifications  to 
average  annual  compensation — (A)  Use 
of  plan  year  compensation.  If  the 
measurement  period  for  determination 
of  accrual  rates  is  the  current  plan  year, 
or  the  plan  is  an  accumulation  plan  that 
satisfies  paragraph  (b)  of  this  section, 
then  plan  year  compensation  may  be 
substituted  for  average  annual 
compensation. 

(B)  Drop-out  years.  Any  of  the 
following  types  of  12-month  periods  in 
an  employee’s  compensation  history 
may  be  disregarded  in  determining  the 
employee’s  average  annual 
compensation  (including  for  purposes  of 
the  requirement  to  average  section 
414(s)  compensation  over  consecutive 
12-month  periods),  but  only  if  the  plan 
disregards  the  employee’s  compensation 
for  those  periods  in  determining 
benefits — 

(1)  The  12-month  period  in  which  the 
employee  terminates  employment; 

(2)  All  12-month  periods  in  which  the 
employee  performs  no  services:  or 

(2)  All  12-month  periods  in  which  the 
employee  performs  services  for  less  than 
a  specified  number  of  hours  or  specified 
period  of  time  in  the  12-month  period. 
The  specified  number  of  hours  or 
specified  period  of  time  may  be  selected 
by  the  employer,  but  may  not  exceed 
three  quarters  of  the  time  that  an 
employee  in  the  same  job  category 
working  on  a  full-time  basis  would 
perform  services  during  that  12-month 
period. 

(C)  Drop-out  months  within  12-montb 
periods.  If  a  plan  determines  an 
employee’s  average  annual 
compensation  using  12-month  periods 
that  do  not  end  on  a  fixed  date  (e.g., 
average  annual  compensation  as  of  a 
date  is  defined  as  the  average  of  the 
employee’s  section  414(s)  compensation 
for  the  60  consecutive  months  within 
the  compensation  history  in  which  the 
average  is  highest),  then,  for  purposes  of 
determining  a  12-month  period,  any  of 
the  following  type  of  months  may  be 
disregarded  (including  for  purposes  of 
the  requirement  to  average  section 
414(s)  compensation  over  consecutive 
12-month  periods),  but  only  if  the  plan 
disregards  the  employee’s  compensation 
for  those  months  in  determining 
benefits — 

(7)  The  month  in  which  the  employee 
terminates  employment; 

(2)  All  montns  in  which  the  employee 
performs  no  services;  or 
(2)  All  months  in  which  the  employee 
performs  services  for  less  than  a 
specified  number  of  hours  or  specified 
period  of  time  in  the  month.  The 
specified  number  of  hours  or  specified 
period  of  time  niay  be  selected  by  the 
employer,  but  may  not  exceed  three 
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quarters  of  the  time  that  an  employee  in 
the  same  job  category  working  on  a  full¬ 
time  basis  would  perform  services 
during  that  month. 

(D)  Employees  working  less  than  full¬ 
time.  In  the  case  of  an  employee  who 
normally  works  less  than  full-time,  the 
rules  in  paragraphs  (e)(2)(iiKB)(3)  and 
(e)(2)(ii)(C)(3)  of  this  section  may  be 
applied  in  relation  to  that  employee’s 
normal  work  schedule  (instead  of  a  full¬ 
time  employee’s  work  schedule)  by 
prorating  the  specihed  number  of  hours 
or  specified  period  of  time,  based  on  the 
employee’s  normal  work  schedule  as  a 
fraction  of  a  full-time  schedule. 

(E)  Exception  from  consecutive- 
periods  requirement  for  certain  plans. 
The  requirement  that  the  periods  taken 
into  account  under  paragraph  (e)(2)(i)  of 
this  section  be  consecutive  does  not 
apply  in  the  case  of  a  plan  that  is  not 

a  section  401(1)  plan,  provided  that  it 
does  not  take  permitted  disparity  into 
account  under  §  1.401(a)(4)-7.  This 
paragraph  (e)(2)(ii)(E)  applies  only  if  the 
plan  does  not  take  into  account  whether 
12-month  periods  of  compensation  are 
consecutive  in  determining  average 
compensation  for  purposes  of 
calculating  benefits. 

(iii)  Consistency  requirements. 

Average  annua)  compensation  must  be 
determined  in  a  consistent  manner  for 
all  employees. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (e): 

Example  1.  Plan  A  is  a  defined  benefit 
plan.  Plan  A  determines  benefits  on  the  basis 
of  the  average  of  each  employee’s  annual 
compensation  for  the  five  consecutive  plan 
years  (or  the  employee’s  period  of 
employment,  if  shorter)  during  the 
employee’s  compensation  history  in  which 
the  average  of  the  employee’s  annual 
compensation  is  the  highest.  The 
compensation  history  used  for  this  purpose 
is  the  last  10  plan  years,  plus  the  current  plan 
year.  In  determining  compensation  for  each 
plan  year  in  the  compensation  history.  Plan 
A  defines  compensation  using  a  single 
definition  that  satisfies  section  414(s)  as  a 
safe  harbor  definition  under  §  1.414(s)-l(c). 
Plan  A  determines  benefits  on  the  basis  of 
average  annual  compensation. 

Example  2.  Plan  B  is  a  defined  benefit 
plan.  Plan  B  determines  benefits  on  the  basis 
of  the  average  of  each  employee’s 
compensation  for  the  five  consecutive  12- 
month  periods  (or  the  employee’s  period  of 
employment,  if  shorter)  during  the 
employee’s  compensation  history  in  which 
the  average  of  the  employee’s  annual 
compensation  is  the  highest.  The 
compensation  history  used  for  this  purpose 
is  the  10  consecutive  12-month  periods 
ending  on  the  employee’s  termination  date. 

In  determining  the  average,  Plan  B  disregards 
all  months  in  which  the  employee  performs 
services  for  less  than  100  hours  (60  percent 
of  a  full-time  work  schedule  of  173  hours). 

In  the  case  of  an  employee  whose  normal 


work  schedule  is  less  than  a  full-time 
schedule.  Plan  B  disregards  all  months  in 
which  that  employee  performs  services  for 
less  than  60  percent  of  the  employee’s 
normal  work  schedule.  Plan  B  defines 
compensation  for  each  12-month  period 
using  a  single  definition  that  satisfies 
§  1.414(s)-l.  Plan  B  determines  benefits  on 
the  basis  of  average  annual  compensation. 

Example  3.  (a)  Tbe  facts  are  the  same  as  in 
Example  1,  except  that,  for  plan  years  prior 
to  1996,  the  compensation  for  a  plan  year 
was  determined  under  a  rate  of  pay 
definition  of  compensation  that  satisfies 
section  414(s),  while,  for  plan  years  after 
1995,  the  compensation  for  a  plan  year  is 
determined  using  a  definition  that  satisfies 
section  414(s)  as  a  safe  harbor  definition 
under  §  1.414(s)-l(c). 

(b)  The  underlying  definition  of 
compensation  for  each  plan  year  in  the 
employee’s  compensation  history  is  section 
414(s)  compensation,  because  for  each  plan 
year  the  definition  satisfies  the  requirements 
for  section  414(s)  compensation  under 
§1.401(a)(4)-12.  Therefore,  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  compensation,  even  though  the 
underlying  definition  used  to  measure  the 
amount  of  compensation  for  each  plan  year 
in  an  employee's  compensation  history  is  not 
the  same  for  all  plan  years. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  determines 
benefits  on  the  basis  of  the  average  of  the 
employee's  annual  section  414(s) 
compensation  for  the  five  consecutive  12- 
month  periods  ending  on  June  30  during  the 
employee’s  compensation  history  in  which 
the  average  is  highest.  An  employee’s 
compensation  history  begins  when  the 
employee  commences  participation  in  the 
plan  and  ends  in  the  current  plan  year.  In  the 
case  of  an  employee  with  less  than  five 
consecutive  years  of  plan  participation  as  of 
June  30,  the  compensation  history  is 
extended  prior  to  the  employee’s 
commencement  of  participation  to  include 
the  five  consecutive  12-month  periods 
ending  on  June  30  of  the  current  plan  year 
(or  the  employee’s  total  period  of 
employment,  if  shorter).  Plan  A  determines 
benefits  on  the  basis  of  average  annual 
compensation. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  Plan  A  determines 
benefits  on  the  basis  of  the  average  of  each 
employee’s  compensation  for  the  employee’s 
entire  compensation  history.  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  compensation. 

(f)  Special  rules — (1)  In  general.  The 
special  rules  in  this  paragraph  (f)  apply 
for  purposes  of  applying  the  provisions 
of  this  section  to  a  defined  benefit  plan. 
Any  special  rule  provided  in  this 
paragraph  (f)  that  is  optional  must,  if 
used,  apply  uniformly  to  all  employees. 

(2)  Certain  qualified  disability 
benefits.  In  general,  qualified  disability 
benefits  (within  the  meaning  of  section 
411(a)(9))  are  not  taken  into  account 
under  this  section.  However,  a  qualified 
disability  benefit  that  results  from  the 


crediting  of  compensation  or  service  for 
a  period  of  disability  in  the  same 
manner  as  actual  compensation  or 
service  is  credited  under  a  plan’s  benefit 
formula  is  permitted  to  be  taken  into 
account  under  this  section  as  an  accrued 
benefit  upon  the  employee’s  return  to 
service  with  the  employer  following  the 
period  of  disability,  provided  that  the 
qualified  disability  benefit  is  then 
treated  in  the  same  manner  as  an 
accrued  benefit  for  all  purposes  under 
the  plan. 

(3)  Accruals  after  normal  retirement 
age— (i)  General  rule.  An  employee’s 
accruals  for  any  plan  year  after  die  plan 
year  in  which  the  employee  attains 
normal  retirement  age  are  taken  into 
account  for  purposes  of  this  section. 
However,  any  plan  provision  that 
provides  for  increases  in  an  employee’s 
accrued  benefit  solely  because  the 
employee  has  delayed  commencing 
benefits  beyond  the  normal  retirement 
age  applicable  to  the  employee  under 
the  plan  may  be  disregarded,  but  only 
if — 

(A)  The  same  uniform  normal 
retirement  age  applies  to  all  employees; 
and 

(B)  The  percentage  factor  used  to 
increase  the  employee’s  accrued  benefit 
is  no  greater  than  the  largest  percentage 
factor  that  could  be  applied  to  increase 
actuarially  the  employee’s  accrued 
benefit  using  any  standard  mortality 
table  and  any  standard  interest  rate. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)(3).  In  each  example,  it  is 
assumed  that  the  plan  satisfies  the 
requirements  of  paragraph  (f)(3)(i)(A) 
and  (B)  of  this  section. 

Example  1.  Plan  A  provides  a  benefit  of 
two  percent  of  average  annual  compensation 
per  year  of  service  for  all  employees.  In 
addition.  Plan  A  provides  an  actuarial 
increase  in  an  employee’s  accrued  benefit  of 
six  percent  for  each  year  that  an  employee 
defers  commencement  of  benefits  beyond 
normal  retirement  age.  For  employees  who 
continue  in  service  beyond  normal 
retirement  age,  the  employee’s  two-percent 
accrual  for  the  current  plan  year  is  offset  by 
the  six-percent  actuarial  increase,  as 
permitted  under  section  411(b)(l)(H)(iii)(II). 
For  purposes  of  this  section,  the  actuarial 
increase  (and  hence  the  offset)  may  be 
disregarded,  and  thus  all  employees  may  be 
treat^  as  if  they  were  accruing  at  the  rate  of 
two  percent  of  average  annual  compensation 
per  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee’s  two- 
percent  accrual  for  the  current  plan  year  is 
not  offset  by  the  six-percent  actuarial 
increase.  The  employer  may  disregard  the 
actuarial  increase  and  thus  may  treat  all 
employees  as  if  they  were  accruing  at  the  rate 
of  two  percent  of  average  annual 
compensation  per  year. 
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(4)  Early  retirement  window  benefits — 

(i)  General  rule.  In  applying  the 
requirements  of  this  section,  all  early 
retirement  benefits,  retirement-type 
subsidies,  QSUPPs,  and  other  optional 
forms  of  benefit  under  a  plan,  and 
changes  in  the  plan's  benefit  formula, 
are  taken  into  account  regardless  of 
whether  they  are  permanent  features  of 
the  plan  or  are  offered  only  to 
employees  whose  employment 
terminates  within  a  limited  period  of 
time.  Additional  rules  and  examples 
relevant  to  the  testing  of  early 
retirement  window  l^nefits  are  found  in 
Example  6  of  paragraph  (b)(2)(vi)  of  this 
section;  paragraph  (b)(2)(ii)(A)(2), 
Example  2  of  paragraph  (c)(2), 
paragraph  (d)(3),  and  Example  3  of 
paragraph  (e)(l)(iii)  of  §  1.401(a)(4)-4; 
paragraph  (c)(4)(i)  and  Example  2  of 
paragraph  (c)(6)  of  §  1.401(a)(4)-9:  and 
the  definition  of  benefit  formula  in 
§  1.401(a)(4)-12. 

(ii)  Special  rules — (A)  Year  in  which 
early  retirement  window  benefit  taken 
into  account.  Notwithstanding 
paragraph  (f)(4)(i)  of  this  section,  an 
early  retirement  window  benefit  is 
disregarded  for  purposes  of  determining 
whether  a  plan  satisfies  this  section 
with  respe^  to  an  employee  for  all  plan 
years  other  than  the  first  plan  year  in 
which  the  benefit  is  currently  available 
(within  the  meaning  of  §  1.401(a)(4)- 
4(b)(2))  to  the  employee.  For  purposes  of 
this  paragraph  (0(4)(ii)(A),  in 
determining  which  plan  years  the 
benefit  is  currently  available,  an  early 
retirement  window  benefit  that  consists 
of  a  temporary  change  in  the  plan's 
benefit  formula  is  treated  as  an  optional 
form  of  benefit. 

(B)  Treatment  of  early  retirement 
window  benefit  that  consists  of 
temporary  change  in  benefit  formula. 

An  early  retirement  window  benefit  is 
disregarded  for  purposes  of  determining 
an  employee's  normal  accrual  rate,  even 
if  the  early  retirement  window  benefit 
consists  of  a  temporary  change  in  a 
plan's  benefit  formula.  However,  if  an 
early  retirement  window  benefit 
consists  of  a  temporary  change  in  a 
plan's  benefit  formula,  the  plan  does  not 
satisfy  paragraph  (b)  of  this  section 
during  the  period  for  which  the  change 
is  effective  unless  the  plan  satisfies 
paragraph  (b)  of  this  section  both 
reflecting  the  temporary  change  in  the 
benefit  formula  and  disregarding  that 
change. 

(C)  Effect  of  early  retirement  window 
benefit  on  most  valuable  accrual  rate.  In 
determining  an  employee's  most 
valuable  optional  form  of  payment  of 
the  accrued  benefit  (which  is  used  in 
determining  the  employee's  most 
valuable  accrual  rate  under  paragraphs 


(d)(l)(ii)  and  (f)(4)(i)  of  this  section),  an 
early  retirement  window  benefit  that  is 
currently  available  to  the  employee 
(within  the  meaning  of  paragraph 
(f)(4)(ii)(A)  of  this  section)  and  that  is 
not  disregarded  for  a  plan  year  under 
paragraph  (0(4)(ii)(A)  of  this  section  is 
taken  into  account  in  that  plan  year 
with  respect  to  the  employee’s  accrued 
benefit  as  of  the  earliest  of  the 
employee’s  date  of  termination,  the 
close  of  the  early  retirement  window,  or 
the  last  day  of  that  plan  year. 

(D)  Effect  of  eady  retirement  window 
benefit  on  average  benefit  percentage 
test.  Notwithstanding  paragraph  (c)(2)  of 
this  section,  a  rate  group  under  a  plan 
that  provides  an  early  retirement 
window  benefit  is  deemed  to  satisfy  the 
average  benefit  percentage  test  of 
§1.410(b)-5if— 

(J)  All  rate  groups  under  the  plan 
would  satisfy  the  ratio  percentage  test  of 
§  1.410(b)-2(b)(2)  if  the  early  retirement 
window  benefit  were  disregarded;  and 

(2)  The  group  of  employees  to  whom 
the  early  retirement  window  benefit  is 
currently  available  (within  the  meaning 
of  paragraph  (f)(4)(ii)(A)  of  this  section) 
satisfies  section  410(b)  without  regard  to 
the  average  benefit  percentage  test  of 
§1.410(b)-5. 

(iii)  Early  retirement  window  benefit 
defined.  For  purposes  of  this  paragraph 
(f)(4),  an  early  retirement  window 
benefit  is  an  early  retirement  benefit, 
retirement-type  subsidy,  QSUPP,  or 
other  optional  form  of  benefit  under  a 
plan  that  is  available,  or  a  change  in  the 
plan’s  benefit  formula  that  is  applicable, 
only  to  employees  who  terminate 
employment  within  a  limited  period 
specified  by  the  plan  (not  to  exceed  one 
year)  under  circumstances  specified  by 
the  plan.  A  benefit  does  not  fail  to  be 
described  in  the  preceding  sentence 
merely  because  the  plan  contains 
provisions  under  which  certain 
employees  may  receive  the  benefit  even 
though,  for  bona  fide  business  reasons, 
they  terminate  employment  within  a 
reasonable  period  after  the  end  of  the 
limited  period.  An  amendment  to  an 
early  retirement  window  benefit  that 
merely  extends  the  periods  in  the 
preceding  sentences  is  not  treated  as  a 
separate  early  retirement  window 
benefit,  provided  that  the  periods,  as 
extended,  satisfy  the  preceding 
sentences.  However,  any  other 
amendment  to  an  early  retirement 
window  benefit  creates  a  separate  early 
retirement  window  benefit. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (0(4): 

Example  1.  (a)  Plan  A  provides  a  benefit  of 
one  percent  of  average  annual  compensation 


per  year  of  service  and  satisfies  the 
requirements  of  paragraph  (b)(2)  of  this 
section.  Thus,  the  plan  provides  the  same 
benefit  to  all  employees  with  the  same  years 
of  service  under  the  Plan.  Plan  A  is  amended 
to  treat  all  employees  with  ten  or  more  years 
of  service  who  terminate  employment  after 
attainment  of  age  55  and  between  March  1 , 

1999,  and  )anuary  31,  2000,  as  if  they  had  an 
additional  five  years  of  service  under  the 
benefit  formula.  However,  in  order  to  ensure 
the  orderly  implementation  of  the  early 
retirement  window,  the  plan  amendment 
provides  that  designated  employees  in  the 
human  resources  department  who  would 
otherwise  be  eligible  for  the  early  retirement 
window  benefit  are  eligible  to  be  treated  as 
having  the  additional  five  years  of  service 
only  if  they  terminate  between  January  1, 

2000,  and  April  30.  2000. 

(b)  The  additional  benefits  provided  under 
this  amendment  are  tested  as  benefits 
provided  to  employees  rather  than  former 
employees.  The  effect  of  this  amendment  is 
temporarily  to  change  the  benefit  formula  for 
employees  who  are  eligible  for  the  early 
retirement  window  benefit  because  the 
amendment  changes  (albeit  temporarily)  the 
amount  of  the  benefit  payable  to  those 
employees  at  normal  retirement  age.  See  the 
definition  of  benefit  formula  in  §  1.401(a)(4)- 
12.  Assume  that  the  additional  years  of 
service  credited  to  employees  eligible  for  the 
window  benefit  do  not  represent  past  service 
(within  the  meaning  of  §  1.401(a)(4)- 
ll(d)(3)(i)(B))  or  pre-participation  or  imputed 
service  (within  the  meaning  of  §  1.401(a)(4)- 
ll(d)(3)(ii)(A)  or  (B),  respectively)  and  thus 
may  not  be  taken  into  account  as  years  of 
service.  See  §  1.401(a)(4)-ll(d)(3)(i)(A) 
(regarding  years  of  service  that  may  not  be 
taken  into  account  under  §  1.401(a)(4)- 
1(b)(2)).  Thus,  the  window-eligible 
employees  are  entitled  to  a  larger  benefit  (as 
a  percentage  of  average  annual 
compensation)  than  other  employees  with 
the  same  number  of  years  of  service,  and  the 
plan  does  not  satisfy  the  uniform  normal 
retirement  benefit  requirement  of  paragraph 
(b)(2)(i)  of  this  section. 

(c)  Plan  A  is  restructured  under  the 
provisions  of  §  1.401(a)(4)-9(c)  into  two 
component  plans;  Component  Plan  Al. 
consisting  of  all  employees  who  are  not 
eligible  for  the  early  retirement  window 
benefit  and  all  of  their  accruals  and  benefits, 
rights,  and  features  under  the  plan,  and 
Component  Plan  A2,  consisting  of  all 
employees  who  are  eligible  for  the  early 
retirement  window  benefit  (including  the 
designated  employees  in  the  human  resource 
department)  and  all  of  their  accruals  and 
benefits,  rights,  and  features  under  the  plan. 

(d)  Component  Plan  Al  still  satisfies 
paragraph  (b)  of  this  section,  because  there 
has  been  no  change  for  the  employees  in  that 
component  plan.  Similarly,  Component  Plan 
A2  satisfies  paragraph  (b)  of  this  section 
disregarding  the  change  in  the  benefit 
formula. 

(e)  Because  the  early  retirement  window 
benefit  consists  of  a  temporary  change  in  the 
benefit  formula,  paragraph  (f)(4)(iiKB)  of  this 
section  requires  that  the  plan  satisfy  the 
requirements  of  paragraph  (b)  of  this  section 
reflecting  the  change  in  order  to  remain  a  safe 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations  46795 


harbor  plan.  After  reflecting  the  change. 
Component  Plan  A2  still  provides  the  same 
bcnePit  (albeit  higher  than  under  the  regular 
benefit  formula)  to  all  employees  with  the 
same  years  of  service  that  may  be  taken  into 
account  in  testing  the  plan,  and  thus  the 
benefit  formula  (as  temporarily  amended) 
satisfies  the  requirements  of  paragraphs  (b)(2) 
(i)  and  (ii)  of  this  section. 

(0  Since  Component  Plan  A2  also  satisfies 
all  of  the  other  requirements  of  paragraph 

(b)(2)  of  this  section  and  the  safe  harbor  of 
paragraph  (b)(3)  of  this  section  reflecting  the 
change  in  the  benefit  formula.  Component 
Plan  A2  satisfies  this  paragraph  (b)  both 
reflecting  and  disregarding  the  change  in  the 
benefit  formula.  Thus,  Component  Plan  A2 
satisfies  paragraph  (b)  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A’s  benefit 
formula  used  the  maximum  amount  of 
permitted  disparity  under  section  401(1)  prior 
to  the  amendment.  The  analysis  is  the  same 
as  in  paragraphs  (a)  through  the  first  sentence 
of  paragraph  (e)  of  Example  1.  In  order  to 
satisfy  the  requirements  of  paragraph  (bK2)  of 
this  section,  a  plan  that  uses  permitted 
disparity  must  satisfy  the  requirements  of 
section  401(1)  after  reflecting  the  change  in 
the  benefit  formula.  Because,  as  stated  in 
Example  1,  the  additional  five  years  of 
service  may  not  be  taken  into  account  for 
purposes  of  satisfying  paragraph  (b)  of  this 
section,  the  disparity  that  results  from 
crediting  that  service  exceeds  the  maximum 
permitted  disparity  under  section  401(1). 

Thus,  Component  Plan  A2  does  not  satisfy 
the  requirements  of  paragraph  (b)  of  this 
section. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  tested  under 
the  general  test  in  paragraph  (c)  of  this 
section.  The  early  retirement  window  benefit 
is  disregarded  for  purposes  of  determining 
the  normal  accrual  rates,  but  is  taken  into 
account  in  1999  for  purposes  of  determining 
the  most  valuable  accrual  rates,  of  employees 
who  were  eligible  for  the  early  retirement 
window  benefit  (regardless  of  whether  they 
elected  to  receive  it).  As  stated  in  Example 
1,  the  additional  five  years  of  service  do  not 
represent  past  service,  pre-participation 
service,  or  imputed  service,  and  thus  under 
§  1.401(a)(4)-ll(d)(3)(i)(A)  may  not  be  taken 
into  account  as  testing  service. 

(5)  Unpredictable  contingent  event 
fcene/iYs-^i)  General  rule.  In  general,  an 
unpredictable  contingent  event  benefit 
(within  the  meaning  of  section 
412{t)(7)(B)(ii))  is  not  taken  into  account 
under  this  section  until  the  occurrence 
of  the  contingent  event.  Thus,  the 
special  rule  in  §  1.401(a)(4)-4(d)(7) 
(treating  the  contingent  event  as  having 
ocanred)  does  not  apply  for  purposes  of 
this  section.  In  the  case  of  an 
unpredictable  contingent  event  that  is 
expected  to  result  in  the  termination 
from  employment  of  certain  employees 
within  a  period  of  time  consistent  with 
the  rules  for  defining  an  early  retirement 
window  benefit  in  paragraph  (f)(4)(iii)  of 
this  section,  the  unpredictable 
contingent  event  benefit  available  to 


those  employees  is  permitted  to  be 
treated  as  an  early  retirement  window 
benefit,  thus  permitting  the  rules  of 
paragraph  (f)(4)  of  this  section  to  be 
applied  to  it. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(f)(5): 

Example,  (a)  Employer  X  operates  various 
manufacturing  plants  and  maintains  Plan  A, 
a  defined  benefit  plan  that  covers  all  of  its 
nonexcludable  employees.  Plan  A  provides 
an  early  retirement  benefit  under  which 
employees  who  retire  after  age  55  but  before 
normal  retirement  age  and  who  have  at  least 
10  years  of  service  receive  a  benefit  equal  to 
their  normal  retirement  benefit  reduc^  by 
four  percent  per  year  for  each  year  prior  to 
normal  retirement  age.  Plan  A  also  provides 
a  plant-closing  benefit  under  which 
employees  who  satisfy  the  conditions  for 
receiving  the  early  retirement  benefit  and 
who  work  at  a  plant  where  operations  have 
ceased  and  whose  employment  has  been 
terminated  will  receive  an  unreduced  normal 
retirement  benefit.  The  plant-closing  benefit 
is  an  unpredictable  contingent  event  benefit. 

(b)  During  the  1997  plan  year,  Employer  X 
had  no  plant  closings.  Therefore,  the  plant¬ 
closing  benefit  is  not  taken  into  account  for 
the  1997  plan  year  in  determining  accrual 
rates  or  in  applying  the  safe  harbors  in 
paragraph  (b)  of  this  section. 

(c)  During  the  1998  plan  year.  Employer  X 
begins  to  close  one  plant.  Employees  M 
through  Z,  who  are  employees  at  the  plant 
that  is  closing,  are  exp^ed  to  terminate 
employment  with  Employer  X  during  the 
plan  year  and  will  satisfy  the  conditions  for 
the  plant-closing  benefit.  Therefore,  in  testing 
Plan  A  under  this  section  for  the  1998  plan 
year,  the  availability  of  the  plant-closing 
benefit  to  Employees  M  through  Z  must  be 
taken  into  account  in  determining  their 
accrual  rates  or  in  determining  whether  the 
plan  satisfies  one  of  the  safe  harbors  under 
paragraph  (b)  of  this  section. 

(d)  Because  the  employees  eligible  for  the 
unpredictable  contingent  event  benefit  are 
expected  to  terminate  employment  with 
Employer  X  during  a  period  consistent  with 
the  rules  for  defining  an  early  retirement 
window  benefit,  in  testing  Plan  A  under  this 
section  for  the  1998  plan  year,  the  special 
rules  in  paragraph  (n(4)(ii)  of  this  section 
may  be  applied.  Thus,  for  example,  normal 
accrual  rates  may  be  detennined  without 
reference  to  the  unpredictable  contingent 
event  benefit. 

(e)  Despite  the  closing  of  the  plant. 
Employee  Q  remains  an  employee  into  the 
1999  plan  year.  Under  paragraph  (f)(4Mii)(A) 
of  this  section,  the  availability  of  the  plant¬ 
closing  benefit  to  Employee  Q  may  be 
disregarded  in  the  1999  plan  year. 

(6)  Determination  of  benefits  on  other 
than  plan-year  basis.  For  purposes  of 
this  section,  accruals  are  generally 
detennined  based  on  the  plan  year. 
Nevertheless,  an  employer  may 
determine  accruals  on  the  basis  of  any 
period  ending  within  the  plan  year  as 
long  as  the  period  is  at  least  12  months 
in  duration.  For  example,  accruals  for 


all  employees  may  be  determined  based 
on  accrual  computation  periods  ending 
within  the  plan  year. 

(7)  Adjustments  for  certain  plan 
distributions.  For  purposes  of  this 
section,  an  employee’s  accrued  benefit 
includes  the  actuarial  equivalent  of 
prior  distributions  of  accrued  benefits 
from  the  plan  to  the  employee  if  the 
years  of  service  taken  into  account  in 
determining  the  accrued  benefits  that 
were  distributed  continue  to  be  taken 
into  account  under  the  plan  for 
purposes  of  determining  the  employee’s 
current  accrued  benefit.  For  purposes  of 
this  paragraph  (0(7),  actuarial 
equivalence  must  be  determined  in  a 
uniform  manner  for  all  employees  using 
reasonable  actuarial  assumptions.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  among  the 
assumptions  considered  reasonable  for 
this  purpose.  Thus,  for  example,  if  an 
employee  has  commenced  receipt  of 
benefits  in  accordance  with  the 
minimum  distribution  requirements  of 
section  401(a)(9),  and  the  plan  reduces 
the  employee’s  accrued  benefit  to  take 
into  account  the  amount  of  the 
distributions,  the  employee’s  accrued 
benefit  for  purposes  of  this  section  is 
restored  to  the  value  it  would  have  had 
if  the  distributions  had  not  occurred. 

(8)  Adjustment  for  certain  QPSA 
charges.  For  purposes  of  this  section,  an 
employee’s  accrued  benefit  includes  the 
cost  of  a  qualified  preretirement 
survivor  annuity  (QPSA)  that  reduces 
the  employee’s  accrued  benefit 
otherwise  determined  under  the  plan,  as 
permitted  under  §  1.401(a)-20,  Q&A-21. 
Thus,  an  employee’s  accrued  benefit  for 
purposes  of  this  section  is  determined 
as  if  the  cost  of  the  QPSA  had  not  been 
charged  against  the  accrued  benefit. 

This  paragraph  (f)(8)  applies  only  if  the 
QPSA  charges  apply  uniformly  to  all 
employees. 

(9)  Disregard  of  certain  offsets — (i) 
General  rule.  For  purposes  of  this 
section,  an  employee’s  accrued  benefit 
under  a  plan  includes  that  portion  of  the 
benefit  that  is  offset  under  an  offset 
provision  described  in  §  1.401(aK4)- 
ll(d)(3)(i)(D).  The  rule  in  the  preceding 
sentence  applies  only  to  the  extent  that 
the  benefit  by  which  the  benefit  under 
the  plan  being  tested  is  offset  is 
attributable  to  periods  for  which  the 
plan  being  tested  credits  pre- 
participation  service  (within  the 
meaning  of  §  1.401(a)(4)-ll(d)(3)(ii)(A)) 
that  satisfies  §1.401(a)(4)-ll(d)(3)(iii)  or 
past  service  (within  the  meaning  of 

§  1.401(a)(4>-ll(d)(3)(i)(B)).  and  only 
if— 

(A)  The  benefit  under  the  plan  being 
tested  is  offset  by  either — 
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(1)  Benefits  under  a  qualified  defined 
beneHt  plan  or  defined  contribution 
plan  (whether  or  not  terminated);  or 

(2)  Benefits  under  a  foreign  plan  that 
are  reasonably  expected  to  be  paid;  and, 

(B)  If  any  portion  of  the  benefit  that 
is  offset  is  nonforfeitable  (within  the 
meaning  of  section  411),  that  portion  is 
offset  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable  (or 
vested,  in  the  case  of  a  foreign  plan). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (f)(9): 

Example  1.  (a)  Employer  X  maintains  two 
qualified  defined  benefit  plans,  Plan  A  and 
Plan  B.  Plan  B  provides  that,  whenever  an 
employee  transfers  to  Plan  B  from  Plan  A,  the 
service  that  was  credited  under  Plan  A  is 
credited  in  determining  benefits  under  Plan 
B.  The  Plan  A  service  credited  under  Plan  B 
is  pre-participation  service  that  satisfies 
§  1.401(a)(4)-ll(d)(3)(iii).  Plan  B  offsets  the 
benefits  determined  under  Plan  B  by  the 
employee’s  vested  benefits  under  Plan  A. 

Plan  A  does  not  credit  additional  benefit 
service  or  accrual  service  after  employees 
transfer  to  Plan  B. 

(b)  The  Plan  B  provision  providing  for  an 
offset  of  benefits  under  Plan  A  satisfies 

§  1.401(a){4)-ll(d)(3){i)(D).  This  is  because 
the  provision  applies  to  similarly-situated 
employees  and  the  benefits  under  Plan  A  that 
are  offset  against  the  Plan  B  benefits  are 
attributable  to  pre-participation  service  taken 
into  account  under  Plan  B. 

(c)  This  paragraph  (f)(9)  applies  in 
determining  the  benefits  that  are  taken  into 
account  under  this  section  for  employees  in 
Plan  B  who  are  transferred  from  Plan  A.  This 
is  because  the  offset  provision  is  described  in 
§  1.401(a)(4)-ll(d)(3)(i)(D),  the  benefits 
under  the  other  plan  by  which  the  benefits 
under  the  plan  being  tested  are  offset  are 
attributable  solely  to  pre-participation  service 
that  satisfies  §  1.401(a)(4)-11(d)(3)(iii),  and 
the  benefits  are  offset  solely  by  vested 
benefits  under  another  qualified  plan.  Thus, 
for  example,  the  accrual  rates  of  employees 
in  Plan  B  are  determined  as  if  there  were  no 
offset,  i.e.,  by  adding  back  the  benefits  that 
are  offset  to  the  net  benefits  under  Plan  B. 

(d)  The  result  would  be  the  same  even  if 
Plan  A  continued  to  recognize  compensation 
paid  after  the  transfer  in  the  determination  of 
benefits  under  Plan  A.  However,  if  Plan  A 
continued  to  credit  benefit  or  accrual  service 
after  the  transfer,  then,  to  the  extent  that  Plan 
B’s  offset  of  benefits  under  Plan  A  increased 
as  a  result,  the  additional  benefits  offset 
under  Plan  B  would  not  be  added  back  in 
determining  the  benefits  under  Plan  B  that 
are  taken  into  account  under  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  not  a  plan 
described  in  paragraph  (f)(9)(i)(A)  of  this 
section.  None  of  the  benefits  under  Plan  B 
that  are  offset  by  benefits  under  Plan  A  may 
be  added  back  in  determining  the  benefits 
under  Plan  B  that  are  taken  into  account 
under  this  section.  Thus,  benefits  under  Plan 
B  are  tested  on  a  net  basis. 

(10)  Special  rule  for  multiemployer 
plans.  For  purposes  of  this  section,  if  a 


multiemployer  plan  increases  benefits 
for  service  prior  to  a  specific  date 
subject  to  a  plan  provision  requiring 
employees  to  complete  a  specified 
amount  of  service  (not  to  exceed  five 
years)  after  that  date,  then  benefits  are 
permitted  to  be  determined  disregarding 
the  service  condition,  provided  that  the 
condition  is  applicable  to  all  employees 
in  the  multiemployer  plan  (including 
collectively  bargained  employees). 

§  1 .401  (a)(4)-4  Nondisciiminatory 
availability  of  benefits,  rights,  and  features. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  the 
benefits,  rights,  and  features  provided 
under  a  plan  (i.e.,  all  optional  forms  of 
benefit,  ancillary  benefits,  and  other 
rights  and  features  available  to  any 
employee  under  the  plan)  are  made 
available  in  a  nondiscriminatory 
manner.  Benefits,  rights,  and  features 
provided  under  a  plan  are  made 
available  to  employees  in  a 
nondiscriminatory  manner  only  if  each 
benefit,  right,  or  feature  satisfies  the 
current  availability  requirement  of 
paragraph  (b)  of  this  section  and  the 
effective  availability  requirement  of 
paragraph  (c)  of  this  section.  Paragraph 
(d)  of  this  section  provides  special  rules 
for  applying  these  requirements. 
Paragraph  (e)  of  this  section  defines 
optional  form  of  benefit,  ancillary 
benefit,  and  other  right  or  feature. 

(b)  Current  availability — (1)  General 
rule.  The  current  availability 
requirement  of  this  paragraph  (b)  is 
satisfied  if  the  group  of  employees  to 
whom  a  benefit,  right,  or  feature  is 
currently  available  during  the  plan  year 
satisfies  section  410(b)  (without  regard 
to  the  average  benefit  percentage  test  of 
§  1.410(b)-5).  In  determining  whether 
the  group  of  employees  satisfies  section 
410(b),  an  employee  is  treated  as 
benefiting  only  if  the  benefit,  right,  or 
feature  is  currently  available  to  the 
employee. 

(2)  ^termination  of  current 
availability— (i)  General  rule.  Whether  a 
benefit,  right,  or  feature  that  is  subject 
to  specified  eligibility  conditions  is 
currently  available  to  an  employee 
generally  is  determined  based  on  the 
current  facts  and  circumstances  with 
respect  to  the  employee  (e.g.,  current 
compensation,  accrued  benefit,  position, 
or  net  worth). 

(ii)  Certain  conditions  disregarded — 
(A)  Certain  age  and  service  conditions — 
(1)  General  rule.  Notwithstanding 
paragraph  (b)(2)(i)  of  this  section,  any 
specified  age  or  service  condition  with 
respect  to  an  optional  form  of  benefit  or 
a  social  security  supplement  is 
disregarded  in  determining  whether  the 
optional  form  of  benefit  or  the  social 


security  supplement  is  currently 
available  to  an  employee.  Thus,  for 
example,  an  optional  form  of  benefit 
that  is  available  to  all  employees  who 
terminate  employment  on  or  after  age  55 
with  at  least  10  years  of  service  is 
treated  as  currently  available  to  an 
employee,  without  regard  to  the 
employee’s  current  age  or  years  of 
service,  and  without  regard  to  whether 
the  employee  could  potentially  meet  the 
age  and  service  conditions  prior  to 
attaining  the  plan’s  normal  retirement 
age. 

[2]  Time-limited  age  or  service 
conditions  not  disregarded. 
Notwithstanding  paragraph 
(b)(2)(ii)(A)(l)  of  this  section,  an  age  or 
service  condition  is  not  disregarded  in 
determining  the  current  availability  of 
an  optional  form  of  benefit  or  social 
security  supplement  if  the  condition 
must  be  satisfied  within  a  limited 
period  of  time.  However,  in  determining 
the  current  availability  of  an  optional 
form  of  benefit  or  a  social  security 
supplement  subject  to  such  an  age  or 
service  condition,  the  age  and  service  of 
employees  may  be  projected  to  the  last 
date  by  which  the  age  condition  or 
service  condition  must  be  satisfied  in 
order  to  be  eligible  for  the  optional  form 
of  benefit  or  social  security  supplement 
under  the  plan.  Thus,  for  example,  an 
optional  form  of  benefit  that  is  available 
only  to  employees  wbo  terminate 
employment  between  July  1, 1995,  and 
December  31, 1995,  after  attainment  of 
age  55  with  at  least  10  years  of  service 
is  treated  as  currently  available  to  an 
employee  only  if  the  employee  could 
satisfy  those  age  and  service  conditions 
by  December  31, 1995. 

(B)  Certain  other  conditions.  Specified 
conditions  on  the  availability  of  a 
benefit,  right,  or  feature  requiring  a 
specified  percentage  of  the  employee’s 
accrued  benefit  to  be  nonforfeitable, 
termination  of  employment,  death, 
satisfaction  of  a  specified  health 
condition  (or  failure  to  meet  such 
condition),  disability,  hardship,  family 
status,  default  on  a  plan  loan  secured  by 
a  participant’s  account  balance, 
execution  of  a  covenant  not  to  compete, 
application  for  benefits  or  similar 
ministerial  or  mechanical  acts,  election 
of  a  benefit  form,  execution  of  a  waiver 
of  rights  under  the  Age  Discrimination 
in  Employment  Act  or  other  federal  or 
state  law,  or  absence  from  service,  are 
disregarded  in  determining  the 
employees  to  whom  the  benefit,  right,  or 
feature  is  currently  available.  In 
addition,  if  a  multiemployer  plan 
includes  a  reasonable  condition  that 
limits  eligibility  for  an  ancillary  benefit, 
or  other  right  or  feature,  to  those 
employees  who  have  recent  service 
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under  the  plan  (e.g.,  a  condition  on  a 
death  benefit  that  requires  an  employee 
to  have  a  minimum  number  of  hours 
credited  during  the  last  two  years)  and 
the  condition  applies  to  all  employees 
in  the  multiemployer  plan  (including 
the  collectively  bargained  employees)  to 
whom  the  ancillary  benefit,  or  other 
right  or  feature,  is  otherwise  currently 
available,  then  the  condition  is 
disregarded  in  determining  the 
employees  to  whom  the  ancillary 
benefit,  or  other  right  or  feature,  is 
currently  available. 

(C)  Certain  conditions  relating  to 
mandatory  cash-outs.  In  the  case  of  a 
plan  that  provides  for  mandatory  cash¬ 
outs  of  all  terminated  employees  who 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  less  than  or 
equal  to  a  specified  dollar  amount  (not 
to  exceed  $3,500)  as  permitted  by 
sections  411(a)(ll)  and  417(e),  the 
implicit  condition  on  any  benefit,  right, 
or  feature  (other  than  the  mandatory 
cash-out)  that  requires  the  employee  to 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  in  excess  of  the 
specified  dollar  amount  is  disregarded 
in  determining  the  employees  to  whom 
the  benefit,  ri^t,  or  feature  is  currently 
available. 

(D)  Other  dollar  limits.  A  condition 
that  the  amount  of  an  employee’s  vested 
accrued  benefit  or  the  actuarial  present 
value  of  that  benefit  be  less  than  or 
equal  to  a  specified  dollar  amount  is 
disregarded  in  determining  the 
employees  to  whom  the  benefit,  right,  or 
feature  is  currently  available. 

(E)  Certain  conditions  on  plan  loans. 
In  the  case  of  an  employee’s  right  to  a 
loan  from  the  plan,  the  condition  that  an 
employee  must  have  an  account  balance 
sufficient  to  be  eligible  to  receive  a 
minimum  loan  amount  specified  in  the 
plan  (not  to  exceed  $1,000)  is 
disregarded  in  determining  the 
employees  to  whom  the  right  is 
currently  available. 

(3)  Benefits,  rights,  and  features  that 
are  eliminated  prospectively — (i) 

Special  testing  rule.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  a 
benefit,  right,  or  feature  that  is 
eliminated  with  respect  to  benefits 
accrued  after  the  later  of  the  eliminating 
amendment’s  adoption  or  effective  date 
(the  elimination  date),  but  is  retained 
with  respect  to  benefits  accrued  as  of 
the  elimination  date,  and  that  satisfies 
this  paragraph  (b)  as  of  the  elimination 
date,  is  treated  as  satisfying  this 
paragraph  (b)  for  all  subsequent  periods. 
This  rule  does  not  apply  if  the  terms  of 
the  benefit,  right,  or  feature  (including 
the  employees  to  whom  it  is  available) 
are  changed  after  the  elimination  date. 


(ii)  Elimination  of  a  benefit,  right,  or 
feature — (A)  General  rule.  For  purposes 
of  this  paragraph  (b)(3),  a  benefit,  right, 
or  feature  provided  to  an  employee  is 
eliminated  with  respect  to  benefits 
accrued  after  the  elimination  date  if  the 
amount  or  value  of  the  benefit,  right,  or 
feature  depends  solely  on  the  amount  of 
the  employee’s  accrued  benefit  (within 
the  meaning  of  section  411(a)(7))  as  of 
the  elimination  date,  including 
subsequent  income,  expenses,  gains, 
and  losses  with  respect  to  that  benefit  in 
the  case  of  a  defined  contribution  plan. 

(B)  Special  rule  for  benefits,  rights, 
and  features  that  are  not  section 
411(d)(6)-protected  benefits. 
Notwithstanding  paragraph  (b)(3)(ii)(A) 
of  this  section,  in  the  case  of  a  benefit, 
right,  or  feature  under  a  defined 
contribution  plan  that  is  not  a  section 
411(d)(6)-protected  benefit  (within  the 
meaning  of  §1.411(d)-4,  Q^-1),  e.g., 
the  availability  of  plan  loans,  for 
purposes  of  this  paragraph  (b)(3)(ii)  each 
employee’s  accrued  benefit  as  of  the 
elimination  date  may  be  treated,  on  a 
uniform  basis,  as  consisting  exclusively 
of  the  dollar  amoimt  of  the  employee’s 
account  balance  as  of  the  elimination 
date. 

(C)  Special  rule  for  benefits,  rights, 
and  features  that  depend  on  adjusted 
accrued  benefits.  For  purposes  of  this 
paragraph  (b)(3).  a  benefit,  right,  or 
feature  provided  to  an  employee  under 
a  plan  that  has  made  a  fresh  start  does 
not  fail  to  be  eliminated  as  of  an 
elimination  date  that  is  the  fresh-start 
date  merely  because  it  depends  solely 
on  the  amount  of  the  employee’s 
adjusted  accrued  benefit  (within  the 
meaning  of  §  1.401(a)(4)-13(d)(8)). 

(c)  Effective  availability — (1)  General 
rule.  Based  on  ail  of  the  relevant  facts 
and  circumstances,  the  group  of 
employees  to  whom  a  benefit,  right,  or 
feature  is  effectively  available  must  not 
substantially  favor  HCEs. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  1.  Employer  X  maintains  Plan  A, 
a  defined  benefit  plan  that  covers  both  of  its 
highly  compensated  nonexcludable 
employees  and  nine  of  its  12  nonhighly 
compensated  nonexcludable  employees.  Plan 
A  provides  for  a  normal  retirement  benefit 
payable  as  an  annuity  and  based  on  a  normal 
retirement  age  of  65,  and  an  early  retirement 
benefit  payable  upon  termination  in  the  form 
of  an  annuity  to  employees  who  terminate 
from  service  with  the  employer  on  or  after 
age  55  with  30  or  more  years  of  service.  Both 
HCEs  of  Employer  X  currently  meet  the  age 
and  service  requirement,  or  will  have  30 
years  of  service  by  the  time  they  reach  age 
55.  All  but  two  of  the  nine  NHCEs  of 
Employer  X  who  are  covered  by  Plan  A  were 
hired  on  or  after  age  35  and,  thus,  cannot 
qualify  for  the  early  retirement  benefit.  Even 


though  the  group  of  employees  to  whom  the 
early  retirement  benefit  is  currently  available 
satisfies  the  ratio  percentage  test  of 
§  1.410(b)-2(bM2)  when  age  and  service  are 
disregarded  pursuant  to  paragraph 
(b)(2Kii)(A)  of  this  section,  absent  other  facts, 
the  group  of  employees  to  whom  the  early 
retirement  benefit  is  effectively  available 
substantially  favors  HCEs. 

E.xample  2.  Employer  Y  maintains  Plan  B, 
a  defined  benefit  plan  that  provides  for  a 
normal  retirement  benefit  payable  as  an 
annuity  and  based  on  a  norma!  retirement 
age  of  65.  By  a  plan  amendment  first  adopted 
and  effective  December  1, 1998,  Employer  Y 
amends  Plan  B  to  provide  an  early  retirement 
benefit  that  is  available  only  to  employees 
who  terminate  employment  by  December  15, 
1998,  and  who  are  at  least  age  55  with  30  or 
more  years  of  service.  Assume  that  all 
employees  were  hired  prior  to  attaining  age 
25  and  that  the  group  of  employees  who 
have,  or  will  have,  attained  age  55  with  30 
years  of  service  by  December  15, 1998, 
satisfies  the  ratio  percentage  test  of 
§  1.410(bV-2(bK2).  Assume,  further,  that  the 
employer  takes  no  steps  to  inform  all  eligible 
employees  of  the  early  retirement  option  on 
a  timely  basis  and  that  the  only  employees 
who  terminate  from  employment  with  the 
employer  during  the  two-week  period  in 
which  the  early  retirement  benefit  is 
available  are  HCEs.  Under  these  facts,  the 
group  of  employees  to  whom  this  early 
retirement  window  benefit  is  effectively 
available  substantially  favors  HCEs. 

Example  3.  Employer  Z  amends  Plan  C  on 
June  30, 1999,  to  provide  for  a  single  sum 
optional  form  of  benefit  for  employees  who 
terminate  from  employment  with  Employer  Z 
after  June  30, 1999,  and  before  January  1, 
2000.  The  availability  of  this  single  sum 
optional  form  of  benefit  is  conditioned  on  the 
employee’s  having  a  particular  disability  at 
the  time  of  termination  of  employment  The 
only  employee  of  the  employer  who  meets 
this  disability  requirement  at  the  time  of  the 
amendment  and  thereafter  through  December 
31, 1999,  is  a  HCE.  Under  paragraph 
(b)(2)(ii)(B)  of  this  section,  the  disability 
condition  is  disregarded  in  determining  the 
current  availability  of  the  single  sum  optional 
form  of  benefit.  Nevertheless,  under  these 
facts,  the  group  of  employees  to  whom  the 
single  sum  optional  form  of  benefit  is 
effectively  available  substantially  favors 
HCEs. 

(d)  Special  rules — (1)  Mergers  and 
acquisitions — (i)  Special  testing  rule.  A 
benefit,  right,  or  feature  available  under 
a  plan  solely  to  an  acquired  group  of 
employees  is  treated  as  satisfying 
paragraphs  (b)  and  (c)  of  this  section 
during  the  period  that  each  of  the 
following  requirements  is  satisfied: 

(A)  The  benefit,  right,  or  feature  must 
satisfy  paragraphs  (b)  and  (c)  of  this 
section  (determined  without  regard  to 
the  special  rule  in  section  410(b)(6)(C)) 
on  the  date  that  is  selected  by  the 
employer  as  the  latest  date  by  which  an 
employee  must  be  hired  or  transferred 
into  the  acquired  trade  or  business  for 
an  employee  to  be  included  in  the 
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acquired  group  of  employees.  This 
determination  is  made  with  reference  to 
the  plan  of  the  current  employer  and  its 
nonexcludable  employees. 

(B)  The  benefit,  right,  or  feature  must 
be  available  under  the  plan  of  the 
current  employer  after  the  transaction 
on  the  same  terms  as  it  was  available 
under  the  plan  of  the  prior  employer 
before  the  transaction.  This  requirement 
is  not  violated  merely  be<'.ause  of  a 
change  made  to  the  benefit,  right,  or 
feature  that  is  p)ermitted  by  section 
411(d)(6),  provided  that — 

(1)  The  change  is  a  replacement  of  the 
benefit,  right,  or  feature  with  another 
benefit,  right,  or  feature  that  is  available 
to  the  same  employees  as  the  original 
benefit,  right,  or  feature,  and  the  original 
benefit,  right,  or  feature  is  of  inherently 
equal  or  greater  value  (within  the 
meaning  of  paragraph  (d)(4)(i)(A)  of  this 
section)  than  the  benefit,  right,  or 
feature  that  replaces  it;  or 

(2)  The  change  is  made  before  January 
12, 1993. 

(ii)  Scope  of  special  testing  rale.  This 
paragraph  (d)(1)  applies  only  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accruing  under  the  plan  of  the 
current  employer,  and  not  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accrued  under  the  plan  of  the 
prior  employer  (unless,  pursuant  to  the 
transaction,  the  plan  of  the  prior 
employer  becomes  the  plan  of  the 
current  employer,  or  the  assets  and 
liabilities  with  respect  to  the  acquired 
group  of  employees  under  the  plan  of 
the  prior  employer  are  transferred  to  the 
plan  of  the  current  employer  in  a  plan 
merger,  consolidation,  or  other  transfer 
described  in  section  414(1)). 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d)(1): 

Example.  Employer  X  maintains  Plan  A,  a 
defined  benefit  plan  with  a  single  sum 
optional  form  of  benefit  for  all  employees. 
Employer  Y  acquires  Employer  X  and  merges 
Plan  A  into  Plan  B,  a  defined  benefit  plan 
maintained  by  Employer  Y  that  does  not 
otherwise  provide  a  single  sum  optional  form 
of  benefit.  Employer  Y  continues  to  provide 
the  single  sum  optional  form  of  benefit  under 
Plan  B  on  the  same  terms  as  it  was  offered 
under  Plan  A  to  all  employees  who  were 
acquired  in  the  transaction  with  Employer  X 
(and  to  no  other  employees).  The  optional 
form  of  benefit  satisfies  paragraphs  (b)  and  (c) 
of  this  section  immediately  following  the 
transaction  (determined  without  taking  into 
account  section  410(b)(6)(C))  when  tested 
with  reference  to  Plan  B  and  Employer  Y’s 
nonexcludable  employees.  Under  these  facts. 
Plan  B  is  treated  as  satisfying  this  section 
with  respect  to  the  single  sum  optional  form 
of  benefit  for  the  plan  year  of  the  transaction 
and  all  subsequent  plan  years. 

(2)  Frozen  participants.  A  plan  must 
satisfy  the  nondiscriminatory 


availability  requirement  of  this  section 
not  only  with  respect  to  benefits,  rights, 
and  features  provided  to  employees  who 
are  currently  benefiting  under  the  plan, 
but  also  separately  with  respect  to 
benefits,  rights,  and  features  provided  to 
nonexcludable  employees  with  accrued 
benefits  who  are  not  currently 
benefiting  under  the  plan  (frozen 
participants).  Thus,  each  benefit,  right, 
and  feature  available  to  any  frozen 
participant  under  the  plan  is  separately 
subject  to  the  requirements  of  this 
section.  A  plan  satisfies  paragraphs  (b) 
and  (c)  of  this  section  with  respect  to  a 
benefit,  right,  or  feature  available  to  any 
frozen  participant  under  the  plan  only 
if  one  or  more  of  the  following 
reguirements  is  satisfied: 

(i)  The  benefit,  right,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  it  were  not 
available  to  any  employee  currently 
benefiting  under  the  plan. 

(ii)  The  benefit,  rignt,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  all  frozen 
participants  were  treated  as  employees 
currently  benefiting  under  the  plan. 

(iii)  No  change  in  the  availability  of 
the  benefit,  right,  or  feature  may  have 
been  made  that  is  first  effective  in  the 
current  plan  year  with  respect  to  a 
frozen  participant. 

(iv)  Any  change  in  the  availability  of 
the  benefit,  right,  or  feature  that  is  first 
effective  in  the  current  plan  year  with 
respect  to  a  frozen  participant  must  be 
made  in  a  nondiscriminatory  manner. 
Thus,  any  expansion  in  the  availability 
of  the  benefit,  right,  or  feature  to  any 
highly  compensated  frozen  participant 
must  be  applied  on  a  consistent  basis  to 
all  nonhighly  compensated  frozen 
participants.  Similarly,  any  contraction 
in  the  availability  of  the  benefit,  right, 
or  feature  that  affects  any  nonhighly 
compensated  frozen  participant  must  be 
applied  on  a  consistent  basis  to  all 
highly  compensated  frozen  participants. 

(3)  Early  retirement  window  benefits. 

If  a  benefit,  right,  or  feature  meets  the 
definition  of  an  early  retirement 
window  benefit  in  §  1.401(a)(4)- 
3(f)(4)(iii)  (or  would  meet  that  definition 
if  the  definition  applied  to  all  benefits, 
rights,  and  features),  the  benefit,  right, 
or  feature  is  disregarded  for  purposes  of 
applying  this  section  with  respect  to  an 
employee  for  all  plan  years  other  than 
the  first  plan  year  in  which  the  benefit 
is  currently  available  to  the  employee. 

(4)  Peimissive  aggregation  of  certain 
benefits,  rights,  or  features — (i)  General 
rule.  An  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature  may  be  aggregated  with  another 
optional  form  of  benefit,  ancillary 
benefit,  or  other  right  or  feature. 


respectively,  and  the  two  may  be  treated 
as  a  single  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature,  if  both  of  the  following 
reguirements  are  satisfied: 

(A)  One  of  the  two  optional  forms  of 
benefit,  ancillary  benefit,  or  other  rights 
or  features  must  in  all  cases  be  of 
inherently  equal  or  greater  value  than 
the  other.  For  this  purpose,  one  benefit, 
right,  or  feature  is  of  inherently  equal  or 
greater  value  than  another  benefit,  right, 
or  feature  only  if,  at  any  time  and  under 
any  conditions,  it  is  impossible  for  any 
employee  to  receive  a  smaller  amount  or 
a  less  valuable  right  under  the  first 
benefit,  right,  or  feature  than  under  the 
second  benefit,  right,  or  feature. 

(B)  The  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature  of  inherently  equal  or  greater 
value  must  separately  satisfy  paragraphs 
(b)  and  (c)  of  this  section  (without 
regard  to  this  paragraph  (d)(4)). 

(ii)  Aggregation  may  be  applied  more 
than  once.  The  aggregation  rule  in  this 
paragraph  (d)(4)  may  be  applied  more 
than  once.  Thus,  for  example,  an 
optional  form  of  benefit  may  be 
aggregated  with  another  optional  form 
of  benefit  that  itself  constitutes  two 
separate  optional  forms  of  benefit  that 
are  aggregated  and  treated  as  a  single 
optional  form  of  benefit  under  this 
paragrmih  (d)(4). 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(4): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  provides  a  single  sum  optional  form  of 
benefit  to  all  employees.  The  single  sum 
optional  form  of  benefit  is  available  on  the 
same  terms  to  all  employees,  except  that,  for 
employees  in  Division  S,  a  five-percent 
discount  factor  is  applied  and,  for  employees 
of  Division  T,  a  seven-percent  discount  factor 
is  applied.  Under  paragraph  (e)(1)  of  this 
section,  the  single  sum  optional  form  of 
benefit  constitutes  two  separate  optional 
forms  of  benefit.  Assume  that  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  S  separately  satisfies 
paragraphs  (b)  and  (c)  of  this  section  without 
taking  into  account  this  paragraph  (d)(4). 
Because  a  lower  discount  factor  is  applied  in 
determining  the  single  sum  optional  form  of 
benefit  available  to  employees  of  Division  S 
than  is  applied  in  determining  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  T,  the  first  single  sum 
optional  form  of  benefit  is  of  inherently 
greater  value  than  the  second  single  sum 
optional  form  of  benefit.  Under  these  facts, 
these  two  single  sum  optional  forms  of 
benefit  may  be  aggregated  and  treated  as  a 
single  optional  form  of  benefit  for  purposes 
of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that,  in  order  to  receive 
the  single  sum  optional  form  of  benefit, 
employees  of  Division  S  (but  not  employees 
of  Division  T)  must  have  completed  at  least 
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20  years  of  service.  The  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  S  is  not  of  inherently  equal  or 
greater  value  than  the  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  T,  because  an  employee  of  Division 
S  who  terminates  employment  with  less  than 
20  years  of  service  would  receive  a  smaller 
single  sum  amount  (i.e.,  zero)  than  a 
similarly-situated  employee  of  Division  T 
who  terminates  employment  with  less  than 
20  years  of  service.  Under  these  facts,  the  two 
single  sum  optional  forms  of  benefit  may  not 
be  aggregated  and  treated  as  a  single  optional 
form  of  benefit  for  purposes  of  this  section. 

(5)  Certain  spousal  benefits.  In  the 
case  of  a  plan  that  includes  two  or  more 
plans  that  have  been  permissively 
aggregated  under  §  1.410(b)-7(d),  the 
aggregated  plan  satisfies  this  section 
with  respect  to  the  availability  of  any 
nonsubsidized  qualified  joint  and 
survivor  annuities,  qualified 
preretirement  survivor  annuities,  or 
spousal  death  benefits  described  in 
section  401(a](ll),  if  each  plan  that  is 
part  of  the  aggregated  plan  satisfies 
section  401(a)(ll).  Whether  a  benefit  is 
considered  subsidized  for  this  purpose 
may  be  determined  using  any 
reasonable  actuarial  assumptions.  For 
purposes  of  this  paragraph  (d)(5),  a 
qualified  joint  and  survivor  annuity, 
qualified  preretirement  survivor 
annuity,  or  spousal  death  benefit  is 
deemed  to  be  nonsubsidized  if  it  is 
provided  under  a  defined  contribution 
plan. 

(6)  Special  ESOP  rules.  An  ESOP  does 
not  fail  to  satisfy  paragraphs  (b)  and  (c) 
of  this  section  merely  because  it  makes 
an  investment  diversification  right  or 
feature  or  a  distribution  option  available 
solely  to  all  qualified  participants 
(within  the  meaning  of  section 
401(a)(28)(B)(iii)),  or  merely  because  the 
restrictions  of  section  409(n)  apply  to 
certain  individuals. 

(7)  Special  testing  rule  for 
unpredictable  contingent  event  benefits. 
A  benefit,  right,  or  feature  that  is 
contingent  on  the  occurrence  of  an 
unpredictable  contingent  event  (within 
the  meaning  of  section  412(l)(7)(B)(ii))  is 
tested  under  this  section  as  if  the  event 
had  occurred.  Thus,  the  current 
availability  of  a  benefit  that  becomes  an 
optional  form  of  benefit  upon  the 
occurrence  of  an  unpredictable 
contingent  event  is  tested  by  deeming 
the  event  to  have  occurred  and  by 
disregarding  age  and  service  conditions 
on  the  eligibility  for  that  benefit  to  the 
extent  permitted  for  optional  forms  of 
benefit  under  paragraph  (b)(2)  of  this 
section. 

(e)  Definitions — (1)  Optional  form  of 
benefit-^i)  General  rule.  The  term 
optional  form  of  benefit  means  a 
distribution  alternative  (including  the 


normal  form  of  benefit)  that  is  available 
under  a  plan  with  respect  to  benefits 
described  in  section  411(d)(6)(A)  or  a 
distribution  alternative  that  is  an  early 
retirement  benefit  or  retirement-type 
subsidy  described  in  section 
411(d)(6)(B)(i),  including  a  QSUPP. 
Except  as  provided  in  paragraph 
(e)(l)(ii)  of  this  section,  difi'erent 
optional  forms  of  benefit  exist  if  a 
distribution  alternative  is  not  payable 
on  substantially  the  same  terms  as 
another  distribution  alternative.  The 
relevant  terms  include  all  terms 
affecting  the  value  of  the  optional  form, 
such  as  the  method  of  benefit 
calculation  and  the  actuarial 
assumptions  used  to  determine  the 
amount  distributed.  Thus,  for  example, 
different  optional  forms  of  benefit  may 
tesult  from  differences  in  terms  relating 
to  the  payment  schedule,  timing, 
commencement,  medium  of  distribution 
(e.g.,  in  cash  or  in  kind),  election  rights, 
differences  in  eligibility  requirements, 
or  the  portion  of  the  benefit  to  which 
the  distribution  alternative  applies. 

(ii)  Exceptions — (A)  Differences  in 
benefit  formula  or  accrual  method.  A 
distribution  alternative  available  under 
a  defined  benefit  plan  does  not  fail  to  be 
a  single  optional  form  of  benefit  merely 
because  the  benefit  formulas,  accrual 
methods,  or  other  factors  (including 
service-computation  methods  and 
definitions  of  compensation) 
underlying,  or  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  different  for 
different  employees  to  whom  the 
distribution  alternative  is  available. 
Notwithstanding  the  foregoing, 
differences  in  the  normaljetirement 
ages  of  employees  or  in  the  form  in 
which  the  accrued  benefit  of  employees 
is  payable  at  normal  retirement  age 
under  a  plan  are  taken  4nto  account  in 
determining  whether  a  distribution 
alternative  constitutes  one  or  more 
optional  forms  of  benefit. 

(B)  Differences  in  allocation  formula. 
A  distribution  alternative  available 
under  a  defined  contribution  plan  does 
not  fail  to  be  a  single  optional  form  of 
benefit  merely  because  the  allocation 
formula  or  other  factors  (including 
service-computation  methods, 
definitions  of  compensation,  and  the 
manner  in  which  amounts  described  in 
§  1.401(a)(4)-2(c)(2)(iii)  are  allocated) 
underlying,  of  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  different  for 
different  employees  to  whom  the 
distribution  alternative  is  available. 

(C)  Distributions  subject  to  section 
417(e).  A  distribution  alternative 


available  under  a  defined  benefit  plan 
does  not  fail  to  be  a  single  optional  form 
of  benefit  merely  because,  in 
determining  the  amount  of  a 
distribution,  the  plan  applies  a  lower 
interest  rate  to  determine  the 
distribution  for  employees  with  a  vested 
accrued  benefit  having  an  actuarial 
present  value  not  in  excess  of  $25,000, 
as  required  by  section  417(e)(3)  and 
§  1.417(e)-l. 

(D)  Differences  attributable  to  uniform 
normal  retirement  age.  A  distribution 
alternative  available  under  a  defined 
benefit  plan  does  not  fail  to  be  a  single 
optional  form  of  benefit,  to  the  extent 
that  the  differences  are  attributable  to 
differences  in  normal  retirement  dates 
among  employees,  provided  that  the 
differences  do  not  prevent  the 
employees  from  having  the  same 
uniform  normal  retirement  age  under 
the  definition  of  uniform  normal 
retirement  age  in  §  1.401(a)(4)-12. 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (e)(1): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  benefits  all  employees  of  Divisions  S  and 
T.  The  plan  offers  a  qualified  joint  and  50- 
percent  survivor  annuity  at  normal 
retirement  age,  calculated  by  multiplying  an 
employee’s  single  life  annuity  payment  by  a 
factor.  For  an  employee  of  Division  S  whose 
benefit  commences  at  age  65,  the  plan 
provides  a  factor  of  0.90,  but  for  a  similarly- 
situated  employee  of  Division  T  the  plan 
provides  a  factor  of  0.85.  The  qualified  joint 
and  survivor  annuity  is  not  available  to 
employees  of  Divisions  S  and  T  on 
substantially  the  same  terms,  and  thus  it 
constitutes  two  separate  optional  forms  of 
benefit. 

Example  2.  Plan  B  is  a  defined  benefit  plan 
that  benefits  all  employees  of  Divisions  U 
and  V.  The  plan  offers  a  single  sum  . 
distribution  alternative  available  on  the  same 
terms  and  determined  using  the  same 
actuarial  assumptions,  to  all  employees. 
However,  different  benefit  formulas  apply  to 
employees  of  each  division.  Under  the 
exception  provided  in  paragraph  (e)(l)(ii)(A) 
of  this  section,  the  single  sum  optional  form 
of  benefit  available  to  employees  of  Division 
U  is  not  a  separate  optional  form  of  benefit 
from  the  single  sum  optional  form  of  benefit 
available  to  employees  of  Division  V. 

Example  3.  Defined  benefit  Plan  C 
provides  an  early  retirement  benefit  based  on 
a  schedule  of  early  retirement  factors  that  is 
a  single  optional  form  of  benefit.  Plan  C  is 
amended  to  provide  an  early  retirement 
window  benefit  that  consists  of  a  temporary 
change  in  the  plan’s  benefit  formula  (e.g..  the 
addition  of  five  years  of  service  to  an 
employee’s  actual  service  under  the  benefit 
formula)  applicable  in  determining  the 
benefits  for  certain  employees  who  terminate 
employment  within  a  limited  period  of  time. 
Under  the  exception  provided  in  paragraph 
(e)(l)(ii)(A)  of  this  section,  the  early 
retirement  optional  form  of  benefit  available 
to  window-eligible  employees  is  not  a 
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separate  optional  form  of  benefit  from  the 
early  retirement  optional  form  of  benefit 
available  to  the  other  employees. 

(2)  Ancillary  benefit.  The  term 
ancillary  benefit  means  social  security 
supplements  (other  than  QSUPPs), 
disability  benefits  not  in  excess  of  a 
qualified  disability  benefit  described  in 
section  411(a)(9),  ancillary  life 
insurance  and  health  insurance  benefits, 
death  benefits  under  a  defined 
contribution  plan,  preretirement  death 
benefits  under  a  defined  benefit  plan, 
shut-down  benefits  not  protected  under 
section  411(dK6),  and  other  similar 
benefits.  Different  ancillary  benefits 
exist  if  an  ancillary  benefit  is  not 
available  on  substantially  the  same 
terms  as  another  ancillary  benefit. 
Principles  similar  to  those  in  paragraph 
(e)(l)(ii)  of  this  section  apply  in  making 
this  determination. 

(3)  Other  right  or  feature — (i)  General 
rule.  The  term  other  right  or  feature 
generally  means  any  right  or  feature 
applicable  to  employees  under  the  plan. 
Different  rights  or  features  exist  if  a  right 
or  feature  is  not  available  on 
substantially  the  same  terms  as  another 
right  or  feature. 

(ii)  Exceptions  to  definition  of  other 
right  or  feature.  Notwithstanding 
paragraph  (e)(3)(i)  of  this  section,  a  right 
or  feature  is  not  considered  an  other 
right  or  feature  if  it — 

(A)  Is  an  optional  form  of  benefit  or 
an  ancillary  benefit  under  the  plan; 

(B)  Is  one  of  the  terms  that  are  taken 
into  account  in  determining  whether 
separate  optional  forms  of  tenefit  or 
ancillary  benefits  exist,  or  that  would  be 
taken  into  account  but  for  paragraph 
(e)(l)(ii)  of  this  section  (e.g.,  benefit 
formulas  or  the  manner  in  which 
benefits  vest):  or 

(C)  Cannot  reasonably  be  expected  to 
be  of  meaningful  value  to  an  employee 
(e.g.,  administrative  details). 

(lii)  Examples.  Other  rights  and 
features  include,  but  are  not  limited  to — 

(A)  Plan  loan  provisions  (other  than 
those  relating  to  a  distribution  of  an 
employee’s  accrued  benefit  upon  default 
under  a  loan); 

(B)  The  right  to  direct  investments; 

(C)  The  right  to  a  particular  form  of 
investment,  including,  for  example,  a 
particular  class  or  type  of  employer 
securities  (taking  into  account,  in 
determining  whether  different  forms  of 
investment  exist,  any  differences  in 
conversion,  dividend,  voting, 
liquidation  preferwice,  or  other  rights 
conferred  under  the  security); 

(D)  The  right  to  make  each  rate  of 
elective  contributions  described  in 

§  1.401(k)-l(g)(3l  (determining  the  rate 
based  on  the  plan’s  definition  of  the 
compensation  out  of  which  the  elective 


contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)),  but  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  compensation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(E)  The  right  to  make  after-tax 
employee  contributions  to  a  defined 
benefit  plan  that  are  not  allocated  to 
separate  accounts; 

(F)  The  right  to  make  each  rate  of 
after-tax  employee  contributions 
described  in  §1. 401  (m)-l  (f)(6) 
(determining  the  rate  based  on  the 
plan’s  definition  of  the  compensation 
out  of  which  the  after-tax  employee 
contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)),  but  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  compensation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(G)  The  right  to  each  rate  of  allocation 
of  matching  contributions  described  in 

§  1.401(m)-l(f)(12)  (determining  the  rate 
using  the  amount  of  matching,  elective, 
and  after-tax  employee  contributions 
determined  after  any  corrections  under 
§§  1.401(k)-l(f)(l)(i),  1.401(m)- 
l(e)(l)(i),  and  1.401(m)-2(c),  but  also 
treating  different  rates  as  existing  if  they 
are  based  on  definitions  of 
compensation  or  other  requirements  or 
formulas  that  are  not  substantially  the 
same): 

(H)  The  right  to  purchase  additional 
retirement  or  ancillary  benefits  under 
the  plan;  and 

(I)  The  right  to  make  rollover 
contributions  and  transfers  to  and  from 
the  plan. 

§  1.401  (a)(4>-6  .Plan  amendments  and  plan 
terminations. 

(a)  Introduction — ( 1 )  Overview.  This 
paragraph  (a)  provides  rules  for 
determining  whether  the  timing  of  a 
plan  amendment  or  series  of 
amendments  has  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs.  For  purposes  of 
this  section,  a  plan  amendment 
includes,  for  example,  the  establishment 
or  termination  of  the  plan,  and  any 
change  in  the  benefits,  rights,  or 
features,  benefit  formulas,  or  allocation 
formulas  under  the  plan.  Paragraph  (b) 
of  this  section  sets  forth  additional 
requirements  that  must  be  satisfied  in 
the  case  of  a  plan  termination. 

(2)  Facts-and-circumstatices 
determination.  Whether  the  timing  of  a 
plan  amendment  or  series  of  plan 
amendments  has  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs  is  determined  at 
the  time  the  plan  amendment  first 


becomes  effective  for  purposes  of 
section  401(a),  based  on  all  of  the 
relevant  facts  and  circumstances.  These 
include,  for  example,  the  relative 
numbers  of  current  and  former  HCEs 
and  NHCEs  affected  by  the  plan 
amendment,  the  relative  length  of 
service  of  current  and  former  HCEs  and 
NHCEs,  the  length  of  time  the  plan  or 
plan  provision  being  amended  has  been 
in  effect,  and  the  turnover  of  employees 
prior  to  the  plan  amendment.  In 
addition,  the  relevant  facts  and 
circumstances  include  the  relative 
accrued  benefits  of  current  and  former 
HCEs  and  NHCEs  before  and  after  the 
plan  amendment  and  any  additional 
benefits  provided  to  current  and  former 
HCEs  and  NHCEs  under  other  plans 
(including  plans  of  other  employers,  if 
relevant).  In  the  case  of  a  plan 
amendment  that  provides  additional 
benefits  based  on  an  employee’s  service 
prior  to  the  amendment,  the  relevant 
facts  and  circumstances  also  include  the 
benefits  that  employees  and  former 
employees  who  do  not  benefit  under  the 
amendment  would  have  received  had 
the  plan,  as  amended,  been  in  effect 
throughout  the  period  on  which  the 
additional  benefits  are  based. 

(3)  Safe  harbor  for  certain  grants  of 
benefits  for  past  periods.  The  timing  of 
a  plan  amendment  that  credits  (or 
increases  benefits  attributable  to)  years 
of  service  for  a  period  in  the  past  is 
deemed  not  to  have  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs  if  the  period  for 
which  the  service  credit  (or  benefit 
increase)  is  granted  does  not  exceed  the 
five  years  immediately  preceding  the 
year  in  which  the  amendment  first 
becomes  effective,  the  service  credit  (or 
benefit  increase)  is  granted  on  a 
reasonably  uniform  basis  to  all 
employees,  benefits  attributable  to  the 
period  are  determined  by  applying  the 
current  plan  formula,  and  the  service 
credited  is  service  (including  pre¬ 
participation  or  imputed  service)  with 
the  employer  or  a  previous  employer 
that  may  be  taken  into  account  under 
§  1.401(a)(4)-ll(d)(3)  (without  regard  to 
§  1.401(a)(4)-ll(d)(3)(i)(B)).  However, 
this  safe  harbor  is  not  available  if  the 
plan  amendment  granting  the  service 
credit  (or  increasing  benefits)  is  part  of 
a  pattern  of  amendments  that  has  the 
effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HCEs. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (a): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  covered  both  HCEs  and  NHCEs  for  most 
of  its  existence.  The  employer  decides  to 
wind  up  its  business.  In  the  process  of 
ceasing  operations,  but  at  a  time  when  the 
plan  covers  only  HCEs,  Plan  A  is  amended 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations  46801 


to  increase  benefits  and  thereafter  is 
terminated.  The  timing  of  this  plan 
amendment  has  the  eH^ect  of  discriminating 
significantly  in  favor  of  HCEs. 

Example  2.  Plan  B  is  a  deHned  benefit  plan 
that  provides  a  social  security  supplement 
that  is  not  a  QSUPP.  After  substantially  all 
of  the  HCEs  of  the  employer  have  benefited 
from  the  supplement,  but  before  a  substantial 
number  of  NHCEs  have  become  eligible  for 
the  supplement.  Plan  B  is  amended  to  reduce 
significantly  the  amount  of  the  supplement 
The  timing  of  this  plan  amendment  has  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs. 

Example  3.  Plan  C  is  a  defined  benefit  plan 
that  contains  an  ancillary  life  insurance 
benefit  available  to  all  employees.  The  plan 
is  amended  to  eliminate  this  benefit  at  a  time 
when  life  insurance  payments  have  been 
made  only  to  beneficiaries  of  HCEs.  Because 
all  employees  received  the  benefit  of  life 
insurance  coverage  before  Plan  C  was 
amended,  the  timing  of  this  plan  amendment 
does  not  have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs  or  former 
HCEs. 

Example  4.  Plan  D  provides  for  a  benefit 
of  one  percent  of  average  annual 
compensation  per  year  of  service.  Ten  years 
after  Plan  D  is  adopted,  it  is  amended  to 
provide  a  benefit  of  two  percent  of  average 
annual  compensation  per  year  of  service, 
including  years  of  service  prior  to  the 
amendment.  The  amendment  is  effective 
only  for  employees  currently  employed  at  the 
time  of  the  amendment.  The  ratio  of  HCEs  to 
former  HCEs  is  significantly  higher  than  the 
ratio  of  NHCEs  to  former  NHCEs.  In  the 
absence  of  any  additional  factors,  the  timing 
of  this  plan  amendment  has  the  effect  of 
discriminating  significantly  in  favor  of  HC£s. 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  except  that,  in  addition,  the  years 
of  prior  service  are  equivalent  between  HCEs 
and  NHCEs  who  are  current  employees,  and 
the  group  of  current  employees  with  prior 
service  would  satisfy  the  nondiscriminatory 
classification  test  of  §  1.410(b)-4  in  the 
current  and  all  prior  plan  years  for  which 
past  service  credit  is  granted.  The  timing  of 
this  plan  amendment  does  not  have  the  effect 
of  discriminating  significantly  in  favor  of 
HCEs  or  former  HC&. 

Example  6.  Employer  V  maintains  Plan  E, 
an  accumulation  plan.  In  1994,  Employer  V 
amends  Plan  E  to  provide  that  the 
compensation  used  to  determine  an 
employee’s  benefit  for  all  preceding  plan 
years  shall  not  be  less  than  the  employee’s 
average  annual  compensation  as  of  the  close 
of  the  1994  plan  year.  The  years  of  service 
and  percentage  increases  in  compensation  for 
HCEs  are  reasonably  comparable  to  those  of 
NHCEs.  In  addition,  the  ratio  of  HCEs  to 
former  HCEs  is  reasonably  comparable  to  the 
ratio  of  NHCEs  to  former  NHCEs.  The  timing 
of  this  plan  amendment  does  not  have  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs  or  former  HC^. 

Example  7.  Employer  W  currently  has  six 
nonexcludable  employees,  two  of  whom,  HI 
and  H2,  are  HCEs,  and  the  remaining  four  of 
whom,  Nl  through  N4,  are  NHCEs.  The  ratio 
of  HCEs  to  former  HCEs  is  significantly 
higher  than  the  ratio  of  NHCEs  to  former 


NHCEs.  Employer  W  establishes  Plan  F,  a 
defined  benefit  plan  providing  a  benefit  of 
one  percent  of  average  annual  compensation 
per  year  of  service,  including  years  of  service 
prior  to  the  establishment  of  the  plan.  Hi  and 
H2  each  have  15  years  of  prior  service,  Nl 
has  nine  years  of  past  service,  N2  has  five 
years,  N3  has  three  years,  and  N4  has  one 
year.  The  timing  of  this  plan  establishment 
has  the  effect  of  discriminating  significantly 
in  favor  of  HCEs. 

Example  8.  Assume  the  same  fects  as  in 
Example  7,  except  that  Nl  through  N4  were 
hired  in  the  current  year,  and  Employer  W 
never  employed  any  NHCEs  prior  to  the 
current  year.  Thus,  no  NHCEs  would  have 
received  additional  benefits  had  Plan  F  been 
in  existence  during  the  preceding  15  years. 
The  timing  of  this  plan  establishment  does 
not  have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs  or  former 
HCEs. 

Example  9.  The  facts  are  the  same  as  in 
Example  7,  except  that  Plan  F  limits  the  grant 
of  past  service  credit  to  five  years,  and  the 
grant  of  past  service  otherwise  satisfies  the 
safe  harbor  in  paragraph  (a)(3)  of  this  section. 
The  timing  of  this  plan  establishment  is 
deemed  not  to  have  the  effect  of 
discriminating  significantly  in  favor  of  HCEs 
Or  former  HCEs. 

Example  10.  The  facts  are  the  same  as  in 
Example  9.  except  that,  five  years  after  the 
establishment  of  Plan  F,  Employer  W  amends 
the  plan  to  provide  a  benefit  equal  to  two 
percent  of  average  annual  compensation  per 
year  of  service,  taking  into  account  all  years 
of  service  since  the  establishment  of  the  plan. 
The  ratio  of  HCEs  to  former  HCEs  who 
tenninated  employment  during  the  five-year 
period  since  the  establishment  of  the  plan  is 
significantly  higher  than  the  ratio  of  NHCEs 
to  former  NHCEs  who  terminated 
employment  during  the  five-year  period 
since  the  establishment  of  the  plan.  Although 
the  amendment  described  in  this  example 
might  separately  satisfy  the  safe  harbor  in 
paragraph  (a)(3)  of  this  section,  the  safe 
harbor  is  not  available  with  respect  to  the 
amendment  because,  under  these  facts,  the 
amendment  is  part  of  a  pattern  of 
amendments  that  has  the  effect  of 
discriminating  significantly  in  favor  of  HCEs. 

Example  11.  Employer  Y  maintains  Plan  G, 
a  defined  benefit  plan,  covering  all  its 
employees.  In  1995,  Employer  Y  acquires 
Division  S  fiom  Employer  Z.  Some  of  the 
employees  of  Division  S  had  been  covered 
under  a  defined  benefit  plan  maintained  by 
Employer  Z.  Soon  after  the  acquisition. 
Employer  Y  amends  Plan  G  to  cover  all 
employees  of  Division  S  and  to  credit  those 
who  were  in  Division  S’s  defined  benefit 
plan  with  years  of  service  for  years  of 
employment  with  Employer  Z.  Because  the 
timing  of  the  plan  amem^ent  was 
determined  by  the  timing  of  the  transaction, 
the  timing  of  this  plan  amendment  does  not 
have  the  effect  of  discriminating  significantly 
in  favor  of  HCEs  or  former  HCEs.  Sw  also 
§  1.401(a)(4)-ll(d)(3)  for  other  rules 
regarding  the  crediting  of  pre-participation 
service. 

Example  12.  Plan  H  is  an  insurance 
contract  plan  within  the  meaning  of  section 
412(i).  For  all  plan  years  before  1999,  Plan  H 


purchases  insurance  contracts  from 
Insurance  Company ).  In  1999,  Plan  H  shifts 
future  purchases  of  insurance  contracts  to 
Insurance  Company  K.  The  shift  in  insurance 
companies  is  a  plan  amendment  subject  to 
this  paragraph  (a). 

(b)  Pre-termination  restrictions — (1) 
Required  provisions  in  defined  benefit 
plans.  A  defined  benefit  plan  has  the 
effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HC£s  unless  it 
incorporates  provisions  restricting 
benefits  and  distributions  as  described 
in  paragraph  (b)(2)  and  (3)  of  this 
section  at  the  time  the  plan  is 
established  or,  if  later,  as  of  the  first 
plan  year  to  which  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  apply  to  the  plan 
imder  §  1.401(a)(4}-13(a)  or  (b).  This 
paragraph  (h)  does  not  apply  if  the 
Commissioner  determines  that  such 
provisions  are  not  necessary  to  prevent 
the  prohibited  discrimination  that  may 
occur  in  the  event  of  an  early 
termination  of  the  plan.  The  restrictions 
in  this  paragraph  (b)  apply  to  a  plan 
within  the  meaning  of  §  1.410(b)-7(b) 
(i.e.,  a  section  414(1)  plan).  Any  plan 
containing  a  provision  described  in  this 
paragraph  (b)  satisfies  section  411(d)(2) 
and  does  not  fail  to  satisfy  section 
411(a)  or  (d)(3)  merely  because  of  the 
provision. 

(2)  Restriction  of  benefits  upon  plan 
termination.  A  plan  must  provide  that, 
in  the  event  of  plan  termination,  the 
benefit  of  any  HCIE  (and  any  former 
HCE)  is  limited  to  a  benefit  that  is 
nondiscriminatory  under  section 
401(a)(4). 

(3)  Restrictions  on  distributions — (i) 
General  rule.  A  plan  must  provide  that, 
in  any  year,  the  payment  of  benefits  to 
or  on  behalf  of  a  restricted  employee 
shall  not  exceed  an  amount  e^^ual  to  the 
payments  that  would  be  made  to  or  on 
behalf  of  the  restricted  employee  in  that 
year  under — 

(A)  A  straight  life  annuity  that  is  the 
actuarial  equivalent  of  the  accrued 
benefit  and  other  benefits  to  which  the 
restricted  employee  is  entitled  under  the 
plan  (other  than  a  social  seciirity 
suimlement);  and 

(B)  A  social  security  supplement,  if 
any,  that  the  restricted  employee  is 
entitled  to  receive. 

(ii)  Restricted  employee  defined.  For 
purposes  of  this  paragraph  (b),  the  term 
restricted  employee  generally  means 
any  HCE  or  former  HCE.  However,  an 
HCE  or  former  HCE  need  not  be  treated 
as  a  restricted  employee  in  the  current 
year  if  the  HCE  or  former  HCE  is  not  one 
of  the  25  (or  a  larger  number  chosen  by 
the  employer)  nonexcludable  employees 
and  former  employees  of  the  employer 
with  the  largest  amount  of 
compensation  in  the  current  or  any 
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prior  year.  Plan  provisions  defining  or 
altering  this  group  can  be  amended  at 
any  time  without  violating  section 
411(d)(6). 

(iii)  Benefit  defined.  For  purposes  of 
this  paragraph  (b),  the  term  benefit 
includes,  among  other  benefits,  loans  in 
excess  of  the  amounts  set  forth  in 
section  72(p)(2)(A),  any  periodic 
income,  any  withdrawal  values  payable 
to  a  living  employee  or  former 
employee,  and  any  death  benefits  not 
provided  for  by  insurance  on  the 
employee’s  or  former  employee’s  life. 

(iv)  Nonapplicability  in  certain  cases. 
The  restrictions  in  this  paragraph  (b)(3) 
do  not  apply,  however,  if  any  one  of  the 
following  requirements  is  satisfied: 

(A)  After  taking  into  account  payment 
to  or  on  behalf  of  the  restricted 
employee  of  all  benefits  payable  to  or  on 
behalf  of  that  restricted  employee  under 
the  plan,  the  value  of  plan  assets  must 
equal  or  exceed  110  percent  of  the  value 
of  current  liabilities,  as  defined  in 
section  412(1)(7). 

(B)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  be  less  than  one  percent 
of  the  value  of  current  liabilities  before 
distribution. 

(C)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  not  exceed  the  amount 
described  in  section  411(a)(ll)(A) 
(restrictions  on  certain  mandatory 
distributions). 

(v)  Determination  of  current 
liabilities.  For  purposes  of  this 
paragraph  (b),  any  reasonable  and 
consistent  method  may  be  used  for 
determining  the  value  of  current 
liabilities  and  the  value  of  plan  assets. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans.  A 
money  purchase  pension  plan  that  has 
an  accumulated  fimding  deficiency, 
within  the  meaning  of  section  412(a),  or 
an  unamortized  funding  waiver,  within 
the  meaning  of  section  412(d),  must 
comply  in  operation  with  the 
restrictions  on  benefits  and  distributions 
as  described  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  Such  a  plan  does 
not  fail  to  satisfy  section  411(d)(6) 
merely  because  of  restrictions  imposed 
by  the  requirements  of  this  paragraph 
(b)(4). 

§  1 .401  (a)(4)-6  Contributory  defined 
bertefit  piws. 

(a)  Introduction.  This  section  provides 
rules  necessary  for  determining  whether 
a  contributory  DB  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2).  Paragraph  (b)  of 
this  section  provides  rules  for 
determining  the  amount  of  benefits 
derived  from  employer  contributions 


(employer-provided  benefits)  under  a 
contributory  DB  plan  for  purposes  of 
determining  whether  the  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  with  respect  to 
such  amounts.  Paragraph  (c)  of  this 
section  provides  the  exclusive  rules  for 
determining  whether  a  contributory  DB 
plan  satisfies  §  1.401(a)(4)-l(b)(2)  with 
respect  to  the  amount  of  benefits 
derived  from  employee  contributions 
not  allocated  to  separate  accounts 
(employee-provided  benefits).  See 
§  1.401(a)(4)-l(b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  employee 
contributions  allocated  to  separate 
accounts  imder  a  section  401(m)  plan. 

(b)  Determination  of  employer- 
provided  benefit — (1)  General  rule.  An 
employee’s  employer-provided  benefit 
under  a  contributory  DB  plan  for 
purposes  of  section  401(a)(4)  equals  the 
difference  between  the  employee’s  total 
benefit  and  the  employee’s  employee- 
provided  benefit  under  the  plan.  The 
rules  of  section  411(c)  generally  must  be 
used  to  determine  the  employee’s 
employer-provided  benefit  for  this 
purpose.  However,  paragraphs  (b)(2) 
through  (b)(6)  of  this  section  provide 
alternative  methods  for  determining  the 
empWee’s  employer-provided  benefit. 

(2)  Composition-of-workforce 
method — (i)  General  rule.  A 
contributory  DB  plan  that  satisfies 
paragraph  (b)(2)(ii)  (A)  and  (B)  of  this 
section  may  determine  employees’ 
employer-provided  benefit  rates  under 
the  rules  of  paragraph  (b)(2)(iii)  of  this 
section. 

(ii)  Eligibility  requirements — (A) 
Uniform  rate  of  employee  contributions. 
A  contributory  DB  plan  satisfies  this 
paragraph  (b)(2)(ii)(A)  if  all  employees 
make  employee  contributions  at  the 
same  rate,  expressed  as  a  percentage  of 
plan  year  compensation  (^e  employee 
contribution  rate).  A  plan  does  not  fail 
to  satisfy  this  paragraph  (b)(2)(ii)(A) 
merely  because  it  eliminates  employee 
contributions  for  all  employees  with 
plan  year  compensation  below  a 
specified  contribution  breakpoint  that  is 
either  a  stated  dollar  amoimt  or  a  stated 
percentage  of  covered  compensation 
(within  the  meaning  of  §  1.401(1)- 
1(c)(7));  or  merely  b^use  all 
employees  make  employee 
contributions  at  the  same  rate 
(expressed  as  a  percentage  of  plan  year 
compensation)  with  respect  to  plan  year 
compensation  up  to  the  contribution 
breakpoint  (base  employee  contribution 
rate)  and  at  a  higher  rate  (expressed  as 
a  percentage  of  plan  year  compensation) 
that  is  the  same  for  all  employees  with 
respect  to  plan  year  compensation  above 
the  contribution  breakpoint  (excess 
employee  contribution  rate).  A  plan 
described  in  paragraph  (c)(4)(i)  of  this 


section  that  satisfies  paragraph  (c)(4)(iii) 
of  this  section  is  deemed  to  satisfy  this 
paragraph. 

(B)  Demographic  requirements — (1)  In 
general.  A  contributory  DB  plan  satisfies 
this  paragraph  (b)(2)(ii)(B)  if  it  satisfies 
either  of  the  demographic  tests  in 
paragraph  (b)(2)(ii)(B)  (2)  or  (3)  of  this 
section. 

(2)  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  40  percent 
of  the  NHCEs  in  the  plan  have  attained 
ages  at  least  equal  to  the  plan’s  target 
age,  and  more  than  20  percent  of  the 
NHCEs  in  the  plan  have  attained  ages  at 
least  equal  to  the  average  attained  age  of 
the  HCEs  in  the  plan.  For  this  purpose, 

a  plan’s  target  age  is  the  lower  of  age  50 
or  the  average  attained  age  of  the  HCEs 
in  the  plan  minus  X  years,  where  X 
equals  20  minus  the  product  of  five 
times  the  employee  contribution  rate 
under  the  plan.  In  no  case,  however, 
may  X  years  be  fewer  than  zero  (0) 
years.  Thus,  for  example,  if  the  average 
attained  age  of  the  HCEs  in  the  plan  is 
53  and  the  employee  contribution  rate  is 
two  percent  of  plan  year  compensation, 
the  plan’s  target  age  is  43  years  (i.e.,  53 

-  (20  -  (5  X  2))). 

(3)  Ratio  test.  This  test  is  satisfied 
only  if  the  percentage  of  all  nonhighly 
compensated  nonexcludable  employees, 
who  are  in  the  plan  and  who  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs  in  the 
plan,  is  at  least  70  percent  of  the 
percentage  of  all  highly  compensated 
nonexcludable  employees,  who  are  in 
the  plan  and  who  have  attained  ages  at 
least  equal  to  the  average  attained  age  of 
the  HCEs  in  the  plan.  Attained  ages 
must  be  determined  as  of  the  beginning 
of  the  plan  year.  In  lieu  of  determining 
the  actual  distribution  of  the  attained 
ages  of  the  HCEs,  an  employer  may 
assume  that  50  percent  of  all  HCEs  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs. 

(iii)  Determination  of  employer- 
provided  benefit — (A)  Safe  harbor  plans 
other  than  section  401(1)  plans.  For 
purposes  of  applying  the  exception  to 
the  safe  harbor  in  §  1.401(a)(4)- 
3(b)(6)(viii)  with  respect  to  employer- 
provided  benefits  under  a  plan  other 
than  a  section  401(1)  plan,  the 
employee’s  entire  accrued  benefit  is 
treated  as  employer-provided. 

(B)  Section  401(1)  plans— (1)  General 
rule.  For  purposes  of  applying  the 
exception  to  the  safe  harbor  in 
§  1.401(a)(4)-3(b)(6)(viii)  with  respect  to 
employer-provided  l^nefits  under  a 
section  401(1)  plan,  an  employee’s  base 
benefit  percentage  and  excess  benefit 
percentage  are  reduced,  or  an 
employee’s  gross  benefit  percentage  is 
reduc^,  by  subtracting  the  product  of 
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the  employee  contribution  rate  and  the 
factor  determined  under  paragraph 
(b)(2)(iv)  of  this  section  from  the 
respective  percentages  for  the  plan  year. 
For  this  purpose,  the  employee 
contribution  rate  is  the  bdghest  rate  of 
employee  contributions  applicable  to 
any  potential  level  of  plan  year 
compensation  for  that  plan  year  under 
the  plan. 

(i)  Excess  plans  with  varying 
contribution  rates.  In  the  case  of  a 
defined  benefit  excess  plan  described  in 
the  second  sentence  of  paragraph 
(b)(2)(ii)(A)  of  this  section,  solely  for 
purposes  of  reducing  an  employee’s 
base  benefit  percentage  as  required 
under  paragraph  (b)(2)(iii)(B)(l)  of  this 
section,  it  may  be  assumed  that  the 
employee’s  employee  contribution  rate 
equals  the  weighted  average  of  the  base 
employee  contribution  rate  and  the 
excess  employee  contribution  rate.  In 
determining  Uiis  weighted  average,  the 
weight  of  the  base  employee 
contribution  rate  is  equal  to  a  fraction, 
the  numerator  of  which  is  the  lesser  of 
the  integration  level  and  the 
contribution  breakpoint  and  the 
denominator  of  which  is  the  integration 
level.  The  weight  of  the  excess 
employee  contribution  rate  is  equal  to 
the  difference  between  one  and  the 
weight  Of  the  base  employee 
contribution  rate. 

(3)  Offset  plans  with  varying 
contribution  rates.  In  the  case  of  an 
offset  plan  described  in  the  second 
sentence  of  paragraph  (b)(2)(ii){A)  of 
this  section,  an  equivalent  adjustment  to 
the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  secti  on  may  be 
made  to  the  offset  percentage. 

(C)  Employer-provided  benefits  under 
the  general  test.  For  purposes  of 
applying  the  general  test  of 

§  1.401(a)(4)-3(c)  with  respect  to 
employer-provided  benefits,  an 
employee’s  normal  and  most  valuable 
accrual  rates  otherwise  determined 
under  §  1.401(a)(4)-3(d)  (without 
applying  any  of  the  options  under 
§  1.401{a)(4j-3{d)(3)  other  than  the 
fresh-start  alternative  of  §  1.401(a)(4)- 
3(d)(3)(iii))  are  each  reduced  by 
subtracting  the  product  of  the 
employee’s  contributions  (expressed  as 
a  percentage  of  plan  year  compensation) 
and  the  factor  determined  xmder 
paragraph  (b)(2)(iv)  of  this  section  finm 
the  respective  accrual  rates.  A  plan  may 
then  apply  the  optional  rules  in 
§  1.401(a)(4)-3(d)(3)  (i)  and  (ii)  to  this 
resulting  accrual  rate. 

(D)  Additional  limitation.  A  plan  may 
not  use  the  composition-of-workforce 
method  provided  in  this  paragraph 
(b)(2)  to  determine  an  employee’s  base 
benefit  percentage,  excess  benefit 


percentage,  gross  benefit  percentage, 
offset  percentage,  or  accrual  rates  imless 
employee  contributions  have  been  made 
at  the  same  rate  (or  rates)  throughout  the 
period  after  the  fiesh-start  date  or 
throughout  the  measurement  period 
used  to  determine  accrual  rates. 

(iv)  Determination  of  plan  factor.  The 
factor  for  a  plan  is  determined  under  the 
following  table  based  on  the  average 
entry  age  of  the  employees  in  the  plan 
and  on  whether  the  plan  determines 
benefits  based  on  average  compensation. 
For  this  piupose,  average  entry  age 
equals  the  average  attained  age  of  all 
employees  in  the  plan,  minus  the 
average  years  of  participation  of  all 
employees  in  the  plan.  A  plan  is  treated 
as  determining  benefits  based  on 
average  compensation  if  it  determines 
benefits  based  on  compensation 
averaged  over  a  specified  period  not 
exceeding  five  consecutive  yeairs  (or  the 
employee’s  entire  period  of  employment 
with  the  employer,  if  shorter). 


Table  of  Factors 


Average  entry 
age 

Factors 

Average 
compensa¬ 
tion  benefit 
formula 

Other  for¬ 
mulas 

Less  than  30  .... 

0.5 

0.75 

30  to  40 . 

0.4 

0.6 

Over  40  . 

0.2 

0.3 

(v)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(b)(2): 

Example  1.  Plan  A  is  a  contributory  DB 
plan  that  is  a  defined  benefit  excess  plan 
providing  a  benefit  equal  to  2.0  percent  of 
employees’  average  annual  compensation  at 
or  below  covered  compensation,  plus  2.5 
percent  of  average  annual  compensation 
above  covered  compensation,  times  years  of 
service  up  to  35.  Under  the  plan,  average 
annual  compensation  is  determined  using  a 
five-consecutive-year  period  for  purposes  of 
§  1.401(a)(4)-3(e)(2).  The  plan  requires 
employee  Contributions  at  a  rate  of  four 
percent  of  plan  year  compensation  for  all 
employees.  Assume  that  the  plan  satisfies  the 
demographic  requirements  of  paragraph 
(b)(2)(ii}(B)  of  this  section.  Under  diese  facts, 
the  plan  satisfies  the  eligibility  requirements 
of  paragraph  (b)(2)(ii)  of  this  section. 

Assume,  further,  that  the  average  attained  age 
for  all  employees  in  the  plan  is  55,  end  that 
the  average  years  of  participation  of  all 
employees  in  the  plan  is  10.  The  average 
ent^  age  for  the  plan  is  therefore  45,  and, 
accordingly,  the  appropriate  factor  under  the 
table  is  0.2.  Thus,  in  applying  the  safe  harbor 
requirements  of  §  1.401(a)(4)-3(b)  to  this  plan 
for  the  plan  year  (including  the  requirements 
of  §  1.401(l)-3),  the  employee’s  base  benefit 
percentage  and  excess  benefit  percentage  are 
each  reduced  by  0.8  percent  (4  percent  x  0.2) 


and  equal  1.2  percent  and  1.7  percent, 
respectively. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  the  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  breakpoint  The  employer  elects 
to  apply  the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section  to  determine 
the  reduction  in  the  base  benefit  percentage. 
Because  the  contribution  breakpoint  is  equal 
to  the  integration  level,  the  weight  of  the 
employee  contribution  rate  below  the 
contribution  breakpoint  is  100  percent,  and 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  zero. 
Thus,  the  weighted  average  of  employee 
contribution  rates  is  two  percent.  Under  the 
alternative  method  in  paragraph 
(b)(2)(iii](B](2)  of  this  section,  the  reduction 
in  the  employee’s  base  benefit  percentage  is 
0.4.  In  applying  the  safe  harbor  requirements 
of  §  1.401(a)(4)-3(b)  to  this  plan  (including 
the  requirements  of  §  1.401(i)-3),  the 
employee’s  base  benefit  percentage  is  1.6 
percent,  and  the  employee’s  excess  benefit 
percentage  is  1.7. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  50  percent  of  the  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  breakpoint.  Because  the 
contribution  breakpoint  is  equal  to  50 
percent  of  the  integration  level,  the  weight  of 
the  employee  contribution  rate  below  the 
contribution  breakpoint  is  50  percent,  and 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  50 
percent.  Thus,  the  weighted  average  of 
employee  contribution  rates  is  three  percent 
Under  the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section,  the  reduction 
in  the  employee’s  base  benefit  percentage  is 
0.6.  In  applying  the  safe  harbor  requirements 
of  §  1.401(a)(4]-3(b)  to  this  plan  (including 
the  requirements  of  §  1.401(l)-3),  the 
employee’s  base  benefit  percentage  is  1.4 
percent,  and  the  employee’s  excess  benefit 
percentage  is  1.7. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  is  tested 
using  the  general  test  in  §  1.401(a)(4)-3(c). 
Assume  ^ployee  M  benefits  under  Plan  A 
and  has  a  normal  accrual  rate  for  the  plan 
year  (calculated  with  respect  to  Employee 
M’s  total  accrued  benefit)  of  2.2  percent  of 
average  annual  compensation.  In  applying 
the  general  test  in  §  1.40i(a)(4)-3(c)  with 
respect  to  employer-provided  benefits,  this 
rate  is  reduced  by  0.8  to  yield  a  normal 
accrual  rate  of  1.4  percent.  This  rate  may 
then  be  adjusted  using  either  of  the  optional 
rules  in  §  1.401(a)(4)-3(d)(3)(i)  or  (ii). 

(3)  Minimum-benefit  method — (i) 
Application  of  uniform  factors.  A 
contributory  DB  plem  that  satisfies  the 
uniform  rate  requirement  of  paragraph 
(b)(2)(ii)(A)  of  this  section  and  the 
minimum  benefit  requirement  of 
paragraph  (b)(3)(ii)  of  this  section  may 
apply  the  adjustments  provided  in 
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paragraph  (b)(2)(iii)  of  this  section  as  if 
the  average  entry  age  of  employees  in 
the  plan  were  within  the  range  of  30  to 
40,  without  regard  to  the  actual 
demographics  of  the  employees  in  the 
plan. 

(ii)  Minimum  benefit  requirement. 

This  requirement  is  satisfied  if  the  plan 
provides  that,  in  plan  years  beginning 
on  or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4)- 
13(a)  and  (b),  each  employee  will  accrue 
a  benefit  that  equals  or  exceeds  the  sum 
of — 

(A)  The  accrued  benefit  derived  from 
employee  contributions  made  for  plan 
years  beginning  on  or  after  the  effective 
date  of  these  regulations,  determined  in 
accordance  with  section  411(c):  and 

(B)  Fifty  percent  of  the  total  benefit 
accrued  in  plan  years  beginning  on  or 
after  the  effective  date  of  these 
regulations,  as  determined  under  the 
plan  benefit  formula  without  regard  to 
that  portion  of  the  formula  designed  to 
satisfy  the  minimum  benefit 
reouirement  of  this  paragraph  (b)(3)(ii). 

(iii)  Example.  The  following  example 
illustrates  the  minimum-benefit  method 
of  this  paragraph  (b)(3): 

Example.  Plan  A  is  contributory  DB  plan. 
For  the  plan  year  beginning  in  1994, 
Employee  M  participates  in  Plan  A  and 
accrues  a  benefit  under  the  terms  of  the  plan 
(without  regard  to  the  minimum  benefit 
requirement  of  paragraph  (b)(3)(ii)  of  this 
section)  of  $3,000.  The  portion  of  Employee 
M’s  benefit  accrual  for  tne  plan  year 
beginning  in  1994  derived  fiom  employee 
contributions  is  $2,000,  determined  by 
applying  the  rules  of  section  411(c)  to  such 
contributions.  The  requirement  of  paragraph 
(b)(3)(ii)  of  this  section  is  not  satisfied  for  the 
plan  year  beginning  in  1994  unless  the  plan 
provides  that  Employee  M’s  benefit  accrual 
for  the  plan  year  beginning  in  1994  is  equal 
to  $3,500  ($2,000  (50  percent  x  $3,000)). 

(4)  Grandfather  rule  for  plans  in 
existence  on  May  14, 1990.  A 
contributory  DB  plan  that  satisfies 
paragraph  (c)(4)  of  this  section  may 
determine  an  employee’s  employer- 
provided  benefit  by  subtracting  fitim  the 
employee’s  total  benefit  the  employee- 
provided  benefits  determined  using  any 
reasonable  method  set  forth  in  the  plan, 
provided  that  it  is  the  same  method 
used  in  determining  whether  the  plan 
satisfies  paragraph  (c)(4)(ii)(D)  of  this 
section. 

(5)  Government-plan  method.  A 
contributory  DB  plan  that  is  established 
and  maintained  for  its  employees  by  the 
government  of  any  state  or  political 
subdivision  or  by  any  agency  or 
instrumentality  thereof  may  treat  an 
employee’s  total  benefit  as  entirely 
empl(wer-provided. 

(6)  Cessation  of  employee 
contributions.  If  a  contributory  DB  plan 


provides  that  no  employee  contributions 
may  be  made  to  the  plan  after  the  last 
day  of  the  first  plan  year  beginning  on 
or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4)- 
13  (a)  and  (b),  the  plan  may  treat  an 
employee’s  total  benefit  as  entirely 
employer-provided. 

(c)  Rules  applicable  in  determining 
whether  employee-provided  benefits  are 
nondiscriminatory  in  amount — (1)  In 
general.  A  contributory  DB  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  with  respect  to  the 
amount  of  employee-provided  benefits 
for  a  plan  year  only  if  the  plan  satisfies 
the  requirements  of  paragraph  (c)(2), 
(c)(3),  or  (c)(4)  of  this  section  for  the 
plan  year.  'This  requirement  applies 
regardless  of  the  method  used  to 
determine  the  amount  of  employer- 
provided  benefits  under  paragraph  (b)  of 
this  section. 

(2)  Same  rate  of  contributions.  This 
requirement  is  satisfied  for  a  plan  year 
if  the  employee  contribution  rate 
(within  the  meaning  of  paragraph 
(b)(2)(ii)(A)  of  this  section)  is  the  same 
for  all  employees  for  the  planjrear. 

(3)  Total-benefits  method.  Tnis 
requirement  is  satisfied  for  a  plan  year 
if— 

(i)  The  total  benefits  (i.e.,  the  sum  of 
employer-provided  and  employee- 
provided  benefits)  under  the  plan  would 
satisfy  §  1.401(a)(4)-3  if  all  benefits 
were  treated  as  employer-provided 
benefits;  and 

(ii)  The  plan’s  contribution 
requirements  satisfy  paragraph 
(b)(2)(ii)(A)  of  this  section. 

(4)  Grandfather  rules  for  plans  in 
existence  on  May  14, 1990-^i)  In 
general.  This  requirement  is  satisfied  for 
a  plan  year  if  the  plan  contained 
provisions  as  of  May  14, 1990,  that  meet 
the  requirements  of  paragraph  (c)(4)(ii) 
or  (c)(4)(iii)  of  this  section. 

(ii)  Graded  contribution  rates.  The 
plan’s  provisions  meet  the  requirements 
of  this  paragraph  (c)(4)(ii)  if  all  the 
following  requirements  are  met: 

(A)  The  provisions  require  employee 
contributions  at  a  greater  rate  (expressed 
as  a  percentage  of  compensation)  at 
higher  levels  of  compensation  than  at 
lower  levels  of  compensation. 

(B)  The  required  rate  of  employee 
contributions  is  not  increased  after  May 
14, 1990,  although  the  level  of 
compensation  at  which  employee 
contributions  are  required  may  be 
increased  or  decreased. 

(C)  All  employees  are  permitted  to 
make  employee  contributions  under  the 
plan  at  a  imiform  rate  with  respect  to  all 
compensation,  beginning  no  later  than 
the  last  day  of  the  first  plan  year  to 
which  these  regulations  apply,  as  set 
forth  in  §  1.401(a)(4)-13  (a)  and  (b). 


(D)  The  benefits  provided  on  account 
of  employee  contributions  at  lower 
levels  of  compensation  are  comparable 
to  those  provided  on  account  of 
employee  contributions  at  higher  levels 
of  compensation. 

(iii)  Prior  year  compensation.  The 
plan’s  provisions  meet  the  requirements 
of  this  paragraph  (c)(4)(iii)  if  they  are 
part  of  a  plan  maintained  by  more  than 
one  employer  that  requires  employee 
contributions  and  the  rate  of  required 
employee  contributions,  expressed  as  a 
percentage  of  compensation  for  the  last 
calendar  year  ending  before  the 
beginning  of  the  plan  year,  is  the  same 
for  all  employees. 

§  1 .401  (a)(4)-7  Imputation  of  permitted 
disparity. 

(a)  Introduction.  In  determining 
whether  a  plan  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
contributions  or  benefits,  section 
401(a)(5)(C)  allows  the  disparities 
permitted  under  section  401(1)  to  be 
taken  into  account.  For  purposes  of 
satisfying  the  safe  harbors  of 
§§1.401(a)(4)-2(b)(2)  and  1.401(a)(4)- 
3(b),  permitted  disparity  may  be  taken 
into  account  only  by  satisfying  section 
401(1)  in  form  in  accordance  with 

§  1.401(l)-2  or  l,401(l)-3,  respectively. 
For  purposes  of  the  general  tests  of 
§§  1.401(a)(4)-2(c)  and  1.401(a)(4)-3(c), 
permitted  disparity  may  be  taken  into 
account  only  in  accordance  with  the 
rules  of  this  section.  In  general,  this 
section  allows  permitted  disparity  to  be 
arithmetically  imputed  with  respect  to 
employer-provided  contributions  or 
benefits  by  determining  an  adjusted 
allocation  or  accrual  rate  that 
appropriately  accoimts  for  the  permitted 
disparity  with  respect  to  each  employee. 
Paragraph  (b)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
contributions  by  adjusting  each 
employee’s  unadjusted  allocation  rate. 
Paragraph  (c)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
benefits  by  adjusting  each  employee’s 
xmadjusted  accrual  rate.  Paragraph  (d)  of 
this  section  provides  rules  of  general 
apnlication. 

(b)  Adjusting  allocation  rates — (1)  In 
general.  The  rules  in  this  paragraph  (b) 
produce  an  adjusted  allocation  rate  for 
each  employee  by  determining  the 
excess  contribution  percentage  under 
the  hypothetical  formula  that  would 
yield  the  allocation  actually  received  by 
the  employee,  if  the  plan  took  into 
account  the  full  disparity  permitted 
under  section  401(1)(2)  and  used  the 
taxable  wage  base  as  the  integration 
level.  This  adjusted  allocation  rate  is 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations  46805 


used  to  determine  whether  the  amount 
of  contributions  under  the  plan  satisfies 
the  general  test  of  §  1.401(a](4)-2(c)  and 
to  apply  the  average  benefit  percentage 
test  on  the  basis  of  contributions  under 
§  1.410(b)-5(d).  Paragraphs  (b)(2)  and 
(b)(3)  of  this  section  apply  to  employees 
whose  plan  year  compensation  does  not 
exceed  and  does  exce^,  respectively, 
the  taxable  wage  base,  and  paragraph 
(b)(4)  of  this  section  provides 
definitions. 


C  Rate  » 


(2)  Employees  whose  plan  year 
compensation  does  not  exce^  taxable 
wage  base.  If  an  employee’s  plan  year 
compensation  does  not  exceed  the 
taxable  wage  base,  the  employee’s 
adjusted  allocation  rate  is  the  lesser  of 
the  A  rate  and  the  B  rate  determined 
under  the  formulas  below,  where  the 
permitted  disparity  rate  and  the 
unadjusted  allocation  rate  are 
determined  under  paragraph  (b)(4)  (ii) 
and  (iv)  of  this  section,  respectively. 

A  Rate=2xunadjusted  allocation  rate 


B  Rate=:unadjusted  allocation 
rate+permitted  disparity  rate 

(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base.  If  an  employee’s  plan  year 
compensation  exceeds  the  taxable  wage 
base,  the  employee’s  adjusted  allocation 
rate  is  the  lesser  of  the  C  rate  and  the 
D  rate  determined  under  the  formulas 
below,  where  allocations  and  the 
permitted  disparity  rate  are  determined 
under  paragraph  (b)(4)  (i)  and  (ii)  of  this 
section,  respectively. 


allocations 

plan  year  compensation  -  ^  taxable  wage  base 


^  r»  allocations  +  (permitted  disparity  rate  x  taxable  wage  base) 

U  ixHtc  “ 

plan  year  compensation 


(4)  Definitions.  In  applying  this 
paragraph  (b),  the  following  definitions 
govern — 

(i)  Allocations.  Allocations  means  the 
amount  determined  by  multiplying  the 
employee’s  plan  year  compensation  by 
the  employee’s  unadjusted  allocation 
rate. 

(ii)  Permitted  disparity  rate — (A) 
General  rule.  Permitted  disparity  rate 
means  the  rate  in  effect  as  of  the 
beginning  of  the  plan  year  under  section 
401(l)(2)(A)(ii)  (e.g.,  5.7  percent  for  plan 
years  beginning  in  1990). 

(B)  Cumulative  permitted  disparity 
limit.  Notwithstanding  paragraph 
(b)(4)(ii)(A)  of  this  section,  Ae 
permitted  disparity  rate  is  zero  for  an 
employee  who  has  benefited  imder  a 
defined  benefit  plan  taken  into  account 
under  §  1.401(l)-5(a)(3)  for  a  plan  year 
that  begins  on  or  after  one  year  from  the 
first  day  of  the  first  plan  year  to  which 
these  regulations  apply,  as  set  forth  in 
§  1.401(a)(4}-13  (a)  and  (b),  if  imputing 
permitted  disparity  would  result  in  a 
cumulative  disparity  fraction  for  the 
employee,  as  defined  in  §  1.401(1)- 
5(c)(2),  that  exceeds  35.  See  §  1.401(1)- 
5(c)(1)  for  special  rules  for  determining 
whether  an  employee  has  benefited 
under  a  defined  benefit  plan  for  this 
purpose. 

(iii)  Taxable  wage  base.  Taxable  wage 
base  means  the  taxable  wage  base,  as 
defined  in  §  1.401(l)-l(c)(32),  in  efiect 
as  of  the  beginning  of  the  plan  year. 

(iv)  Unadjusted  allocation  rate. 
Unadjusted  allocation  rate  means  the 
employee’s  allocation  rate  determined 
vmder  §  1.401(a)(4)-2(c)(2)(i)  for  the 
plan  year  (expressed  as  a  percentage  of 
plan  year  compensation),  without 


imputing  permitted  disparity  under  this 
section. 

(5)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph 
(b): 

Example,  (a)  Employees  M  and  N 
participate  in  a  defined  contribution  plan 
maintained  by  Employer  X.  Employee  M  has 
plan  year  compensation  of  $30,000  in  the 
1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  five  percent.  Employee  N 
has  plan  year  compensation  of  $100,000  in 
the  1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  eight  percent.  The  taxable 
wage  base  in  1990  is  $51,300. 

(b)  Because  Employee  M’s  plan  year 
compensation  does  not  exceed  the  taxable 
wage  base.  Employee  M’s  A  rate  is  10  percent 
(2x5  percent),  and  Employee  M’s  B  rate  is 
10.7  percent  (5  percent+5.7  percent).  Thus, 
Employee  M’s  adjusted  allocation  rate  is  10 
percent,  the  lesser  of  the  A  rate  and  the  B 
rate. 

(c)  Employee  N’s  allocations  are  $8,000  (8 
percentx$l6o,000).  Because  Employee  N’s 
plan  year  compensation  exceeds  the  taxable 
wage  base.  Employee  N’s  C  rate  is  10.76 
percent  ($8,000  divided  by 

($100,000 -(’Ax$51,300))),  and  Employee  N’s 
D  rate  is  10.92  percent  (($8,000+  (5.7 
percentx$51,300))  divided  by  $100,000). 
Thus,  Employee  N’s  adjusted  allocation  rate 
is  10.76  percent,  the  lesser  of  the  C  rate  and 
the  D  rate. 

(c)  Adjusting  accrual  rates — (1)  In 
general.  The  rules  in  this  paragraph  (c) 
produce  an  adjusted  accrual  rate  for 
each  employee  by  determining  the 
excess  benefit  percentage  under  the 
h)rpothetical  plan  formula  that  would 
yield  the  employer-provided  accrual 
actually  received  by  the  employee,  if  the 
plan  took  into  account  the  ^11 
permitted  disparity  under  section 
401(1)(3)(A)  in  each  of  the  first  35  years 


of  an  employee’s  testing  service  under 
the  plan  and  used  the  employee’s 
covered  compensation  as  the  integration 
level.  This  adjusted  accrual  rate  is  used 
to  determine  whether  the  amount  of 
employer-provided  benefits  under  the 
plan  satisfies  the  alternative  safe  harbor 
for  flat  benefit  plans  under 
§  1.401(a)(4)-3(b)(4)(i)(C)(3)  or  the 
general  test  of  §  1.401(a)(4)-3(c),  and  to 
apply  the  average  benefit  percentage  test 
on  the  basis  of  benefits  under 
§  1.410(b)-5.  Paragraphs  (c)(2)  and  (c)(3) 
of  this  section  apply  to  employees 
whose  average  annual  compensation 
does  not  exceed  and  does  exceed, 
respectively,  covered  compensation, 
and  paragraph  (c)(4)  of  this  section 
provides  definitions.  Paragraph  (c)(5)  of 
this  section  provides  a  special  rule  for 
employees  with  negative  unadjusted 
accrual  rates. 

(2)  Employees  whose  average  annual 
compensation  does  not  exceed  covered 
compensation.  If  an  employee’s  average 
annual  compensation  does  not  exceed 
the  employee’s  covered  compensation, 
the  employee’s  adjusted  accrual  rate  is 
the  lesser  of  the  A  rate  and  the  B  rate 
determined  under  the  formulas  below, 
where  the  permitted  disparity  factor  and 
the  unadjusted  accrual  rate  are 
determined  imder  paragraph  (c)(4)(iii) 
and  (v)  of  this  section,  respectively. 

A  Rate=2xunadjusted  accrual  rate 
B  Rate=unadjusted  accrual 

rate+permitted  disparity  factor 

(3)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation.  If  an  employee’s  average 
annual  compensation  exceeds  the 
employee’s  covered  compensation,  the 
employee’s  adjusted  accrual  rate  is  the 
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lesser  of  the  C  rate  and  D  rate  and  the  permitted  disparity  factor  are 

determined  under  the  formulas  below,  determined  under  paragraph  (c)(4)(ii) 
where  the  employer-provided  accrual  and  (iii)  of  this  section,  respectively. 


C  Rate  = 


employer-provided  accrual 


average  annual  compensation  -  ^  covered  compensation 


L)  iiate  = 


employer-provided  accrual 


(permitted  disparity  factor  x  covered  compensation) 
average  annual  compensation 


(4)  Definitions.  For  purposes  of  this 
paragraph  (c),  the  following  definitions 
apply. 

0)  Covered  compensation.  Covered 
compensation  means  covered 
compensation  as  defined  in  §  1.401(1)- 
1(c)(7).  Notwithstanding  §  1.401(1)- 
l(c)(7)(iii),  an  employee’s  covered 
compensation  must  be  automatically 
adjusted  each  plan  year  for  purposes  of 
applying  this  paragraph  (c). 

(ii)  Employer-provided  accrual. 
Employer-provided  accrual  means  the 
amount  determined  by  multiplying  the 
employee’s  average  annual 
compensation  by  the  employee’s 
unadjusted  accrual  rate. 

(iii)  Permitted  disparity  factor — (A) 
General  rule.  Permitted  disparity  factor 
for  an  employee  means  the  sum  of  the 
employee’s  annual  permitted  disparity 
factors  determined  under  paragraph 
(c)(4)(iii)(B)  of  this  section  for  each  of 
the  years  in  the  measurement  period 
used  for  determining  the  employee’s 
accrual  rate  in  §  1.401(a)(4)-3(d)(l), 
divided  by  the  employee’s  testing 
service  during  that  measurement  period. 

(B)  Annual  permitted  disparity 
factor — (3)  Definition.  An  employee’s 
annual  permitted  disparity  factor  is 
generally  0.75  percent  adjusted, 
pursuant  to  §  1.401(l)-3(e),  using  as  the 
age  at  which  benefits  commence  the 
lesser  of  age  65  or  the  employee’s  testing 
age.  No  adjustments  are  made  in  the 
annual  permitted  disparity  factor  unless 
an  employee’s  testing  age  is  different 
from  the  employee’s  social  security 
retirement  age.  An  annual  permitted 
disparity  factor  that  is  less  than  the 
annual  permitted  disparity  factor 
described  in  the  first  sentence  of  this 
paragraph  (c)(4)(iii)(B)(3)  may  be  used  if 
it  is  a  uniform  {percentage  of  that  factor 
(e.g.,  50  [Percent  of  the  annual  permitted 
disparity  factor)  or  a  fixed  percentage 
(e.g.,  0.65  [Percent)  for  all  employees. 

(2)  Annual  permitted  disparity  factor 
after  35  years.  For  purposes  of 


determining  the  sum  described  in 
paragraph  (c)(4)(iii)(A)  of  this  section, 
the  annual  permitted  disparity  factor  for 
each  of  the  employee’s  first  35  years  of 
testing  service  is  the  amount  described 
in  paragraph  (c)(4)(iii)(B)(3)  of  this 
section,  and  the  annual  permitted 
disparity  factor  in  any  subsequent  year 
equals  zero.  This  rule  applies  regardless 
of  whether  the  end  of  the  measurement 
period  extends  beyond  an  employee’s 
first  35  years  of  testing  service.  Thus,  for 
example,  if  the  measurement  period  is 
the  current  plan  year  and  the  employee 
completed  35  years  of  testing  service 
prior  to  the  beginning  of  the  current 
plan  year,  under  this  paragraph 
(c)(4)(iii)(B)(2)  the  annual  permitted 
disparity  factor  in  the  current  plan  year 
(and  hence  the  sum  of  the  annual 
permitted  disparity  factors  for  each  year 
in  the  measurement  period)  is  zero. 

(3)  Cumulative  permitted  disparity 
limit.  The  35  years  used  in  paragraph 
(c)(4)(iii)(B)(2)  of  this  section  must  be 
reduced  by  the  employee’s  cumulative 
disparity  fraction,  as  defined  in 
§  1.401(l)-5(c)(2),  but  determined  solely 
with  respect  to  the  employee’s  total 
years  of  service  under  all  plans  taken 
into  account  under  §  1.401(l)-5(a)(3)  . 
during  the  measurement  period,  other 
than  the  plan  being  tested. 

(iv)  Social  security  retirement  age. 
Social  security  retirement  age  means 
social  security  retirement  age  as  defined 
in  section  415(b)(8). 

(v)  Unadjusted  accrual  rate. 
Unadjusted  accrual  rate  means  the 
normal  or  most  valuable  accrual  rate, 
whichever  is  being  determined  for  the 
employee  under  §  1.401(a)(4)-3(d), 
expressed  as  a  percentage  of  average 
annual  compensation,  without  imputing 
permitted  disparity  under  this  section. 

(5)  Employees  with  negative 
unadjusted  accrual  rates. 
Notwithstanding  the  formulas  in 
paragraph  (c)(2)  and  (c)(3)  of  this 
section,  if  an  employee’s  unadjusted 


accrual  rate  is  less  than  zero,  the 
employee’s  adjusted  accrual  rate  is 
deemed  to  be  the  employee’s  unadjusted 
accrual  rate. 

(6)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph  (c): 

Example,  (a)  Employees  M  and  N 
participate  in  a  defined  benefit  plan  that  uses 
a  normal  retirement  age  of  65.  The  plan  is 
being  tested  for  the  plan  year  under 
§  1.401(a)(4)-3(c).  using  unadjusted  accrual 
rates  determined  using  a  plan  year 
measurement  period  under  §  1.401(a)(4)- 
3(d)(l)(iii)(A).  Employee  M  has  an 
unadjusted  normal  accrual  rate  of  1.48 
percent,  average  annual  compensation  of 
$21,000.  and  an  employer-provided  accrual 
of  $311  (1.48  percentx$21,000).  Employee  N 
has  an  unadjusted  normal  accrual  rate  of  1.7 
percent,  average  annual  compensation  of 
$106,000,  and  an  employer-provided  accrual 
of  $1,802  (1.7  percentx$106,000).  The 
covered  compensation  of  both  Employees  M 
and  N  is  $25,000,  and  social  security 
retirement  age  for  both  employees  is  65. 
Neither  employee  has  testing  service  of  more 
than  35  years  and  neither  has  ever 
participated  in  another  plan. 

(b)  Because  Employee  M’s  average  annual 
compensation  does  not  exceed  covered 
compensation.  Employee  M’s  A  rate  is  2.96 
percent  (2.0x1.48  percent),  and  Employee 
M’s  B  rale  is  2.23  percent  (1.48  percent+0.75 
percent).  Thus,  Employee  M's  adjusted 
accrual  rate  is  2.23  percent,  the  lesser  of  the 
A  rate  and  the  B  rate. 

(c)  Because  Employee  N’s  average  annual 
compensation  exceeds  covered 
compensation.  Employee  N’s  C  rate  is  1.93 
percent  ($1,802/($106,000-  (0.5x$25,000))), 
and  Employee  N’s  D  rate  is  1.88  percent 
(($1 .802+(0.75  percentx$25.000))/$106,000). 
Thus,  Employee  N’s  adjusted  accrual  rate  is 
1.88  percent,  the  lesser  of  the  C  rate  and  the 
D  rate. 

(d)  Rules  of  general  application — (1) 
Eligible  plans.  The  rules  in  this  section 
may  be  used  only  for  those  plans  to 
which  the  permitted  disparity  rules  of 
section  401(1)  are  available.  See 
§1.401(1>-I(a)(3). 

(2)  Exceptions  from  consistency 
requirements.  A  plan  does  not  fail  to 
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satisfy  the  consistency  requirements  of 
§  1.401(a)(4)-2(cK2)(vi)  or  §  1.401(a)(4)- 
3(d)(2)(i)  merely  because  the  plan  does 
not  impute  disparity  for  some 
employees  to  the  extent  required  to 
comply  with  paragraph  (d)(3)  of  this 
section,  or  bemuse  the  plan  does  not 
impute  disparity  for  any  employees 
(including  self-employed  individuals 
within  the  meaning  of  section  401(c)(1)) 
who  are  not  covered  by  any  of  the  taxes 
under  section  3111(a),  section  3221,  or 
section  1401. 

(3)  Overall  permitted  disparity.  The 
annual  overall  permitted  disparity 
limits  of  §  1.401(l)-5(b)  apply  to  the 
employer-provided  contributions  and 
benefits  for  an  employee  under  all  plans 
taken  into  account  under  §  1.401(1)- 
5(a)(3).  Thus,  if  an  employee  who 
benehts  under  the  plan  fw  the  current 
plan  year  also  benefits  under  a  section 
401(1)  plan  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
permitted  disparity  may  not  be  imputed 
for  that  employee  for  the  plan  year.  See 
§  1.401(l)-5(b)(0),  Example  4.  Similarly, 
if  an  employee  who  benehts  under  the 
plan  for  the  current  plan  year  also 
benefits  under  another  plan  of  the 
employer  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
disparity  may  be  imputed  for  that 
employee  under  only  one  of  the  plans. 

§  1 .401  (a>(4>-8  Cross-testing. 

(a)  Introduction.  This  section  provides 
rules  for  testing  defined  benefit  plans  on 
the  basis  of  equivalent  employer- 
provided  contributions  and  defined 
contribution  plans  on  the  basis  of 
equivalent  employer-provided  benefits 
under  §  1.401(a)(4)-l(b)(2).  Paragraphs 

(b) (1)  and  (c)(1)  of  this  section  provide 
general  tests  for  nondiscrimination 
based  on  individual  equivalent  accrual 
or  allocation  rates  determined  under 
paragraphs  (b)(2)  and  (c)(2)  of  this 
section,  respectively.  Paragraphs  (b)(3), 

(c) (3),  and  (d)  of  this  section  provide 
additional  safe-harbor  testing  methods 
for  target  benefit  plans,  cash  balance 
plans,  and  defined  benefit  plans  that  are 
part  of  floor-offeet  arrangements, 
respectively,  that  generally  may  be 
satisfied  on  a  design  basis. 

(b)  Nondiscrimination  in  amount  of 
benefits  provided  under  a  defined 
contribution  plan — ( 1 )  General  rule. 
Equivalent  benefits  under  a  defined 
contribution  plan  (other  than  an  ESOT) 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 

§  1.401(a)(4)-2(c)(l)  for  the  plan  year  if 
an  equivalent  accrual  rate,  as 
determined  under  paragraph  (b)(2)  of 
this  section,  were  substituted  for  each 
employee’s  allocation  rate  in  the 
determination  of  rate  groups.  A  plan 


does  not  fail  to  satisfy  this  paragraph 
(b)(1)  merely  because  allocations  are 
made  at  the  same  rate  for  employees 
who  are  older  than  their  testing  age 
(determined  without  regard  to  the 
current-age  rule  in  paragraph  (4)  of  the 
definition  of  Testing  age  in 
§  1.401(a)(4)-(12)  as  ttey  are  made  for 
employees  who  are  at  that  age. 

(2)  Determination  of  equivalent 
accrual  rates — (i)  Basic  definitiorL  An 
employee’s  equivalent  accrual  rate  for  a 
plan  year  is  the  annual  benefit  that  is 
the  result  of  normalizing  the  increase  in 
the  employee’s  account  balance  during 
the  measurement  period,  divided  by  the 
number  of  years  in  which  the  employee 
benefited  under  the  plan  during  the 
measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee’s  average 
annual  compensation.  A  measurement 
period  that  includes  future  years  may 
not  be  used  for  this  purpose. 

(ii)  Buies  of  application — (A) 
Determination  of  account  balance.  The 
increase  in  the  account  balance  during 
the  measurement  period  taken  into 
account  under  paragraph  (b)(2)(i)  of  this 
section  does  not  include  income, 
expenses,  gains,  or  losses  allocated 
during  the  measurement  period  that  are 
attributable  to  the  account  balance  as  of 
the  beginning  of  the  measurement 
period,  but  does  include  any  additional 
amounts  that  would  have  been  included 
in  the  increase  in  the  account  balance 
but  for  the  fact  that  they  were 
previously  distributed  (including  a 
reasonable  adjustment  for  interest).  In 
the  case  of  a  measurement  period  that 
is  the  current  plan  year,  an  employer 
may  also  elect  to  disregard  the  income, 
expenses,  gains,  and  losses  allocated 
during  the  current  plan  year  that  are 
attributable  to  the  increase  in  account 
balance  since  the  beginning  of  the  year, 
and  thus,  determine  the  increase  in 
account  balance  during  the  plan  year 
taking  into  account  only  the  allocations 
described  in  §1.401(aK4)-2(c)(2Kii)-  In 
addition,  an  employer  may  disregard 
distributions  made  to  a  NHCE  as  well  as 
distributions  made  to  any  employee  in 
plan  years  beginning  before  a  selected 
date  no  later  than  January  1, 1986. 

(B)  Normalization.  The  account 
balances  determined  under  paragraph 
(b)(2)(ii)(A)  of  this  section  are 
normalized  by  treating  them  as  single¬ 
sum  benefits  that  are  immediately  and 
unconditionally  payable  to  the 
employee.  A  standard  interest  rate,  and 
a  straight  life  annuity  factor  that  is 
based  on  the  same  or  a  difierent 
standard  interest  rate  and  on  a  standard 
mortality  table,  must  be  used  in 
normalizing  these  benefits.  In  addition. 


no  mortality  may  be  assumed  prior  to 
the  employee’s  testing  age. 

(iii)  Options.  Any  cm  the  optional  rules 
in  §  1.401(a)(4)-3(d)(3)  (e.g.,  imputation 
of  permitted  disparity)  may  be  applied 
in  determining  an  employee’s 
equivalent  acxrual  rate  by  substituting 
the  employee’s  equivalent  acxrual  rate 
(determined  without  regard  to  the 
option)  for  the  employee’s  normal 
accrual  rate  (i.e.,  not  most  valuable 
accrual  rate)  in  that  section  where 
appropriate.  For  this  purpose,  however, 
the  last  sentence  of  the  fresh-start 
alternative  in  §  1.401(a)(4)- 
3(d)(3)(iii)(A)  (dealing  with 
compensation  adjustments  to  the  frozen 
acxrued  benefit)  is  not  applicable.  No 
other  options  are  avail^le  in 
determining  an  employee’s  equivalent  . 
accrual  rate  except  those  (e.g.,  selecrtion 
of  alternative  measurement  pericxls) 
specifically  provided  in  this  paragraph 
(b)(2).  Thus,  for  example,  none  of  the 
optional  specaal  rules  in  §  1.401(a)(4)- 
3(f)  (e.g.,  determination  of  benefits  on 
other  than  a  plan  year  basis  under 

§  1.401(a)(4^3(f)(6))  is  available. 

(iv)  Consistency  rule.  Equivalent 
accrual  rates  must  be  determined  in  a 
consistent  manner  for  all  employees  for 
the  plan  year.  Thus,  for  example,  the 
same  measurement  periods 'and 
standard  interest  rates  must  be  used, 
and  any  available  options  must  be 
applied  consistently  if  at  all. 

(3)  Safe-harbor  testing  method  for 
target  benefit  plans — (i)  General  rule.  A 
target  benefit  plan  is  a  money  purchase 
pension  plan  under  which  contributions 
to  an  employee’s  account  are 
determined  by  reference  to  the  amounts 
necessary  to  fiind  the  employee’s  stated 
benefit  under  the  plan.  Whether  a  target 
benefit  plan  satisfies  secrtion  401(a)(4) 
with  respect  to  an  ecpiivalent  amount  of 
benefits  is  generally  determined  under 
paragraphs  (bKl)  and  (b)(2)  of  this 
section.  A  target  benefit  plan  is  deemed 
to  satisfy  section  401(a)(4)  with  respect 
to  an  equivalent  amount  of  benefits, 
however,  if  each  of  the  following 
reouirements  is  satisfied: 

(A)  Stated  benefit  formula.  Each 
employee’s  stated  benefit  must  be 
determined  as  the  straight  life  annuity 
commencing  at  the  employee’s  normal 
retirement  age  under  a  formula  that 
would  satisfy  the  requirements  of 
§  1.401{a)(4)-3(b)(4){i)(C)  (I)  or  (2),  and 
that  would  satisfy  each  of  the 
uniformity  requirements  in 
§  1.401  (a)(4)-3(b)(2)  (taking  into  account 
the  relevant  exceptions  provided  in 
§  1.401(aM4)-3(b)(6)),  if  the  plan  were  a 
defined  benefit  plan  with  the  same 
benefit  formula.  In  determining  whether 
these  requirements  are  satisfied,  the 
rules  of  §  1.401(a)(4)-3(f)  do  not  apply. 
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and.  in  addition,  except  as  provided  in 
paragraph  (b)(3)(vii)  of  this  section,  an 
employee’s  stated  beneht  at  normal 
retirement  age  under  the  stated  beneht 
formula  is  deemed  to  accrue  ratably 
over  the  period  ending  with  the  plan 
year  in  which  the  employee  is  projected 
to  reach  normal  retirement  age  and 
beginning  with  the  latest  of:  the  first 
plan  year  in  which  the  employee 
benented  under  the  plan,  the  first  plan 
year  taken  into  account  in  the  stated 
benefit  formula,  and  any  plan  year 
immediately  following  a  plan  year  in 
which  the  plan  did  not  satisfy  this 
paragraph  (b)(3).  Thus,  except  as 
provided  in  paragraph  (b)(3)(vii)  of  this 
section,  under  §  1.401(a)(4)-3(b)(2)(v)  an 
employee’s  stated  benefit  may  not  take 
into  account  service  in  years  prior  to  the 
first  plan  year  that  the  employee 
benefited  under  the  plan,  and  an 
employee’s  stated  benefit  may  not  take 
into  account  service  in  plan  years  prior 
to  the  current  plan  year  unless  the  plan 
satisfied  this  paragraph  (b)(3)  in  all  of 
those  prior  plan  years. 

(B)  Employer  and  employee 
contributions.  Employer  contributions 
with  respect  to  each  employee  must  be 
based  exclusively  on  the  employee’s 
stated  benefit  using  the  method 
provided  in  paragraph  (b)(3)(iv)  of  this 
section,  and  forfeitures  and  any  other 
amounts  under  the  plan  taken  into 
account  under  §  1.401(a)(4)-2(c)(2)(ii) 
(other  than  employer  contributions)  are 
used  exclusively  to  reduce  employer 
contributions.  Employee  contributions 
(if  any)  may  not  be  used  to  fund  the 
stated  benefit. 

(C)  Permitted  disparity.  If  permitted 
disparity  is  taken  into  account,  the 
stated  benefit  formula  must  satisfy 

§  1.401(l)-3.  For  this  purpose,  the  0.75- 
percent  factor  in  the  maximum  excess  or 
offset  allowance  in  §  1.401(l)-3(b)(2)(i) 
or  (b)(3)(i).  respectively,  as  adjusted  in 
accordance  with  §  1.401(l)-3(d)(9)  (and. 
if  the  employee’s  normal  retirement  age 
is  not  the  employee’s  social  security 
retirement  age.  §  1.401(l)-3(e)),  is 
further  reduced  by  multiplying  the 
factor  by  0.80. 

(ii)  Changes  in  stated  benefit  formula. 
A  plan  does  not  fail  to  satisfy  paragraph 
(b)(3)(i)  of  this  section  merely  because 
the  plan  determines  each  employee’s 
stated  benefit  in  the  current  plan  year 
under  a  stated  benefit  formula  that 
difiers  from  the  stated  benefit  formula 
used  to  determine  the  employee’s  stated 
benefit  in  prior  plan  years. 

(iii)  Stated  benefits  after  normal 
retirement  age.  A  target  benefit  plan 
may  limit  increases  in  the  stated  benefit 
after  normal  retirement  age  consistent 
with  the  requirements  applicable  to 
defined  benefit  plans  under  section 


411(b)(1)(H)  (without  regard  to  section 
411(b){l)(H)(iiip,  provided  that  the 
limitation  applies  on  the  same  terms  to 
all  employees.  Thus,  post-normal 
retirement  benefits  required  under 
§  1.401(a)(4)-3(b)(2)(ii)  must  be 
provid^  under  the  stated  benefit 
formula,  subject  to  any  uniformly 
applicable  service  cap  under  the 
formula. 

(iv)  Method  for  determining  required 
employer  contributions — (A)  General 
rule.  An  employer’s  required 
contribution  to  the  account  of  an 
employee  for  a  plan  year  is  determined 
based  on  the  employee’s  stated  benefit 
and  the  amount  of  the  employee’s 
theoretical  reserve  as  of  the  date  the 
employer’s  required  contribution  is 
determined  for  the  plan  year  (the 
determination  date).  Paragraph 
(b)(3)(iv)(B)  of  this  section  provides 
rules  for  determining  an  employee’s 
theoretical  reserve.  Paragraph  (b)(3)(iv) 
(C)  and  (D)  of  this  section  provides  rules 
for  determining  an  employer’s  requliud 
contributions. 

(B)  Theoretical  reserve — (1)  Initial 
theoretical  reserve.  An  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  the  first  plan  year 
in  which  the  employee  benefits  under 
the  plan,  the  first  plan  year  taken  into 
account  under  the  stat^  benefit  formula 
(if  that  is  the  current  plan  year),  or  the 
first  plan  year  immediately  following 
any  plan  year  in  which  the  plan  did  not 
satisfy  this  para^aph  (b)(3),  is  zero. 

(2)  Theoretiem  reserve  in  subsequent 
plan  years.  An  employee’s  theoretical 
reserve  as  of  the  determination  date  for 
a  plan  year  (other  than  a  plan  year 
describe  in  paragraph  (b)(3)(iv)(B)(l)  of 
this  section)  is  the  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  the  prior  plan 
year,  plus  the  employer’s  requir^ 
contribution  for  the  prior  plan  year  (as 
limited  by  section  415,  but  without 
regard  to  the  additional  contributions 
described  in  paragraph  (b)(3)(v)  of  this 
section)  both  increased  by  interest  from 
the  determination  date  for  the  prior  plan 
year  through  the  determination  date  for 
the  current  plan  year,  but  not  beyond 
the  determination  date  for  the  plan  year 
that  includes  the  employee’s  normal 
retirement  date.  (Thus,  an  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  a  plan  year  does 
not  include  the  amount  of  the 
employer’s  required  contribution  for  the 
plan  year.)  The  interest  rate  for 
determining  employer  contributions 
that  was  in  effect  on  the  determination 
date  in  the  prior  plan  year  must  be 
applied  to  determine  the  required 
interest  adjustment  for  this  period.  For 
plan  years  beginning  after  the  effective 


date  applicable  to  the  plan  under 
§  1.401(a)(4)-13(a)  or  fo),  a  standard 
interest  rate  must  be  used,  and  may  not 
be  changed  except  on  the  determination 
date  for  a  plan  year. 

(C)  Required  contributions  for 
employees  under  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an  employee  whose 
attained  age  is  less  than  the  employee’s 
normal  retirement  age  must  be 
determined  for  each  plan  year  as 
follows: 

(1)  Determine  the  employee’s 
fractional  rule  benefit  (within  the 
meaning  of  §  1.411(b)-l(b)(3)(ii)(A)) 
under  the  plan’s  stated  benefit  formula 
as  if  the  plan  were  a  defined  benefit 
plan  with  the  same  benefit  formula. 

(2)  Determine  the  actuarial  present 
value  of  the  firactional  rule  benefit 
determined  in  paragraph  (b)(3)(iv)(C)(I) 
of  this  section  as  of  the  determination 
date  for  the  current  plan  year,  using  a 
standard  interest  rate  and  a  standard 
mortality  table  that  are  set  forth  in  the 
plan  and  that  are  the  same  for  all 
employees,  and  assuming  no  mortality 
before  the  employee’s  normal  retirement 
age. 

(3)  Determine  the  excess,  if  any,  of  the 
amount  determined  in  paragraph 
(b)(3)(iv)(C)(2)  of  this  section  over  the 
employee’s  theoretical  reserve  for  the 
current  plan  year  determined  under 
paragraph  (b)(3)(iv)(B)  of  this  section. 

(4)  Determine  the  required  employer 
contribution  for  the  current  plan  year  by 
amortizing  on  a  level  annual  basis, 
using  the  same  interest  rate  used  for 
paragraph  (b)(3)(iv)(C)(2)  of  this  section, 
the  result  in  paragraph  (b)(3)(iv)(C)(3)  of 
this  section  over  the  period  beginning 
with  the  determination  date  for  the 
current  plan  year  and  ending  with  the 
determination  date  for  the  plan  year  in 
which  the  employee  is  projected  to 
reach  normal  retirement  age. 

(D)  Required  contributions  for 
employees  over  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an  employee  whose 
attained  age  equals  or  exceeds  the 
employee’s  normal  retirement  age  is  the 
excess,  if  any.  of  the  actuarial  present 
value,  as  of  the  determination  date  for 
the  current  plan  year,  of  the  employee’s 
stated  benefit  for  the  current  plan  year 
(determined  using  an  immediate  straight 
life  annuity  factor  based  on  a  standard 
interest  rate  and  a  standard  mortality 
table,  for  an  employee  whose  attained 
age  equals  the  employee’s  normal 
retirement  age)  over  the  employee’s 
theoretical  reserve  as  of  the 
determination  date. 

(v)  Effect  of  section  415  and  416 
requirements.  A  target  benefit  plan  does 
not  fail  to  satisfy  this  paragraph  (b)(3) 
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merely  because  required  contributions 
under  the  plan  are  limited  by  section 
415  in  a  plan  year.  Similarly,  a  target 
benefit  plan  does  not  fail  to  satisfy  this 
paragraph  (bl(3)  merely  because 
additional  omtributions  are  made 
consistent  with  the  requirements  of 
secticm  416(cU2)  (regardless  of  whether 
the  plan  is  top-heavy). 

(vi)  Certain  conditions  on  allocations. 

A  target  benefit  plan  does  not  fail  to 
satisfy  this  paragraph  (b)(3)  merely 
because  required  contributions  under 
the  plan  are  subfect  to  the  conditions  on 
allocations  permitted  under 
§1.401(a)(4}-2(b)(4)(m). 

(vii)  Special  rules  for  target  benefit 
plans  qualified  under  prior  law — (A) 
Service  taken  into  account  prior  to 
satisfaction  of  this  paragraph.  For 
pwposes  of  determining  whether  the 
stated  benefit  formula  satisfies 
paragraph  (bK3)(i)(A)  of  this  section 
(e.g.,  whether  the  period  over  which  an 
employee’s  stated  benefit  is  deemed  to 
accrue  is  the  same  as  the  period  taken 
into  account  under  the  stated  benefit 
formula  as  required  by  paragraph 
(b)(3)(i)(A)  of  this  section),  a  target 
benefit  plan  that  was  adopted  and  in 
effect  on  September  19, 1991,  is  deemed 
to  have  satined  this  paragraph  (b)(3), 
and  an  employee  is  treated  as  benefiting 
under  the  plan,  in  any  year  prior  to  the 
effective  date  applicable  to  &e  plan 
under  §  1.401(a)(4)-13  (a)  or  (b)  that  was 
taken  into  accoimt  in  the  stated  benefit 
formula  under  the  plan  on  September 
19, 1991,  if  the  plan  satisfied  the 
applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
that  prior  year. 

(B)  Initial  theoretical  reserve. 
Notwithstanding  paragraph 
(b)(3)(iv)(B)(l)  of  this  section,  a  target 
benefit  plan  under  which  the  stated 
benefit  formula  takes  into  account 
service  for  an  employee  for  plan  years 
prior  to  the  first  plan  year  in  which  the 
plan  satisfied  this  paragraph  (b)(3),  as 
permitted  under  paragraph  (b)(3)(vii)(A) 
of  this  section,  must  det^mine  an  initial 
theoretical  reserve  for  the  employee  as 
of  the  determinatimi  date  for  the  last 
plan  year  beginning  before  such  plan 
year  under  the  rules  of  §  1.401(a)(4)- 
13(e). 

(C)  Satisfaction  of  prior  law.  In 
determining  whether  a  plan  satisfied  the 
applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
any  period  prior  to  the  effective  date 
applicable  to  the  plan  under 

§  1.401(a)(4)-13  (a)  or  (b),  no 
amendments  after  September  19, 1991, 
other  than  amendments  necessary  to 
satisfy  section  401(1),  are  taken  into 
account. 


(viii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(3): 

Example  1.  (a)  Employer  X  maintains  a 
target  bmefit  plan  with  a  calendar  plan  year 
that  bases  contributions  on  a  stated  benefit 
equal  to  40  percent  of  each  employee’s 
average  annual  compensation,  reduced  pro 
rata  for  years  of  participation  less  than  25, 
payable  annually  as  a  straight  life  annuity 
commencing  at  normal  retirement  age.  The 
UP-84  mortality  table  and  an  interest  rate  of 
7.5  percent  are  used  to  calculate  the 
contributions  necessary  to  fund  the  stated 
benefit.  Required  contributions  are 
determined  on  the  last  day  of  each  plan  year. 
The  normal  retirement  age  under  the  plan  is 
65.  Employee  M  is  39  years  old  in  19M,  has 
participated  in  the  plan  for  six  years,  and  has 
average  annual  compensation  equal  to 
$60,000  for  the  1994  plan  year.  Assume  that 
Employee  M’s  thetoetical  reserve  as  of  the 
last  day  of  the  1993  plan  year  is  $13,909, 
determined  under  §  1.401  (a)(4)-l  3(e),  and 
that  required  employer  contributions  for 
1993  were  determined  using  an  interest  rate 
of  six  percent. 

(b)  Under  these  facts.  Employer  X’s  1994 
required  cemtribution  to  fond  Employee  M’s 
stated  benefit  is  $1,318,  calculated  as  follows: 

(1)  Employee  M’s  fractional  rule  benefit  is 
$24,000  (40  percent  of  Employee  M’s  average 
annual  compensation  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  as  of  the  last  day 
of  the  1994  plan  year  is  $30,960  (Employee 
M’s  fractional  rule  benefit  of  $244)00 
multiplied  by  1.290,  the  actuarial  present 
value  factor  for  an  annual  straight  fife 
annuity  commencing  at  age  65  applicable  to 
a  39-year-oId  employee,  determined  using 
the  stated  interest  rate  of  7.5  percent  and  the 
UP-84  mortality  table,  and  assuming  no 
mortality  before  normal  retirement  age). 

(3)  Thie  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  ($30,960)  is 
reduced  by  Employee  M’s  theoretical  reserve 
as  of  the  l^t  day  of  the  1994  plan  year.  The 
theoretical  reserve  on  that  day  is  $14,744 — 
the  $13,909  theoretical  reserve  as  of  the  last 
day  of  the  1993  plan  year,  increased  by 
interest  for  one  year  at  the  rate  of  six  percent. 
Because  the  required  contribution  for  the 
1993  plan  year  is  taken  into  account  under 

§  1.40I(a)(4)-13(e)(2)  in  determining  the 
theoretical  reserve  as  of  the  last  day  of  the 
1993  plan  year,  it  is  not  added  to  the 
theoretical  reserve  again  in  this  paragraph 
(b)(3)  of  this  Example  1.  The  resulting 
difference  is  $16,216  ($30,960 -$14,744). 

(4)  The  $16,216  excess  of  the  actuarial 
present  value  of  Employee  M’s  fractional  rule 
benefit  over  Employee  M’s  theoretical  reserve 
is  multiplied  by  0.0813,  the  amortization 
factor  applicable  to  a  39-year-old  employee 
determined  using  the  stated  interest  rate  of 
7.5  percent.  The  product  of  $1,318  is  the 
amount  of  the  required  mnployer 
contribution  fw  Employee  M  for  the  1994 
plan  year. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  as  of  January  1, 1995, 
the  plan’s  stated  benefit  formula  is  amended 
to  provide  for  a  stated  benefit  equal  to  45 
percent  of  average  annual  compensation. 


reduced  [uo  rata  for  years  of  participation 
less  than  25,  payable  annually  as  a  straight 
life  annuity  commencing  at  normal 
retirement  age.  For  the  1995  plan  year. 
Employee  M’s  average  annual  compensation 
cwitinues  to  be  $60,000.  The  mortality  table 
used  for  the  calculation  of  the  employer’s 
required  contributions  remains  the  same  as 
in  the  prior  plan  year,  but  the  plan’s  stated 
interest  rate  is  changed  to  8.0  percent 
effective  as  of  December  31, 1995. 

(b)  Under  these  facts.  Employer  X’s 
required  contribution  for  Employee  M  is 
$1,290,  calculated  as  follows: 

(1)  Employee  M’s  fractional  rule  benefit  is 
$27,000  (45  percent  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  beitefit  as  of  the  last  day 
of  the  1995  plan  year  n  $32  J19  ($274)00 
multiplied  by  1.197,  the  actuarial  present 
value  foctor  for  an  aimuity  commencing  at 
age  65  applicable  to  a  40-year-old  empfoyee, 
determined  using  the  stated  interest  rate  of 
8.0  p)ercent  and  the  UP-84  mortality  table, 
and  assuming  no  mortality  before  normal 
retirement  age). 

(3)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  ($32,319)  is 
reduced  by  Employee  M’s  theoretical  reserve 
as  of  the  lut  day  of  the  1995  plan  year.  The 
theoretical  reserve  as  of  that  day  is  $17,267 — 
the  $14,744  theoretical  reserve  as  of  the  last 
day  of  the  1994  plan  year  plus  the  $1,318 
required  contribution  for  die  1994  plan  year, 
both  increased  by  interest  for  one  year  at  the 
rate  of  7.5  percent.  The  resulting  difference 
is  $15,052  ($32,319 -$17,267). 

(4)  The  result  in  paragraph  (bK3)  of  this 
Example  2  is  multiplied  by  0.0857,  the 
amortization  factor  applic^le  to  a  40-year- 
old  employee  determined  using  the  stated 
interest  rate  of  8.0  percent  The  product, 
$1,290,  is  the  amount  of  the  required 
employer  contribution  for  Employee  Mibr 
the  1995  plan  year. 

(c)  Nondiscrimination  in  amount  of 
contributions  under  a  defined  benefit 
plan — (1)  General  rule,  ^uivalent 
allocations  under  a  defined  benefit  plan 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 
§  1.401(a)(4)-3(c)(l)  (taking  into  accoimt 
§  1.401(a)(4)-3(c)(3))  for  the  plan  year  if 
an  equivalent  normal  and  most  valuable 
allocation  rate,  as  determined  under 
paragraph  (c)(2)  of  this  section,  were 
-  substituted  for  each  employee’s  normal 
and  most  valuable  accrual  rate, 
respectively,  in  the  determination  of 
rate  groups. 

(2)  Determination  of  equivalent 
allocation  rates — (i)  ^sic  definitions. 
An  employee’s  equivalent  normal  and 
most  valuable  allocation  rates  for  a  plan 
year  are,  respectively,  the  actuarial 
present  value  of  the  increase  over  the 
plan  year  in  the  benefit  that  would  be 
taken  into  account  in  determining  the 
employee’s  normal  and  most  valuable 
accrual  rates  for  the  plan  year, 
expressed  either  as  a  dollar  amount  or 
as  a  percentage  of  the  employee’s  plan 
year  compensation.  In  the  case  of  a 
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contributory  DB  plan,  the  rules  in 
§  1.401{a)(4)-6(b)(l).  (b)(5).  or  (b)(6) 
must  be  used  to  determine  the  amount 
of  each  employee’s  employer-provided 
benefit  that  would  be  taken  into  account 
for  this  purpose. 

(ii)  Rules  for  determining  actuarial 
present  value.  The  actuarial  present 
value  of  the  increase  in  an  employee’s 
l)enefit  must  be  determined  using  a 
standard  interest  rate  and  a  standard 
mortality  table,  and  no  mortality  may  be 
assumed  prior  to  the  employee’s  testing 
age. 

(iii)  Options.  The  optional  rules  in 

§  1.401(a)(4)-2(c)(2)(iv)  (imputation  of 
permitted  disparity)  and  (v)  (grouping  of 
rates)  may  be  applied  to  determine  an 
employee’s  equivalent  normal  and  most 
valuable  allocation  rates  by  substituting 
those  rates  (determined  without  regard 
to  the  option)  for  the  employee’s 
allocation  rate  in  that  section  where 
appropriate.  In  addition,  the  limitations 
under  section  415  may  be  taken  into 
account  under  §  1.401(a)(4)- 
3(d)(2)(ii)(B),  and  qualified  disability 
benefits  may  be  taken  into  account  as 
accrued  benefits  under  §  1.401(a)(4)- 
3(0(2),  in  determining  the  increase  in  an 
employee’s  accrued  benefit  during  a 
plan  year  for  purposes  of  paragraph 
(c)(2)(i)  of  this  section,  if  those  rules 
would  otherwise  be  available.  No  other 
options  are  available  in  determining  an 
employee’s  equivalent  normal  and  most 
valuable  allocations  rate  except  those 
(e.g.,  selection  of  alternative  standard 
interest  rates)  specifically  provided  in 
this  paragraph  (c)(2).  Thus,  while  all  of 
the  mandatory  rules  in  §  1.401(a)(4)- 
3(d)  and  (0  for  determining  the  amount 
of  benefits  used  to  determine  an 
employee’s  normal  and  most  valuable 
accrual  rates  (e.g.,  the  treatment  of  early 
retirement  window  benefits  in 
§  1.401(a)(4)-3(f)(4))  are  applicable  in 
determining  an  employee’s  equivalent 
normal  and  most  valuable  allocation 
rates,  none  of  the  optional  rules  under 
§  1.401(a)(4)-3  is  available  (except  the 
options  relating  to  the  section  415  limits 
and  qualified  disability  benefits  noted 
above). 

(iv)  Consistency  rule.  Equivalent 
allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year.  Thus,  for  example,  the 
same  standard  interest  rates  must  be 
used,  and  any  available  options  must  be 
applied  consistently  if  at  all. 

•  *  *  ft  * 

(d)  Safe-harbor  testing  method  for 
defined  benefit  plans  that  are  part  of  a 
floor-offset  arrangement — (1)  General 
rule.  A  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement  is  deemed 
to  satisfy  the  nondiscriminatory  amount 


requirement  of  §  1.401(a)(4)-l(b)(2)  if  all 
of  the  following  requirements  are 
satisfied: 

(i)  Under  the  floor-offset  arrangement, 
the  accrued  benefit  (as  defined  in 
section  411(a)(7)(A)(i))  that  would 
otherwise  be  provided  to  an  employee 
under  the  defined  benefit  plan  must  be 
reduced  solely  by  the  actuarial 
equivalent  of  all  or  part  of  the 
employee’s  account  balance  attributable 
to  employer  contributions  under  a 
defined  contribution  plan  maintained 
by  the  same  employer  (plus  the  actuarial 
equivalent  of  all  or  part  of  any  prior 
distributions  from  that  portion  of  the 
account  balance).  If  any  portion  of  the 
benefit  that  is  being  offset  is 
nonforfeitable,  that  portion  may  be 
offset  only  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable.  In 
determining  the  actuarial  equivalent  of 
amounts  provided  under  the  defined 
contribution  plan,  an  interest  rate  no 
higher  than  the  highest  standard  interest 
rate  must  be  used,  and  no  mortality  may 
be  assumed  in  determining  the  actuarial 
equivalent  of  any  prior  distributions 
from  the  defined  contribution  plan  or 
for  periods  prior  to  the  benefit 
commencement  date  under  the  defined 
benefi^lan. 

(ii)  The  defined  benefit  plan  may  not 
be  a  contributory  DB  plan  (unless  it 
satisfies  §  1.401(a)(4)-6(b)(6)),  and 
benefits  under  the  defined  benefit  plan 
may  not  be  reduced  by  any  portion  of 
the  employee’s  account  balance  under 
the  defined  contribution  plan  (or  prior 
distributions  from  that  account)  that  are 
attributable  to  employee  contributions. 

(iii)  The  definea  benefit  plan  and  the 
defined  contribution  plan  must  benefit 
the  same  employees. 

(iv)  The  onset  under  the  defined 
benefit  plan  must  be  applied  to  all 
employees  on  the  same  terms. 

(v)  All  employees  must  have  available 
to  them  under  the  defined  contribution 
plan  the  same  investment  options  and 
the  same  options  with  respect  to  the 
timing  of  preretirement  distributions. 

(vi)  The  defined  benefit  plan  must 
satisfy  the  uniformity  requirements  of 
§  1.401(a)(4)-3{b)(2)  and  the  unit  credit 
safe  harbor  in  §  1.401(a)(4)-3(b)(3) 
without  taking  into  account  the  offset 
described  in  paragraph  (d)(l)(i)  of  this 
section  (i.e.,  on  a  gross-benefit  basis), 
and  the  defined  contribution  plan  must 
satisfy  any  of  the  tests  in  §  1.401(a)(4)- 
2(b)  or  (c).  Alternatively,  the  defined 
benefit  plan  must  satisfy  any  of  the  tests 
in  §  1.401(a)(4)-3(b)  or  (c)  without 
taking  into  account  the  offset  described 
in  paragraph  (d)(l)(i)  of  this  section,  and 
the  defined  contribution  plan  must 
satisfy  the  uniform  allocation  safe 
harbor  in  §  1.40l(a)(4)-2(b)(2). 


(vii)  The  defined  contribution  plan 
may  not  be  a  section  401  (k)  plan  or  a 
section  401(m)  plan. 

(2)  Application  of  safe-harbor  testing 
method  to  qualified  offset  arrangements 
A  defined  benefit  plan  that  is  part  of  a 
qualified  offset  arrangement  as  defined 
in  section  1116(f)(5)  of  the  Tax  Reform 
Act  of  1986,  Public  Law  No.  99-514,  is 
deemed  to  satisfy  the  requirements  of 
paragraph  (d)(l)(vi)  and  (vii)  of  this 
section,  if  the  only  defined  contribution 
plans  included  in  the  qualified  offset 
arrangement  are  section  401(k)  plans, 
section  401(m)  plans,  or  both,  and  the 
defined  benefit  plan  would  satisfy  the 
requirements  of  paragraph  (d)(l)(vi)  of 
this  section  assuming  the  elective 
contributions  for  each  employee  under 
the  defined  contribution  plan  were  the 
same  (either  as  a  dollar  amount  or  as  a 
percentage  of  compensation)  for  all  plan 
years  since  the  establi.shment  of  the 
plan. 

§1.401  (a)(4)-9  Plan  aggregation  and 
restructuring. 

(a)  Introduction.  Two  or  more  plans 
that  are  permissively  aggregated  and 
treated  as  a  single  plan  under 

§§  1.410(b)-7(d)  must  also  be  treated  as 
a  single  plan  for  purposes  of  section 
401(a)(4).  See  §  1.401(a)(4)-12 
(definition  of  plan).  An  aggregated  plan 
is  generally  tested  under  the  same  rules 
applicable  to  single  plans.  Paragraph  (b) 
of  this  section,  however,  provides 
special  rules  for  determining  whether  a 
plan  that  consists  of  one  or  more 
defined  contribution  plans  and  one  or 
more  defined  benefit  plans  (a  DB/DC 
plan)  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  employer- 
provided  benefits  and  the  availability  of 
benefits,  rights,  and  features.  Paragraph 
(c)  of  this  section  provides  rules 
allowing  a  plan  to  be  treated  as 
consisting  of  separate  component  plans 
and  allowing  the  component  plans  to  be 
tested  separately  under  section 
401(a)(4). 

(b)  Application  of  nondiscrimination 
requirements  to  DB/E>C  plans — (1) 
General  rule.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  whether 
a  DB/DC  plan  satisfies  section  401(a)(4) 
is  determined  using  the  same  rules 
applicable  to  a  single  plan.  In  addition, 
paragraph  (b)(3)  of  this  section  provides 
an  optional  rule  for  demonstrating 
nondiscrimination  in  availability  of 
benefits,  rights,  and  features  provided 
under  a  DB/DC  plan. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits — (i) 
Application  of  general  tests.  A  DB/DC 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  contributions 
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or  benefits  for  a  plan  year  if  it  would  rates  by  substituting  those  rates  benefit,  or  benefit  commencement  date 

satisfy  §  1.401(a)(4)-3{c){l)  (without  (determined  without  regard  to  the  (including  the  availability  of  in-service 

regard  to  the  special  rule  in  option)  for  the  employee’s  allocation  withdrawals),  that  is  provided  under 

§  1.401(a)(4)-3(c)(3))  for  the  plan  year  if  rate  in  that  section  where  appropriate.  only  one  type  of  plan  (defined  benefit  or 

an  employee’s  aggregate  normal  and  The  optional  rules  in  §  1.401(a)(4)-  defined  contribution)  included  in  the 

most  valuable  allocation  rates,  as  3(d)(3)  (e.g.,  imputation  of  permitted  DB/DC  plan,  if  the'benefit,  right,  or 

determined  under  paragraph  (b)(2)(ii)(A)  disparity)  may  not  be  used  to  determine  feature  is  currently  available  to  all 
of  this  section,  or  an  employee’s  an  employee’s  accrual  or  equivalent  NHCEs  in  all  plans  of  the  same  type  as 

aggregate  normal  and  most  valuable  accrual  rate,  but  may  be  applied  to  the  plan  under  which  it  is  provided, 

accrual  rates,  as  determined  under  determine  an  employee’s  aggregate  (ii)  Effective  availability.  The  fact  that 

paragraph  (h)(2)(ii)(B)  of  this  section,  normal  and  most  valuable  accrual  rate  it  may  be  difficult  or  impossible  to 

were  substituted  for  each  employee’s  by  substituting  those  rates  (determined  provide  a  benefit,  right,  or  feature 

normal  and  most  valuable  accrual  rates,  without  regard  to  the  option)  for  the  described  in  paragraph  (b)(3)(i)  of  this 

respectively,  in  the  determination  of  employee’s  normal  and  most  valuable  section  under  a  plan  of  a  different  type 

rate  groups.  accrual  rates,  respectively,  in  that  than  the  plan  or  plans  under  which  it 

(ii)  Determination  of  aggregate  rates —  section  where  appropriate.  is  provided  is  one  of  the  factors  taken 

(A)  Aggregate  allocation  rates.  An  (iv)  Consistency  rule — (A)  General  into  account  in  determining  whether  the 

employee’s  aggregate  normal  and  most  rule.  Aggregate  normal  and  most  plan  satisfies  the  effective  availability 

valuable  allocation  rates  are  determined  valuable  allocation  rates  and  aggregate  reguirement  of  §  1.401(a)(4)— 4(c)(1). 
by  treating  all  defined  contribution  normal  and  most  valuable  accrual  rates  (c)  Plan  restructuring — (1)  General 

plans  that  are  part  of  the  DB/DC  plan  as  must  be  determined  in  a  consistent  rule.  A  plan  may  be  treated,  in 

a  single  plan,  and  all  defined  benefit  manner  for  all  employees  for  the  plan  accordance  with  this  paragraph  (c),  as 

plans  that  are  part  of  the  DB/DC  plan  as  year.  Thus,  for  example,  the  same  consisting  of  two  or  more  component 

a  separate  single  plan;  and  determining  measurement  periods  and  interest  rates  plans  for  purposes  of  determining 
an  allocation  rate  and  equivalent  normal  must  be  used,  and  any  available  options  whether  the  plan  satisfies  section 
and  most  valuable  allocation  rates  for  must  be  applied  consistently,  if  at  alt,  401(a)(4).  If  each  of  the  component 

the  employee  under  each  plan  under  for  the  entire  DB/DC  plan.  plans  of  a  plan  satisfies  all  of  the 

§§  1.401(a)(4)-2(c)(2)  and  1.401(a)(4)-  Consequently,  options  that  are  not  requirements  of  sections  401(a)(4)  and 

8(c)(2),  respectively.  The  employee’s  permitted  to  be  used  under  410(b)  as  if  it  were  a  separate  plan,  then 

aggregate  normal  allocation  rate  is  the  §  1.401(a)(4)-8  in  cross-testing  a  defined  the  plan  is  treated  as  satisfying  section 

sum  of  the  employee’s  allocation  rate  contribution  plan  or  a  defined  benefit  401(a)(4). 

and  equivalent  normal  allocation  rate  plan  (such  as  measurement  periods  that  (2)  Identification  of  component  plans. 

determined  in  this  manner,  and  the  include  future  periods,  non-standard  A  plan  may  be  restructured  into  . 

employee’s  aggregate  most  valuable  interest  rates,  the  option  to  disregard  component  plans,  each  consisting  of  all 

allocation  rate  is  the  sum  of  the  compensation  adjustments  described  in  the  allocations,  accruals,  and  other 

employee’s  allocation  rate  and  §  1.401(a)(4)-13(d),  or  the  option  to  benefits,  rights,  and  features  provided  to 

equivalent  most  valuable  allocation  rate  disregard  plan  provisions  providing  for  a  selected  group  of  employees.  The 
determined  in  this  manner.  actuarial  increases  after  normal  employer  may  select  the  group  of 

(B)  Aggregate  accrual  rates.  An  retirement  age  under  §  1.401(a)(4)-  employees  used  for  this  purpose  in  any 

employee’s  aggregate  normal  and  most  3(f)(3))  may  not  be  used  in  testing  a  DB/  manner,  and  the  composition  of  the 

valuable  accrual  rates  are  determined  by  DC  plan  on  either  a  benefits  or  groups  may  be  changed  from  plan  year 

treating  all  defined  contribution  plans  contributions  basis,  because  their  use  lo  plan  year.  Every  employee  must  be 

that  are  part  of  the  DB/DC  plan  as  a  would  inevitably  result  in  inconsistent  included  in  one  and  only  one 

single  plan,  and  all  defined  benefit  determinations  under  the  defined  component  plan  under  the  same  plan 

plans  that  are  part  of  the  DB/DC  plan  as  contribution  and  defined  benefit  for  a  plari  year. 

a  separate  single  plan;  and  determining  portions  of  the  plan.  (3)  Satisfaction  of  section  401(a)(4)  by 

an  equivalent  accrual  rate  and  normal  (B)  Exception  for  section  415  o  component  plan — (i)  General  rule.  The 

and  most  valuable  accrual  rates  for  the  alternative.  A  DB/DC  plan  does  not  fail  rules  applicable  in  determining  whether 

employee  under  each  plan  under  to  satisfy  the  consistency  rule  in  a  component  plan  satisfies  section 

§§  1.401(a)(4)-8(b)(2)  and  1.401(a)(4)-  paragraph  (b)(2)(iv)(A)  of  this  section  401(a)(4)  are  the  same  as  those 

3(d),  respectively.  The  employee’s  merely  because  the  limitations  under  applicable  to  a  plan.  Thus,  for  this 

aggregate  normal  accrual  rate  is  the  sum  section  415  are  not  taken  into  account,  purpose,  any  reference  to  a  plan  in 

of  the  employee’s  equivalent  accrual  or  may  not  be  taken  into  account,  under  section  401(a)(4)  and  the  regulations 

rate  and  the  normal  accrual  rate  §  1.401(a)(4)-3(d)(2)(ii)(B)  in  thereunder  (other  than  this  paragraph 

determined  in  this  manner,  and  the  determining  employees’  accrual  or  (c))  is  interpreted  as  a  reference  to  a 

employee’s  aggregate  most  valuable  equivalent  allocation  rates  under  the  component  plan.  As  is  true  for  a  plan, 

accrual  rate  is  the  sum  of  the  employee’s  defined  benefit  portion  of  the  plan,  even  whether  a  component  plan  satisfies  the 

equivalent  accrual  rate  and  most  though  those  limitations  are  applied  in  uniformity  and  other  requirements 

valuable  accrual  rate  determined  in  this  determining  employees’  allocation  and  applicable  to  safe  harbor  plans  under 

manner.  equivalent  accrual  rates  under  the  §§  1.401  (a)(4)-2(b)  and  1.401  (a)(4)-3(b) 

(iii)  Options  applied  on  an  aggregate  defined  contribution  portion  of  the  plan,  is  determined  on  a  design  basis.  Thus, 

basis.  The  optional  rules  in  (3)  Optional  rules  for  demonstrating  for  example,  plan  provisions  are  not 

§  1.401(a)(4)-2(c)(2)(iv)  (imputation  of  nondiscrimination  in  availability  of  disregarded  merely  because  they  do  not 

permitted  disparity)  and  (v)  (grouping  of  certain  benefits,  rights,  and  features — (i)  currently  apply  to  employees  in  the 

rates)  may  not  be  used  to  determine  an  Current  availability.  A  DB/DC  plan  is  component  plan  if  they  will  apply  to 

employee’s  allocation  or  equivalent  deemed  to  satisfy  §  1.401(a)(4)^(b)(l)  those  employees  as  a  result  of  the  mere 

allocation  rate,  but  may  be  applied  to  with  resjiect  to  the  current  availability  passage  of  time, 

determine  an  employee’s  aggregate  of  a  benefit,  right,  or  feature  other  than  (ii)  Certain  testing  rules  involving 

normal  and  most  valuable  allocation  a  single  sum  benefit,  loan,  ancillary  averaging.  The  safe  harbor  in 
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§  1.401{a)(4)-2(b){3)  for  plans  with 
uniform  points  allocation  formulas  are 
not  available  in  testing  (and  thus  cannot 
be  satisfied  by)  contributions  under  a 
component  plan.  See  §§  1.401(k)- 
l(b)(3)(iii)  and  1.401  (nT)-l(b)(3)(iii)  for 
rules  regarding  the  inapplicability  of 
restructuring  to  section  401  (k)  plans  and 
section  401(m)  plans. 

(4)  Satisfaction  of  section  410(b)  by  a 
component  plan — (i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
410(b)  are  generally  the  same  as  those 
applicable  to  a  plan.  However,  a 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  of 
§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satishes  §  1.410(b)-5  (without 
regard  to  §  1.410(b>-5(f)).  In  the  case  of 
a  component  plan  that  is  part  of  a  plan 
that  relies  on  §  1.410(h)-5(f)  to  satisfy 
the  average  benefit  percentage  test,  the 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  only  if 
the  component  plan  separately  satishes 
§  1.410(b)-5(f).  In  addition,  all 
component  plans  of  a  plan  are  deemed 
to  satisfy  the  average  l^neiit  percentage 
test  if  the  plan  makes  an  early 
retirement  window  benefit  (within  the 
meaning  of  §  1.401(a)(4)-3(f)(4)(iii)) 
currently  available  (within  the  meaning 
of  §  1.401(a)(4)-3(f)(4)(ii)(A))  to  a  group 
of  employees  that  satisfies  section 
410(b)  (without  regard  to  the  average 
benefit  percentage  test),  and  if  it  would 
not  be  necessary  for  the  plan  or  any  rate 
group  or  component  plan  of  the  plan  to 
satisfy  that  test  in  order  for  the  plan  to 
satisfy  sections  401(a)(4)  and  410(b)  in 
the  absence  of  the  early  retirement 
window  benefit. 

(ii)  Relationship  to  satisfaction  of 
section  410(b)  by  the  plan.  Satisfaction 
of  section  410(b)  by  a  component  plan 
is  relevant  solely  for  purposes  of 
determining  whether  the  plan  of  which 
it  is  a  part  satisfies  section  401(a)(4), 
and  not  for  purposes  of  determining 
whether  the  plan  satisfies  section  410(b) 
itself.  The  plan  must  still  independently 
satisfy  section  410(b)  in  order  to  be  a 
qualified  plan.  Similarly,  satisfaction  of 
section  410(b)  by  a  plan  is  relevant 
solely  for  purposes  of  determining 
whether  the  plan,  and  not  the 
component  plan,  satisfies  section 
410(b).  Thus,  for  example,  a  component 
plan  that  does  not  satisfy  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2) 
must  still  satisfy  the  average  benefit  test 
of  §  1.410(b)-2(b)(3),  even  though  the 
plan  of  which  it  is  a  part  satisfies  the 
ratio  percentage  test. 

(5)  Effect  of  restructuring  under  other 
sections.  The  restructuring  rules 
provided  in  this  paragraph  (c)  apply 
solely  for  purposes  of  sections  401(a)(4) 


and  401(1),  and  those  portions  of 
sections  410(b),  414(s),  and  any  other 
provisions  that  are  specifically 
applicable  in  determining  whether  the 
requirements  of  section  401(a)(4)  are 
satisfied.  Thus,  for  example,  a 
component  plan  is  not  treated  as  a 
separate  plan  under  section  401(a)(26). 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  Employer  X  maintains  a  • 
defined  benefit  plan.  The  plan  provides  a 
normal  retirement  benefit  equal  to  1.0 
percent  of  average  annual  compensation 
times  years  of  service  to  employees  at  Plant 
S,  and  1.5  percent  of  average  annual 
compensation  times  years  of  service  to 
employees  at  Plant  T.  Under  paragraph  (c)(2) 
of  this  section,  the  plan  may  be  treated  as 
consisting  of  two  component  defined  benefit 
plans,  one  providing  retirement  benefits 
equal  to  1.0  percent  of  average  annual 
compensation  times  years  of  service  to  the 
employees  at  Plant  S,  and  another  providing 
benefits  equal  to  1.5  percent  of  average 
annual  compensation  times  years  of  service 
to  employees  at  Plant  T.  If  each  component 
plan  satisfies  sections  401(a)(4)  and  410(b)  as 
if  it  were  a  separate  plan  under  the  rules  of 
this  paragraph  (c),  then  the  entire  plan 
satisfies  section  401(a)(4). 

Example  2.  (a)  Employer  Y  maintains  Plan 
A,  a  defined  benefit  plan,  for  its  Employees 
M,  N.  O.  P,  Q.  and  R.  Plan  A  provides 
benefits  under  a  uniform  formula  that 
satisfies  the  requirements  of  §  1.401(a)(4)-3 
(b)(2)  and  (b)(3)  before  it  is  amended  on 
February  14, 1994.  The  amendment  provides 
an  early  retirement  window  benefit  that  is  a 
subsidized  optional  form  of  benefit  under 
§  1.401(a)(4)-3(b)(2)(iii)  and  that  is  available 
on  the  same  terms  to  all  employees  who 
satisfy  the  eligibility  requirements  for  the 
window.  The  early  retirement  window 
benefit  is  available  only  to  employees  who 
retire  between  June  1, 1994,  and  November 
30, 1994. 

(b)  Assume  that  Employees  M,  N,  and  O 
will  be  eligible  to  receive  the  window  benefit 
by  the  end  of  the  window  period  and 
Employees  P.  Q,  and  R  will  not.  Because 
substantially  all  employees  will  not  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
A  fails  to  satisfy  the  uniform  subsidies 
requirement  of  §  1.401(a)(4)-3(b)(2)(iii).  See 

§  1.401(a)(4)-3(b)(2)(vi),  Example  6. 

(c)  Under  paragraph  (c)(2)  of  this  section. 
Employees  M,  N,  O,  P,  Q,  and  R  may  be 
grouped  into  two  component  plans,  one 
consisting  of  Employees  M,  N,  and  O,  and  all 
their  accruals  and  other  benefits,  rights,  and 
features  under  the  plan  (including  the  early . 
retirement  window  benefit),  and  another 
consisting  of  Employees  P,  Q,  and  R,  and  all 
their  accruals  and  other  benefits,  rights,  and 
features  under  the  plan.  Each  of  the 
component  plans  identified  in  this  manner 
satisfies  the  uniform  subsidies  requirement  of 
§  1.401(a)(4)-3(b)(2)(iii),  and  thus  satisfies 

§  1.401(a)(4)-3(b).  The  entire  plan  satisfies 
section  401(a)(4)  under  the  rules  of  this 
paragraph  (c),  if  each  of  these  component 
plans  also  satisfies  section  410(b)  as  if  it  were 


a  separate  plan  (including,  if  applicable,  the 
reasonable  classification  requirement  of 
§  1.410(b)-4(b).  and  taking  into  account  the 
special  rule  of  paragraph  (c)(4Ki)  of  this 
section  that  forgives  the  average  benefit 
percentage  test  in  certain  situations  in  which 
the  average  benefit  percentage  test  would  be 
required  solely  as  a  result  of  the  early 
retirement  window  benefit). 

Example  3.  (a)  Employer  Z  maintains  Plan 
B,  a  defined  benefit  plan  with  a  benefit 
formula  that  provides  two  percent  of  average 
annual  compensation  for  each  year  of  service 
up  to  20  to  each  employee.  Assume  that  Plan 
B  would  satisfy  the  fractional  accrual  rule 
safe  harbor  in  §  1.401(a)(4)-3(b)(4),  except 
that  some  employees  accrue  a  portion  of  their 
normal  retirement  benefit  in  the  current  plan 
year  that  is  more  than  one-third  larger  than 
the  portion  of  the  same  benefit  accrued  by 
other  employees  for  the  current  plan  year, 
and  the  plan  therefore  fails  to  satisfy  the  one- 
third-laiger  requirement  of  §  1.401(a)(4)- 
3(b)(4)(i)(C)(l). 

(b)  Employer  Z  restructures  Plan  B  into  two 
plans,  one  covering  employees  with  30  years 
or  less  of  service  at  normal  retirement  age, 
and  the  other  covering  all  other  employees. 
Each  component  plan  would  separately 
satisfy  the  one-third-larger  requirement  of 
§  1.401(a)(4)-3(b)(4)(i)(C)(l)  if  the  only 
employees  taken  into  account  were  those 
employees  included  in  the  component  plan 
in  the  current  plan  year.  Under  paragraph 
(c)(3)(i)  of  this  section  and  §  1.401(a)(4)- 
3(b)(4)(iKC)(l),  however,  the  component 
plans  do  not  satisfy  the  one-third-larger 
requirement  because  the  safe  harbor 
determination  is  made  taking  into  account 
the  effect  of  the  plan  benefit  formula  on  any 
potential  employee  in  the  component  plan 
(other  than  employees  with  more  than  33 
years  of  service  at  normal  retirement  age), 
and  not  just  those  employees  included  in  the 
component  plan  in  the  current  plan  year. 

§  1.401  (a)(4>-l0  Testing  of  former 
employees. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  a  plan 
satisfies  the  nondiscriminatory  amount 
and  nondiscriminatory  availability 
requirements  of  §  1.401(a)(4)-l(b)(2)  and 
(3),  respectively,  with  respect  to  former 
employees.  Generally,  this  section  is 
relevant  only  in  the  case  of  benefits 
provided  through  an  amendment  to  the 
plan  effective  in  the  current  plan  year. 
See  the  definitions  of  employee  and 
former  employee  in  §  1.401(a)(4)-12. 

(b)  Nondiscrimination  in  amount  of 
contributions  or  benefits — (1)  General 
rule.  A  plan  satisfies  §  1.401(a)(4)- 
1(b)(2)  with  respect  to  the  amount  of 
contributions  or  benefits  provided  to 
former  employees  if,  under  all  of  the 
relevant  facts  and  circumstances,  the 
amount  of  contributions  or  benefits 
provided  to  former  employees  does  not 
discriminate  significantly  in  favor  of 
former  HCEs.  For  this  purpose, 
contributions  or  benefits  provided  to 
former  employees  includes  all 
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contributions  or  benefits  provided  to 
former  employees  or,  at  the  employer’s 
option,  only  those  contributions  or 
benefits  arising  out  of  the  amendment 
providing  the  contributions  or  benefits. 

A  plan  under  which  no  former 
employee  currently  benefits  (within  the 
meaning  of  §  1.410(b)-3(b))  is  deemed  to 
satisfy  this  paragraph  (b). 

(2)  Permitted  disparity.  Section  401(1) 
and  §  1.401  (a)(4)-7  generally  apply  to 
benefits  provided  to  former  employees 
in  the  same  manner  as  those  provisions 
apply  to  employees.  Thus,  for  example, 
for  purposes  of  determining  a  former 
employee’s  cumulative  permitted 
disparity  limit,  the  sum  of  the  former 
employee’s  total  annual  disparity 
fractions  (within  the  meaning  of 

§  1.401(l)-5)  as  an  employee  continues 
to  be  taken  into  account.  However,  the 
permitted  disparity  rate  applicable  to  a 
former  employee  is  determined  under 
§  1.401(l)-3(e)  as  of  the  age  the  former 
employee  commenced  receipt  of 
benefits,  not  as  of  the  date  the  employee 
receives  the  accrual  for  the  current  plan 
year. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (b): 

Example  1.  Employer  X  maintains  a 
section  401(1)  plan,  Plan  A.  that  uses 
maximum  permitted  disparity.  Plan  A  is 
amended  to  increase  the  benefits  of  all  former 
employees  in  pay  status.  The  percentage 
increase  for  each  former  employee  is 
reasonably  comparable  to  the  adjustment  in 
social  security  benefits  under  section 
215(i)(2)(A)  of  the  Social  Security  Act  since 
the  former  employee  commenced  receipt  of 
benefits.  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (b)  merely  because  of  the 
amendrnent. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  amendment 
provides  an  across-the-board  20  percent 
increase  in  benefits  for  all  former  employees 
in  pay  status.  The  cost  of  living  has  increased 
at  an  average  rate  of  three  percent  in  the  two 
years  preceding  the  amendment,  and  some 
HCEs  have  retired  and  become  former  HCEs 
during  that  period.  Because  this  amendment 
increases  the  disparity  in  the  plan  formula 
beyond  the  maximum  permitted  disparity 
adjusted  for  any  reasonable  approximation  of 
the  increase  in  the  cost  of  living  since  the 
HCEs  retired.  Plan  A  discriminates 
significantly  in  favor  of  former  HCEs,  and 
thus  does  not  satisfy  this  paragraph  (b). 

Example  3.  The  fects  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  only 
amended  to  increase  the  benefits  of  former 
employees  in  pay  status  who  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age.  The  determination  of 
whether  the  amendment  causes  Plan  A  to  fail 
to  satisfy  this  paragraph  (b)  must  take  into 
account  the  relative  numbers  of  former  HCEs 
and  former  NHCEs  who  have  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age. 


(c)  Nondiscrimination  in  availability 
of  benefits,  rights,  or  features.  A  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  availability  of  benefits,  rights,  and 
features  provided  to  former  employees  if 
any  change  in  the  availability  of  any 
benefit,  right,  or  feature  to  any  former 
employee  is  applied  in  a  manner  that, 
under  all  of  the  relevant  facts  and 
circumstances,  does  not  discriminate 
significantly  in  favor  of  former  HCEs. 

For  purposes  of  demonstrating  that  a 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  availability  of  loans 
provided  to  former  employees,  an 
employer  may  treat  former  employees 
who  are  parties  in  interest  within  the 
meaning  of  section  3(14)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  as  employees. 

§  1 .401  (a)(4>-1 1  Additional  rules. 

(a)  Introduction.  This  section  provides 
additional  rules  for  determining 
whether  a  plan  satisfies  section 
401(a)(4).  Paragraph  (b)  of  this  section 

’  provides  rules  for  the  treatment  of  the 
portion  of  an  employee’s  accrued 
benefit  or  account  balance  that  is 
attributable  to  rollovers,  transfers 
between  plans,  and  employee  buybacks. 
Paragraph  (c)  of  this  section  provides 
rules  regarding  vesting.  Paragraph  (d)  of 
this  section  provides  rules  regarding 
service  crediting.  Paragraph  (e)  of  this 
section,  regarding  family  aggregation, 
and  paragraph  (0  of  this  section, 
regarding  governmental  plans,  are 
reserved.  Paragraph  (g)  of  this  section 
provides  rules  regarding  the  extent  to 
which  corrective  amendments  may  be 
made  for  purposes  of  section  401(a). 

(b)  Eol lovers,  transfers,  and 
buybacks — (1)  Rollovers  and  elective 
transfers.  The  portion  of  an  employee’s 
accrued  benefit  or  account  balance 
under  a  plan  that  is  attributable  to 
rollover  (including  direct  rollover) 
contributions  to  the  plan  that  are 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  or  408(d)(3),  or 
elective  transfers  to  the  plan  that  are 
described  in  §  1.411(d)-4,  Q&A-3(b),  is 
not  taken  into  account  in  determining 
whether  the  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of§1.401(a)(4>-l(b)(2). 

(2)  Other  transfers.  jReserved) 

(3)  Employee  buybacks — (i)  Rehired 
employee  buyback  of  previous  service. 
An  employee’s  repayment  to  a  plan  of 
a  prior  distribution  finm  the  plan 
(including  reasonable  interest  fit)m  the 
time  of  the  distribution)  that  results  in 
the  restoration  of  the  employee’s 
accrued  benefit  under  the  plan  (or  the 
service  associated  with  that  accrued 
benefit)  that  would  otherwise  be 
disregarded  in  determining  the 


employee’s  accrued  benefit  in 
accordance  with  section  411  on  account 
of  the  distribution  is  not  treated  as  an 
employee  contribution  for  purposes  of 
§§1.401(a)(4)-l  through  1.401(a)(4)-13. 

(ii)  Make-up  of  missed  employee 
contributions.  If  a  contributory  DB  plan 
gives  all  employees  who  did  not  make 
employee  contributions  for  a  prior 
period  the  right  to  make  the  missed 
contributions  at  a  later  date  (including 
reasonable  interest  from  the  time  of  the 
missed  contributions)  and,  once  the 
contributions  have  b^n  made, 
determines  benefits  under  the  plan  by 
treating  the  employee  contributions 
(excluding  the  interest)  as  if  they  were 
actually  made  during  that  prior  period, 
then  those  contributions  must  satisfy 
§  1.401(a)(4)-6(c)  as  if  they  were 
employee  contributions  actually  made 
during  that  prior  period.  Thus,  for 
example,  §  1.401(a)(4)-6(c)(2)  is  not 
satisfied  for  the  current  plan  year  if  the 
employee  contribution  rate  (within  the 
meaning  of  §  1.401(a)(4)-€(b)(2)(ii)(A) 
but  determined  without  regard  to  the 
interest)  for  the  employees  making  up 
missed  contributions  is  different  than 
the  employee  contribution  rate 
applicable  to  other  employees  during 
the  prior  period.  The  ride  in  this 
paragraph  (b)(3)(ii)  may  be  extended  to 
employees  who  did  not  make  employee 
contributions  for  a  period  of  service  that 
is  or  would  otherwise  have  been 
credited  under  the  plan  and  that 
preceded  their  participation  in  the  plan. 

(c)  Vesting — fl)  General  rule.  A  plan 
satisfies  this  paragraph  (c)  if  the  manner 
in  which  employees  vest  in  their 
accrued  benefits  under  the  plan  does 
not  discriminate  in  favor  of  HCEs. 
Whether  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  a  plan  discriminates  in  favor  of 
HCEs  is  determined  under  this 
paragraph  (c)  based  on  all  of  the 
relevant  facts  and  circumstances,  taking 
into  account  any  relevant  provisions  of 
sections  401(a)(5)(E),  411(a)(10), 
411(d)(1),  411(d)(2),  411(d)(3),  411(e), 
and  420(c)(2),  and  taking  into  account 
any  plan  provisions  that  afiect  the 
nonforfeitability  of  employees’  accrued 
benefits  (e.g.,  plan  provisions  regarding 
suspension  of  benefits  permitted  under 
section  411(a)(3)(B)),  o^er  than  the 
method  of  crediting  years  of  service  for 
purposes  of  applying  the  vesting 
schedule  provided  in  the  plan. 

(2)  Deemed  equivalence  of  statutory 
vesting  schedules.  For  purposes  of  this 
paragraph  (c),  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  the  vesting  schedules  in  section 
411(a)(2)  (A)  and  (B)  are  treated  as 
equivalent  to  one  another,  and  the 
manner  in  which  employees  vest  in 
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their  accrued  benefits  under  the  vesting 
schedules  in  section  416(b)(1)  (A)  and 
(B)  are  treated  as  equivalent  to  one 
another. 

(3)  Safe  harbor  for  vesting  schedules. 
The  manner  in  which  employees  vest  in 
their  accrued  benefits  under  a  plan  is 
deemed  not  to  discriminate  in  favor  of 
HCEs  if  each  combination  of  plan 
provisions  that  affect  the 
nonforfeitability  of  any  employee’s 
accrued  benefit  would  satisfy  the 
nondiscriminatory  availability 
requirements  of  §  1.401(a)(4)-^  if  that 
combination  were  an  other  right  or 
feature. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  Man  A  provides  the  six-year 
graded  vesting  schedule  described  in  section 
416(b)(1)(B).  In  1996,  Plan  A  is  amended  to 
provide  the  five-year  vesting  schedule 
described  in  section  411(a)(2)(A).  To  comply 
with  section  411(a)(10)(B),  the  plan 
amendment  also  provides  that  all  employees 
with  at  least  three  years  of  seix'ice  may  elect 
to  retain  the  prior  vesting  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely  because 
the  prior  vesting  schedule  continues  to  apply 
to  the  accrued  benefits  of  electing  employees, 
even  if,  at  the  time  of  the  election  or  in  future 
years,  the  prior  vesting  schedule  applies  only 
to  a  group  of  employees  that  does  not  satisfy 
section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that,  for  administrative  , 
convenience  in  complying  with  section 
411(a)(10)(B),  the  plan  amendment 
automatically  provides  all  employees 
employed  on  the  date  of  the  amendment  with 
the  higher  of  the  nonforfeitable  percentages 
determined  under  either  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely 
because,  for  administrative  convenience  in 
complying  with  section  411(a)(10),  the 
amendment  exceeds  the  requirements  of 
section  411(a)(10).  The  result  would  be  the 
same  if  the  plan  amendment  automatically 
provided  the  higher  of  the  nonforfeitable 
percentages  only  to  those  employees  with  at 
least  three  years  of  service. 

Examples,  (a)  Employer  Y  maintains  Plan 
B  covering  all  of  its  employees.  On  January 
1, 1996,  Employer  Y  sells  Division  M  to 
Employer  Z,  and  all  of  the  employees  in 
Division  M  become  employees  of  Employer 
Z.  Employer  Y  obtains  a  determination  letter 
that  the  resulting  cessation  of  participation 
by  these  employees  in  Plan  B  constitutes  a 
partial  termination.  Therefore,  in  order  to 
satisfy  section  411(d)(3),  Plan  B  fully  vests 
the  accrued  benefit  of  each  of  the  employees 
of  Division  M  whose  participation  in  Plan  B 
ceased  as  a  result  of  the  sale  on  January  1, 
1996. 

(b)  The  manner  in  which  employees  vest 
in  their  accrued  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
because,  in  order  to  satisfy  section  41 1(d)(3). 
the  accrued  benefits  of  all  employees  affected 


by  the  partial  termination  become  fully 
vested.  This  is  true  even  if  the  affected  group 
of  employees  does  not  satisfy  section  410(b). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3,  except  that  Employer  Y  does  not 
obtain  a  determination  letter  that  the  sale  of 
Division  M  to  Employer  Z  will  cause  a  partial 
termination.  Instead,  based  on  its  reasonable 
belief  that  the  sale  will  cause  a  partial 
termination,  and  in  order  to  ensure  that  Plan 
B  will  satisfy  section  411(d)(3),  Employer  Y 
amends  Plan  B  to  vest  fully  the  accrued 
benefit  on  January  1, 1996  of  each  of  the 
employees  it  reasonably  believes  to  be  an 
affected  employee. 

(b)  The  manner  in  which  employees  vest 
in  their  accrued  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
because,  based  on  Employer  Y’s  reasonable 
belief  that  tlie  sale  will  cause  a  partial 
termination.  Plan  B  is  amended  to  vest  fully 
the  accrued  benefits  of  each  of  the  employees 
it  reasonably  believes  to  be  an  affected 
employee. 

(d)  Service-crediting  rules — (1) 
Overview — (i)  In  general.  A  defined 
benefit  plan  or  a  defined  contribution 
plan  does  not  satisfy  this  paragraph  (d) 
with  respect  to  the  manner  in  which 
service  is  credited  under  the  plan  unless 
the  plan  satisfies  paragraph  (d)(2)  of  this 
section.  Paragraph  (d)(3)  of  this  section 
provides  rules  for  determining  whether 
service  other  than  actual  service  with 
the  employer  may  be  taken  into  account 
in  determining  whether  a  defined 
benefit  plan  or  a  defined  contribution 
plan  satisfies  §  1.40l(a)(4)-l  (b)(2)  or 
(b)(3).  (However,  for  purposes  of  cross¬ 
testing  a  defined  contribution  plan,  only 
years  in  which  the  employee  benefited 
under  the  plan  may  be  taken  into 
account  in  determining  equivalent 
accrual  rates.  See  §  1.401(a)(4)- 
8(b)(2)(i).)  The  rules  of  this  paragraph 
(d)  apply  separately  to  service  credited 
under  a  plan  for  each  different  purpose 
under  the  plan,  including,  but  not 
limited  to;  application  of  the  benefit 
formula  (benefit  service),  application  of 
the  accrual  method  (accrual  service), 
application  of  the  vesting  schedule 
(vesting  service),  entitlement  to  benefits, 
rights,  and  features  (entitlement 
service),  application  of  the  requirements 
for  eligibility  to  participate  in  the  plan 
(eligibility  service). 

(ii)  Special  rule  for  pre-effective  date 
service.  A  plan  is  deemed  to  satisfy  this 
paragraph  (d)  with  respect  to  service 
credited  for  periods  prior  to  the  effective 
date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b)  under  a  plan 
provision  adopted  and  in  effect  as  of 
February  11, 1993  (and  any  such  service 
may  be  taken  into  account  for  purposes 
of  satisfying  §  1.401(a)(4)-l  (b)(2)  or 
(b)(3p,  if  the  plan  satisfied  the 
applicable  nondiscrimination 
requirements  with  respect  to  the  service 
that  were  in  effect  fof  all  relevant 


periods  prior  to  the  applicable  effective 
date. 

(2)  Manner  of  crediting  service — (i) 
General  rule.  A  plan  satisfies  this 
paragraph  (d)(2)  if,  on  the  basis  of  all  of 
the  relevant  facts  and  circumstances,  the 
manner  in  which  employees’  service  is 
credited  for  all  purposes  under  the  plan 
does  not  discriminate  in  favor  of  HCEs. 

(ii)  Equivalent  service-crediting 
methods.  For  purposes  of  this  paragraph 
(d)(2),  a  service-crediting  method  used 
for  a  specified  purpose  that  is  based  on 
hours  of  service,  as  provided  in  29  CFR 
2530.200b-2,  and  a  service-crediting 
method  used  for  the  same  purpose  that 
is  based  on  one  of  the  equivalencies  set 
forth  in  29  CFR  2530.200b-3,  are  treated 
as  equivalent  if  the  service-crediting 
methods  are  otherwise  the  same. 

(iii)  Safe  harbor  for  service-crediting. 
The  manner  in  which  service  is  credited 
under  a  plan  for  a  specified  purpose  is 
deemed  to  satisfy  this  paragraph  (d)(2) 
if  each  combination  of  service-crediting 
provisions  applied  for  that  purpose 
would  satisfy  the  nondiscriminatory 
availability  requirements  of 

§  1.401(a)(4)— 4  if  that  combination  were 
an  other  right  or  feature. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(2): 

Example  1.  (a)  Plan  A  covers  both  salaried 
employees  and  hourly  employees.  All  of  the 
HCis  in  Plan  A  are  salaried  employees.  For 
administrative  convenience,  salaried 
employees  in  Plan  A  (none  of  whom  are  part- 
time)  have  their  years  of  service  calculated  in 
accordance  with  the  elapsed  time  provisions 
in  §  1.410(a)-7.  Hourly  employees  in  Plan  A 
(most  of  whom  are  scheduled  to  work  2,000 
hours  in  a  year)  have  their  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200b-2  and  are  credited  with  a  year  of 
service  for  each  plan  year  in  which  they 
complete  1,000  hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service¬ 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  who 
complete  fewer  than  1,000  hours  of  service 
before  termination  of  employment  (i.e.,  quit, 
retirement,  discharge,  or  death)  during  the 
plan  year  (and  are  treated  less  favorably  than 
the  salaried  employees  with  the  same  period 
of  employment  during  the  plan  year)  is 
balanced  by  the  amount  of  service  credited 
to  hourly  employees  who  complete  more 
than  1,000  hours  of  service  before 
termination  of  employment  during  the  plan 
year  (who  are  treated  more  favorably  than  the 
salaried  employees  with  the  same  period  of 
employment  during  the  plan  year). 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  Plan  A  requires  hourly 
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employees  to  complete  2,000  hours  of  service 
in  order  to  be  credited  with  a  full  year  of 
service,  with  a  pro  rata  reduction  for  hourly 
employees  who  complete  fewer  than  2,000 
hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service- 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  whose 
employment  terminates  (i  e.,  quit,  retire,  are 
discharged,  or  die)  during  the  plan  year  is 
reasonably  comparable  to  the  amount  of 
service  credited  to  salaried  employees  whose 
employment  is  terminated  during  the  plan 
year  with  the  same  period  of  employment 
during  the  plan  year. 

(3)  Service-crediting  period — (i) 
Limitation  on  service  taken  into 
account — (A)  General  rule.  Except  as 
otheru’ise  provided  in  this  paragraph 
(d)(3),  service  for  periods  in  which  an 
employee  does  not  perform  services  as 
an  employee  of  the  employer  or  in 
which  the  employee  did  not  participate 
in  the  plan  may  not  be  taken  into 
account  in  determining  whether  the 
plan  satisHes  §  1.401  (a)(4)-l  (b)(2)  and 
(b)(3).  In  addition,  in  determining 
whether  a  plan  satisfies  §  1.401(a)(4)-l 
(b)(2)  and  (b)(3),  no  more  than  one  year 
of  service  may  be  taken  into  account 
with  respect  to  any  12-consecutive- 
month  period  (with  adjustments  for 
shorter  periods,  if  appropriate)  unless 
the  additional  service  is  required  to  be 
credited  under  section  410  or  411, 
whichever  is  applicable. 

(B)  Past  service.  Notwithstanding 
paragraph  (d)(3)(i)(A)  of  this  section, 
service  for  periods  in  which  an 
employee  performed  services  as  an 
employee  of  the  employer  and  did  not 
participate  in  a  plan,  but  in  which  the 
employee  would  have  participated  in 
the  plan  but  for  the  fact  that  the  plan  (or 
the  plan  amendment  extending  coverage 
to  the  employee)  was  not  in  existence 
during  that  period,  may  be  taken  into 
account  in  determining  whether  the 
plan  satisfies  §  1.401(a)(4)-l  (b)(2)  and 
(b)(3).  This  is  because  service  for  such 
periods  generally  would  have  been 
credited  for  the  employee  but  for  the 
timing  of  the  plan  establishment  or 
amendment,  and  the  timing  of  the  plan 
establishment  or  amendment  must 
satisfy  §  1.401(a)(4)-5(a). 

(C)  Pre-participation  and  imputed 
service.  Notwithstanding  paragraph 
(d)(3)(i)(A)  of  this  section,  to  the  extent 
that  a  plan  treats  pre-participation 
service  and  imputed  service  as  actual 
service  with  the  employer,  such  service 
may  be  taken  into  account  in 


determining  whether  the  plan  satisfies 
§  1.401(a)(4)-l  (b)(2)  and  (b)(3)  if  the 
service  satisfies  each  of  the 
requirements  in  paragraph  (d)(3)(iii)  of 
this  section  taking  into  account,  in  the 
case  of  imputed  service,  the  additional 
rules  in  paragraph  (d)(3)(iv)  of  this 
section. 

(D)  Additional  limitations  on  sen'ice- 
crediting  in  the  case  of  certain  offsets. 
Notwithstanding  paragraphs  (d)(3)(i)  (B) 
and  (C)  of  this  section,  if  a  plan  credits 
benefit  service  or  accrual  service  under 
paragraph  (d)(3)(i)  (B)  or  (C)  of  this 
section  for  a  period  before  an  employee 
becomes  a  participant  in  the  plan,  but 
offsets  the  benefits  determine  under 
the  plan  by  benefits  under  another  plan 
(whether  or  not  qualified  or  terminated) 
that  are  attributable  to  the  same  period 
for  which  that  service  is  credited,  then 
that  service  may  not  be  taken  into 
account  for  purposes  of  determining 
whether  the  first  plan  satisfies 
§  1.401(a)(4)-l  (b)(2)  or  (b)(3)  unless  the 
offset  provision  applies  on  the  same 
basis  to  all  similarly-situated  employees 
(within  the  meaning  of  paragraph 
(d)(3)(iii)(A)  of  this  section). 

(ii)  Definitions — (A)  Pre-participation 
service.  For  purposes  of  this  section, 
pre-participation  service  includes  all 
years  of  service  credited  under  a  plan 
for  yeais  of  service  with  the  employer  or 
a  prior  employer  for  periods  before  the 
employee  commenced  or  recommenced 
participation  in  the  plan  (other  than 
past  service  described  in  paragraph 
(d)(3)(i)(B)  of  this  section). 

(B)  Imputed  service.  For  purposes  of 
this  section,  imputed  service  includes 
any  service  credited  for  periods  after  an 
employee  has  commenced  participation 
in  a  plan  while  the  employee  is  not 
performing  services  as  an  employee  for 
the  employer  (including  a  period  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture),  or  while  the  employee  has  a 
reduced  work  schedule  and  would  not 
otherwise  be  credited  with  service  at  the 
level  being  credited  under  the  general 
terms  of  the  plan. 

(iii)  Requirements  for  pre¬ 
participation  and  imputed  service — (A) 
Provision  applied  to  all  similarly- 
situated  employees — (I)  General  rule.  A 
plan  provision  crediting  pre¬ 
participation  service  or  imputed  service 
to  any  HCE  must  apply  on  the  same 
terms  to  all  similarly-situated  NHCEs. 
Whether  two  employees  are  similarly 
situated  for  this  purpose  must  be 
determined  based  on  reasonable 
business  criteria,  generally  taking  into 
account  only  the  circumstances 
resulting  in  the  employees  being 
covered  under  the  plan  or  being  granted 
imputed  service  and  on  the  situation  of 


the  employees  (e.g.,  the  plan  in  which 
the  employees  benefit  or  the  employer 
by  which  they  are  employed)  during  the 
period  for  which  the  pre-participation 
service  or  imputed  service  is  cr^ited. 

For  example,  employees  who  enter  a 
plan  as  a  result  of  a  particular  merger 
and  who  participated  in  the  same  plan 
of  a  prior  employer  are  generally 
similarly  situated.  As  another  example, 
employees  who  are  transferred  to 
different  joint  ventures  or  different 
spun-off  divisions  are  generally  not 
similarly  situated. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(A): 

Example  1.  Employer  X  maintains  defined 
benefit  Plans  A  and  B  and  defined 
contribution  Plan  C.  Plan  A  covers  all 
employees  who  work  at  the  headquarters  of 
Employer  X.  Plan  B  covers  some  employees 
in  Division  M  of  Employer  X,  and  Plan  C 
covers  the  other  employees  of  Division  M. 
Plans  B  and  C  have  not  been  aggregated  for 
purposes  of  satisfying  section  401(a)(4)  or 
410(b)  for  the  period  for  which  service  is 
being  credited.  Plan  A  provides  that, 
whenever  an  employee  covered  by  Plan  B 
transfers  horn  Division  M  to  the 
headquarters,  the  employee’s  service  credited 
under  Plan  B  is  credited  under  Plan  A,  and 
the  employee’s  benefit  under  Plan  A  is  offset 
by  the  employee’s  benefit  under  Plan  B. 
However,  Plan  A  provides  for  no  similar 
recognition  of  service  or  offset  for  employees 
covered  by  Plan  C  who  transfer  from  Division 
M  to  the  headquarters.  Plan  A  does  not  fail 
to  satisfy  this  paragraph  (d)(3)(iii)(A)  merely 
because  it  credits  service  for  employees 
transferring  from  Plan  B  but  not  from  Plan  C, 
because  it  is  reasonable  to  treat  employees 
participating  in  different  plans  that  have  not 
been  aggregated  as  not  being  similarly 
situated. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Employer  X  acquires 
two  trades  or  businesses  from  different 
employers.  Employees  of  the  acquired  trades 
or  businesses  become  employees  of  Division 
M  and  become  covered  by  Plan  B.  In 
addition.  Plan  B  is  amended  to  credit  service 
with  one  of  the  trades  or  businesses  but  not 
the  other.  Plan  B  does  not  fail  to  satisfy  this 
paragraph  (d)(3)(iii)(A)  merely  because  it 
credits  service  for  one  acquired  trade  or 
business  but  not  another,  because  it  is 
reasonable  to  treat  employees  of  one  acquired 
trade  or  business  as  not  similarly  situated  to 
employees  of  another  Jbquired  trade  or 
business. 

(B)  Legitimate  business  reason — (I) 
General  rule.  There  must  be  a  legitimate 
business  reason,  based  on  all  of  the 
relevant  facts  and  circumstances,  for  a 
plan  to  credit  imputed  service  or  for  a 
plan  to  credit  pre-participation  service 
for  a  period  of  service  with  another 
employer. 

(2)  Relevant  facts  and  circumstances 
when  crediting  service  with  another 
employer.  The  following  are  examples 
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of  relevant  facts  and  circumstances  for 
determining  whether  a  legitimate 
business  reason  exists  for  a  plan  to 
credit  pre-participation  or  imputed 
service  for  a  period  of  service  with 
another  employer  as  service  with  the 
employer,  whether  one  employer  has  a 
significant  ownership,  control,  or 
similar  interest  in.  or  relationship  with, 
the  other  employer  (though  not  enough 
to  cause  the  two  employers  to  be  treated 
as  a  single  employer  under  section  414); 
whether  the  two  employers  share 
interrelated  business  operations; 
whether  the  employers  maintain  the 
same  multiple-employer  plan;  whether 
the  employers  share  similar  attributes, 
such  as  operation  in  the  same  industry 
or  the  same  geographic  area;  and 
whether  the  employees  are  an  acquired 
group  of  employees  or  the  employees 
became  employed  by  the  other  employer 
in  a  transaction  between  the  two 
employers  that  was  a  stock  or  asset 
acquisition,  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business.  Other  factors  may  also  be 
relevant  for  this  purpose,  such  as  the 
plan’s  treatment  of  service  with  other 
employers  with  which  the  employer  has 
a  similar  relationship  and  the  t)rpe  of 
service  being  credited  (e.g.,  vesting 
service  as  compared  to  benefit  service  or 
accrual  service).  A  legitimate  business 
reason  is  deemed  to  exist  for  a  plan  to 
credit  military  service  as  service  with 
the  employer. 

(5)  Examples.  The  following  examples 
illu.strate  the  rules  in  this  paragraph 
(d){3)(iii)(B): 

Example  1.  Twenty  unrelated  employers 
jointly  sponsor  a  multiple-employer  plan  that 
covers  all  employees  of  the  employers.  From 
time  to  time,  employees  transfer  employment 
among  the  employers.  There  is  a  legitimate 
business  reason  for  a  disaggregated  portion  of 
the  plan  that  benefits  the  employees  of  one 
of  the  employers  to  treat  service  with  any  of 
the  other  employers  as  service  with  the 
employer. 

Example  2.  Employer  X  owns  20  percent 
of  the  outstanding  stock  of  Employer  Y.  From 
time  to  time,  employees  transfer  from 
Employer  X  to  Employer  Y  at  the  request  of 
Employer  X.  Employer  X  maintains  defined 
benefit  Plan  A.  Plan  A  provides  that  years  of 
service  include  an  employee’s  years  of 
service  with  Employer  Y.  There  is  a 
legitimate  business  reason  for  Plan  A  to 
cr^it  service  with  Employer  Y  because 
Employer  X,  through  its  20-percent 
ownership  interest,  benefits  from  the  service 
that  the  transferred  employees  provide  to 
Employer  Y. 

Sample  3.  Employer  Z  manufoctures 
widgets  and  belongs  to  the  National  Widget 
Manufacturers’  Association.  From  time  to 
time.  Employer  Z  hires  employees  from  other 
widget  manufacturers.  Employer  Z  maintains 
a  defined  benefit  plan.  Plan  B.  w’hich  credits 


pre-participation  service  for  periods  of 
service  widi  all  other  members  of  the 
Association  located  in  the  western  half  of  the 
United  States  as  service  with  Employer  Z. 
There  is  a  legitimate  business  reason  for  Plan 
B  to  treat  service  with  other  members  of  the 
Association  as  service  with  Employer  Z. 

(C)  No  significant  discrimination — (I) 
General  rule.  Based  on  all  of  the 
relevant  facts  and  circumstances,  a  plan 
provision  crediting  pre-participation  or 
imputed  service  must  not  by  design  or 
in  operation  discriminate  significantly 
in  favor  of  HCEs. 

(2)  Relevant  facts  and  circumstances. 
The  following  are  examples  of  relevant 
facts  and  circumstances  for  determining 
whether  a  plan  provision  crediting  pre- 
participation  service  or  imputed  service 
discriminates  significantly  in  favor  of 
HCEs:  whether  the  service  credit  does 
not  duplicate  benefits  but  merely  makes 
an  employee  whole  (i.e.,  prevents  the 
employee  from  being  disadvantaged 
with  respect  to  benefits  by  a  change  in 
job  or  employer  or  provides  the 
employee  with  benefits  comparable  to 
those  of  other  employees);  the  degree  of 
business  ties  between  the  current 
employer  and  the  prior  employer,  such 
as  the  degree  of  ownership  interest  or 
other  affiliation;  the  degree  of  excess 
coverage  under  section  410(b)  of  NHCEs 
for  the  plan  crediting  the  service,  taking 
into  account  employees  who  are 
credited  with  pre-participation  service: 
whether  the  other  employer  maintains  a 
qualified  plan  for  its  employees;  the 
existence  of  reciprocal  service  credit 
under  other  plans  of  the  employer  or  the 
prior  employer;  the  circumstances 
underlying  the  employee’s  transfer  into 
the  group  of  employees  covered  by  the 
plan;  the  type  of  service  being  credited: 
and  the  relative  number  of  employees 
other  than  five-percent  owners  or  the 
most  highly-paid  HCEs  of  the  employer 
(determined  without  regard  to  the  one 
officer  rule  of  section  414(q)(5)(B))  who 
are  being  credited  with  pre-participation 
service  or  imputed  service.  The  relative 
number  referred  to  in  the  last  factor  is 
determined  taking  into  account  all 
employees  who  have  been  over  time,  or 
are  reasonably  expected  to  be  in  the 
future,  credited  with  such  service. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(C).  It  is  assumed  that  facts  not 
described  in  an  example  do  not,  in  the 
aggregate,  suggest  that  the  relevant  plan 
provision  either  does  or  does  not 
discriminate  significantly  in  favor  of 
HCEs. 

Example  1.  (a)  Employer  U  maintains 
defined  benefit  Plans  A  and  B.  Plan  A  covers 
all  employees  who  work  at  the  headquarters 
of  Employer  U.  Plan  B  covers  all  employees 
of  Division  M  of  Employer  U.  Plan  A 


provides  that,  whenever  an  employee 
transfers  from  Division  M  to  the 
headquarters,  the  employee’s  service  credited 
under  Plan  B  is  credited  under  Plan  A,  and 
the  employee’s  benefit  under  Plan  A  is  offset 
by  the  employee’s  benefit  under  Plan  B. 
Employees,  including  a  meaningful  number 
of  NHC^s,  are  periodically  transferred  from 
Division  M  to  the  headquarters  of  Employer 
U  for  bona  fide  business  reasons. 

(b)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  discriminate 
significantly  in  favor  of  HCEs.  The  provision 
is  designed  only  to  prevent  employees  from 
being  disadvantaged  by  being  transferred 
from  Division  M  to  the  headquarters,  and  a 
meaningful  number  of  NHCEs  can  be 
expected  to  benefit  from  it. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that  the  only  employees 
transferred  from  Division  M  to  the 
headquarters  of  Employer  U  are  HCEs  (but 
not  the  most  highly-paid  HCEs  of  Employer 
U). 

(b)  Employer  U  determines  that  Plan  A 
would  have  satisfied  sections  401(a)(4)  and 
410(b)  for  the  period  for  which  the 
transferred  employees  are  being  credited 
with  pre-participation  serv'ice  had  the 
employees  participated  in  Plan  A  during  that 
period.  This  determination  is  based  on  test 
results  under  sections  401(a)(4)  and  410(b) 
for  the  current  year,  taking  into  account 
significant  demographic  changes  over  this 
period. 

(c)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  significantly 
discriminate  in  favor  of  HCEs  in  the  current 
year.  This  conclusion  is  based  on  the  feet  that 
the  circumstances  underlying  the  transfers 
indicate  that  they  were  made  for  bona  fide 
business  reasons,  that  Plan  A  would  have 
satisfied  sections  401(a)(4)  and  410(b)  had 
the  transferred  employees  participated  in 
Plan  A  during  the  period  for  which  the  pre¬ 
participation  service  is  credited,  and  that  the 
transferred  employees  are  not  the  most 
highly-paid  HCEs  of  Employer  U. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that  the  only  employee 
who  is  transferr^  from  Division  M  to  the 
headquarters  of  Employer  U  is  Employee  P, 
who  is  among  the  most  highly-paid  HCEs  of 
Employer  U,  Plan  A  provides  an  unreduced 
early  retirement  benefit  at  age  55  for 
employees  with  20  years  of  service,  but  Plan 
B’s  early  retirement  benefits  are  not 
subsidized.  Employee  P  is  transferred  to  the 
headquarters  with  20  years  of  service 
credited  under  Plan  B  and  shortly  before 
attainment  of  age  55.  Employee  P  is  expected 
to  retire  upon  reaching  age  55. 

(b)  The  Plan  .A  provision  crediting  service 
under  Plan  B  discriminates  significantly  in 
favor  of  HCEs  in  the  year  of  the  transfer.  This 
is  because  the  circumstances  underlying  this 
transfer  (i.e.,  its  occurrence  shortly  before 
Employee  P’s  expected  retirement  and  the 
fact  that  the  transfer  significantly  increased 
Employee  P’s  early  retirement  benefits) 
indicate  that  Employee  P  was  transferred  to 
the  headquarters  primarily  to  obtain  the 
higher  pension  benefits  provided  under  Plan 
A. 

(c)  Because  of  this  conclusion,  the  pre¬ 
participation  service  credited  to  Employee  P 
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cannot  be  taken  into  account  in  determining 
whether  Plan  A  satisfies  §  1.401(a)(4)-l  (b)(2) 
and  (b)(3).  Thus,  if  Plan  A  credits  the  service, 
it  cannot  be  a  safe  harbor  plan  because  the 
benefit  formula  will  take  into  account  service 
that  may  not  be  taken  into  account  under  this 
paragraph  (d)(3).  In  addition.  Employee  P’s 
accrual  rates  under  the  general  test  in 
§  1.401(a}(4)-3(c)  are  likely  to  be  higher  than 
those  of  other  employees  because,  while  the 
pre-participation  service  may  be  used  to 
determine  Employee  P’s  benefits  under  Plan 
A,  the  service  must  be  disregarded  in 
determining  Employee  P’s  testing  service. 
Also,  if  Employee  P’s  pre-participation 
service  is  used  in  determining  Employee  P’s 
entitlement  to  a  benefit,  right,  or  feature 
under  Plan  A,  the  feet  that  the  service  must 
be  disregarded  in  determining  Employee  P’s 
entitlement  service  for  purposes  of 
§  1.401(a)(4)-4  may  cause  the  benefit,  right, 
or  feature  to  be  treated  as  a  separate  benefit, 
right,  or  feature  that  is  currently  available 
only  to  Employee  P. 

Example  4.  (a)  Employer  V  manufactures 
widgets  and  belongs  to  the  National  Widget 
Manufacturers’  Association.  Each  member  of 
the  Association  maintains  a  defined  beneht 
plan  that  credits  pre-participation  service  for 
periods  of  service  with  other  members  and 
offsets  benefits  under  the  plan  by  benefits 
under  the  plans  of  the  other  members. 
Employer  V  maintains  defined  benefit  Plan 
C.  ^ployer  V  periodically  hires  employees 
fiom  other  widget  manufacturers  who  are  not 
among  its  most  highly-paid  HCEs.  In  1997, 
however,  the  only  employee  hired  by 
Employer  V  from  another  member  of  the 
Association  is  Employee  Q,  who  is  among 
Employer  V's  most  highly-paid  HCEs. 
Employee  Q  receives  pre-participation 
service  credit  in  accordance  with  the  terms 
of  Plan  C  Some  of  the  plans  maintained  by 
other  members  of  the  Association  credited 
pre-participation  service  to  NHCEs  for  the 
same  period  for  which  the  pre-participation 
service  is  credited  to  Employee  Q. 

(b)  The  provision  of  Plan  C  crediting  pre¬ 
participation  service  with  other  members  of 
the  Association  does  not  discriminate 
significantly  in  1997,  despite  the  fact  that  the 
only  employee  who  received  pre¬ 
participation  service  credit  under  the 
provision  in  that  year  was  among  the  most 
highly-paid  HCEs  of  Employer  V  This 
conclusion  is  based  on  the  relative  number 
of  employees  other  than  Employer  V’s  most 
highly-paid  HCEs  who  have  been  credited  in 
the  past,  or  are  reasonably  expected  to  be 
credited  in  the  future,  with  pre-participation 
service  for  periods  of  service  with  other 
members  of  the  Association,  and  the  fact  that 
other  employees  who  are  NHCEs  are  being 
credited  with  pre-particip>ation  service  under 
a  reciprocal  agreement. 

Example  5.  Employer  W  owns  79  percent 
of  the  outstanding  stock  of  Employer  X.  From 
time  to  time,  employees  transfer  ^m 
Employer  W  to  Employer  X  at  the  request  of 
Employer  W.  The  only  employees  who  have 
ever  bron  transferred  are  HCEs.  Employer  W 
maintains  a  defined  benefit  plan.  Plan  D, 
which  credits  employees  transferred  to 
Employer  X  with  imputed  benefit  and 
accrual  service  while  employed  by  Employer 
X.  Employer  X  maintains  no  qualified  plan. 


Plan  D  would  fail  either  section  401(a)(4)  or 
section  410(b)  in  the  current  plan  year  if  the 
individuals  employed  by  Employer  X  were 
treated  as  employed  by  Employer  W.  In 
addition.  Plan  D  would  fail  either  section 
401(a)(4)  or  section  410(b)  in  the  current  plan 
year  if  the  portion  of  Plan  D  covering  the 
transferred  employees  were  treated  as 
maintained  by  Employer  X.  The  Plan  D 
provision  crediting  imputed  benefit  and 
accrual  service  to  employees  transferred  to 
Employer  X  significantly  discriminates  in 
favor  of  HCEs  in  the  current  plan  year. 

Example  6.  The  facts  are  the  same  as  in 
Example  5,  except  that  Plan  D  credits  the 
individuals  who  transfer  to  Employer  X  only 
with  imputed  vesting  and  entitlement 
service.  The  Plan  D  provision  crediting 
imputed  vesting  and  entitlement  service  to 
individuals  transferred  to  Employer  X  does 
not  significantly  discriminate  in  favor  of 
HCEs  in  the  current  plan  year,  because  there 
is  less  potential  for  discrimination  when  the 
only  types  of  service  being  imputed  are 
vesting  and  entitlement  service. 

(iv)  Additional  rules  for  imputed 
service — (A)  Legitimate  business  reasons 
for  crediting  imputed  service — (1) 
General  rule.  A  legitimate  business 
reason  does  not  exist  for  a  plan  to 
impute  service  after  an  individual  has 
permanently  ceased  to  perform  services 
as  an  employee  (within  the  meaning  of 
§  1.410(b)-9)  for  the  employer 
maintaining  the  plan,  i.e.,  is  not 
expected  to  resume  performing  services 
as  an  employee  for  the  employer.  The 
preceding  sentence  does  not  apply  in 
the  case  of  an  individual  who  is  not 
performing  services  for  the  employer 
because  of  disability  or  is  performing 
services  for  another  employer  under  an 
arrangement  (such  as  a  transfer  of  the 
employee  to  another  employer)  that 
provides  some  ongoing  business  benefit 
to  the  original  employer.  The  first 
sentence  in  this  paragraph 

(d)(3)(iv)(A)(l)  also  does  not  apply  in 
the  case  of  vesting  and  entitlement 
service  if  the  employee  is  performing 
services  for  another  employer  that  is 
being  treated  under  the  plan  as  actual 
service  with  the  original  employer. 

(2)  Certain  presumptions  applicable. 
Whether  an  individual  has  permanently 
ceased  to  perform  services  as  an 
employee  for  an  employer  is  determined 
taking  into  account  all  of  the  relevant 
facts  and  circumstances.  There  is  a 
rebuttable  presumption  for  a  period  of 
up  to  two  years  that  an  individual  who 
has  ceased  to  perform  services  as  an 
employee  for  an  employer  is 
nonetheless  expected  to  resume 
performing  services  as  an  employee  for 
the  employer,  if  the  employer  continues 
to  treat  the  individual  as  an  employee 
for  significant  piuposes  unrelated  to  the 
plan.  After  two  years,  there  is  a 
rebuttable  presumption  that  an 
individual  who  has  ceased  to  perform 


services  as  an  employee  for  the 
employer  is  not  expected  to  resume 
performing  services  as  an  employee  for 
the  employer.  The  fact  that  an 
individual  is  absent  to  perform  jury 
duty  or  military  service  automatically 
rebuts  the  latter  presumption.  Other 
evidence,  such  as  the  employer’s  layoff 
policy,  the  terms  of  an  employment 
contract,  or  specific  leave  to  pursue  a 
degree  requiring  more  than  two  years  of 
study,  may  also  rehut  this  presumption. 

(3)  Imputed  service  for  part-time 
employees.  Rules  similar  to  the  rules  in 
paragraph  (d)(3)(iv)(A)  (1)  and  (2)  of  this 
section  apply  in  the  case  of  an  employee 
whose  work  hours  are  temporarily 
reduced  and  who  therefore  would 
normally  be  credited  with  service  at  a 
reduced  rate,  hut  who  continues  to  be 
credited  with  service  at  the  same  rate  as 
before  the  reduction  (e.g.,  an  employee 
who  continues  to  be  credited  with 
service  as  if  the  employee  were  a  full¬ 
time  employee  during  a  temporary 
change  from  a  full-time  to  a  part-time 
work  schedule). 

(B)  Additional  factors  for  determining 
whether  a  provision  crediting  imputed 
service  discriminates  significantly.  In 
addition  to  the  factors  described  in 
paragraph  (d)(3)(iii)(C)(2)  of  this  section, 
relevant  facts  and  circumstances  for 
determining  whether  a  plan  provision 
crediting  imputed  service  during  a  leave 
of  absence  or  a  period  of  reduced 
services  discriminates  significantly 
include  any  employer  policies  or 
practices  that  restrict  the  ability  of 
employees  to  take  leaves  of  absence  or 
work  temporarily  on  a  part-time  basis, 
respectively. 

(v)  Satisfaction  of  other  service¬ 
crediting  rules.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (d)(3)  merely 
because  it  credits  service  to  the  extent 
necessary  to  satisfy  the  service-crediting 
rules  in  section  410(a),  411(a),  413,  or 
414(a),  §  1.410(a)— 7  (elapsed-time 
method  of  service-crediting)  or  29  CTR 
2530.200b-2  (regarding  hours  of  service 
to  be  credited),  whichever  is  applicable, 
or  29  CFR  §  2530.204-2(d)  (regarding 
double  proration  of  service  and 
compensation). 

(e)  Family  aggregation  rules. 
[Reserved] 

(f)  Governmental  plans.  [Reserved] 

(^  Corrective  amendments — (1)  In 

general.  A  corrective  amendment  that 
satisfies  the  rules  of  this  paragraph  (g) 
is  taken  into  account  for  purposes  of 
satisfying  certain  section  401(a) 
requirements  for  a  plan  year,  by  treating 
the  corrective  amendment  as  if  it  were 
adopted  and  effective  as  of  the  first  day 
of  the  plan  year.  These  rules  apply  in 
addition  to  the  rules  of  section  401(b). 
Paragraph  (g)(2)  of  this  section  describes 
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the  scope  of  the  corrective  amendments 
that  are  permitted  to  be  made.  Paragraph 
(g)(3)  of  this  section  specifies  the  ' 
conditions  under  which  a  corrective 
amendment  may  be  made.  Paragraph 
(g)(4)  of  this  section  provides  a  rule 
prohibiting  a  corrective  amendment 
from  being  taken  into  account  to  the 
extent  that  it  does  not  have  substance. 
Paragraph  (g)(5)  of  this  section  discusses 
the  effect  of  the  corrective  amendments 
permitted  under  this  paragraph  (g) 
under  provisions  other  than  section 
401(a). 

(2)  Scope  of  corrective  amendments. 
For  purposes  of  satisfying  the  minimum 
coverage  requirements  of  section  410(b), 
the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)-l(b)(2).  or 
the  nondiscriminatory  plan  amendment 
requirement  of  §  1.401(a)(4)-l(b)(4),  a 
corrective  amendment  may  retroactively 
increase  accruals  or  allocations  for 
employees  who  benefited  under  the 
plan  during  the  plan  year  being 
corrected,  or  may  grant  accruals  or 
allocations  to  individuals  who  did  not 
benefit  under  tbe  plan  during  the  plan 
year  being  corrected.  In  addition,  for 
purposes  of  satisfying  the 
nondiscriminatory  current  availability 
requirement  of  §  1.401(a)(4)— 4(b)  for 
benefits,  rights,  or  features,  a  corrective 
amendment  may  make  a  benefit,  right, 
or  feature  available  to  employees  to 
whom  it  was  previously  not  available.  A 
corrective  amendment  may  not, 
however,  correct  for  a  failure  to 
incorporate  the  pre-termination 
restrictions  of  §  1.401(a)(4)-5(b). 

(3)  Conditions  for  corrective 
amendments — (i)  In  general.  A 
corrective  amendment  is  not  taken  into 
account  prior  to  its  adoption  under  this 
paragraph  (g)  unless  it  satisfies  each  of 
the  requirements  of  paragraph  (g)(3)  (ii) 
through  (vii)  of  this  section,  whichever 
are  applicable.  Thus,  for  example,  if  any 
of  the  applicable  requirements  are  not 
satisfied,  any  additional  accruals  arising 
from  an  amendment  adopted  after  the 
end  of  a  plan  year  are  not  given 
retroactive  effect  and,  thus,  are  tested  in 
the  plan  year  in  which  the  amendment 
is  adopted. 

(ii)  Benefits  not  reduced.  Except  as 
permitted  under  paragraph 
(g)(3)(vi)(C)(2)  of  this  section,  the 
corrective  amendment  may  not  result  in 
a  reduction  of  an  employee’s  benefits 
(including  any  benefit,  right,  or  feature), 
determined  based  on  the  terms  of  the 
plan  in  effect  immediately  before  the 
amendment. 

(iii)  Amendment  effective  for  all 
purposes.' For  purposes  of  determining 
an  employee’s  rights  and  benefits  under 
the  plan,  the  corrective  amendment 
must  generally  be  effective  as  if  the 


amendment  had  been  made  on  the  first 
day  of  the  plan  year  being  corrected. 
Thus,  if  the  corrective  amendment  is 
made  after  the  close  of  the  plan  year 
being  corrected,  an  employee’s 
allocations  or  accruals,  along  with  the 
associated  benefits,  rights,  and  features, 
must  be  increased  to  the  level  at  which 
they  would  have  been  had  the 
amendment  been  in  effect  for  the  entire 
preceding  plan  year.  Accordingly,  such 
increases  are  taken  into  account  for 
testing  purposes  as  if  the  increases  had 
actually  occurred  in  the  prior  plan  year. 
However,  to  the  extent  that  an 
amendment  makes  a  benefit,  right,  or 
feature  available  to  a  group  of 
employees,  the  amendment  does  not  fail 
to  satisfy  this  paragraph  (g)(3)(iii) 
merely  because  it  is  not  effective  prior 
to  the  date  of  adoption  and,  therefore, 
the  benefit,  right,  or  feature  is  not  made 
currently  available  to  those  employees 
before  that  date. 

(iv)  Time  when  amendment  must  be 
adopted  and  put  into  effect — (A) 

General  rule.  Any  corrective 
amendment  intended  to  apply  to  the 
preceding  plan  year  must  be  adopted 
and  implement^  on  or  before  the  15th 
day  of  the  10th  month  after  the  close  of 
the  plan  year  in  order  to  be  taken  into 
account  for  the  preceding  plan  year. 

(B)  Determination  letter  requested  by 
employer  or  plan  administrator.  If.  on  or 
before  the  end  of  the  period  set  forth  in 
paragraph  (g)(3)(iv)(A)  of  this  section, 
the  employer  or  plan  administrator  files 
a  request  pursuant  to  §  601.201(o)  of  this 
chapter  (Statement  of  Procedural  Rules) 
for  a  determination  letter  on  the 
amendment,  the  initial  or  continuing 
qualification  of  the  plan,  or  the  trust 
that  is  part  of  the  plan,  the  period  set 
forth  in  paragraph  (g)(3)(iv)(A)  of  this 
section  is  extended  in  the  same  manner 
as  provided  for  an  extension  of  the 
remedial  amendment  period  under 
§1.401(b)-l(d)(3). 

(v)  Corrective  amendment  for 
cov'eroge  or  amounts  testing — (A) 
Retroactive  benefits  must  be  provided  to 
nondiscriminatory  group.  Except  as 
provided  in  paragraph  (g)(3)(v){B)  of  this 
section,  if  the  corrective  amendment  is 
adopted  after  the  close  of  the  plan  year, 
the  additional  allocations  or  accruals  for 
the  preceding  year  resulting  from  the 
corrective  amendment  must  separately 
satisfy  section  401(a)(4)  for  the 
preceding  plan  year  and  must  benefit  a 
group  of  employees  that  separately 
satisfies  section  410(b)  (determined  by 
applying  the  same  rules  as  are  applied 
in  determining  whether  a  component 
plan  separately  satisfies  section  410(b) 
under  §  1.401(a)(4)-9(c)(4)).  Thus,  for 
example,  in  applying  the  rules  of  this 
paragraph  (g)(3)(v),  an  employer  may 


not  aggregate  the  additional  accruals  or 
allocations  for  the  preceding  plan  year 
resulting  from  the  corrective 
amendment  with  the  other  accruals  or 
allocations  already  provided  under  the 
terms  of  the  plan  as  in  effect  during  the 
preceding  plan  year  without  regard  to 
the  corrective  amendment. 

(B)  Corrective  amendment  to  conform 
to  safe  harbor.  The  requirements  of 
paragraph  (g)(3)(v)(A)  of  this  section 
need  not  be  met  if  the  corrective 
amendment  is  for  purposes  of 
conforming  the  plan  to  one  of  the  safe 
harbors  in  §  1.401(a)(4)-2(b)  or 
§  1.401(a)(4)-3(b)  (including  for 
purposes  of  applying  the  requirements 
of  those  safe  harbors  under  the  optional 
testing  methods  in  §  1.401(a)(4)-8  (b)(3) 
or  (c)(3)).  or  ensuring  that  the  plan 
continues  to  meet  one  of  those  safe 
harbors. 

(vi)  Conditions  for  corrective 
amendment  of  the  availability  of 
benefits,  rights,  and  features.  A 
corrective  amendment  may  not  be  taken 
into  account  under  this  paragraph  (g)  for 
purposes  of  satisfying  §  1.401(a)(4)-4(b) 
for  a  given  plan  year  unless — 

(A)  The  corrective  amendment  is  not 
part  of  a  pattern  of  amendments  being 
used  to  corre^  repeated  failures  with 
respect  to  a  particular  benefit,  right,  or 
feature: 

(B)  The  relevant  provisions  of  the 
plan  immediately  after  the  corrective 
amendment  with  respect  to  the  benefit, 
right,  or  feature  (including  a  corrective 
amendment  eliminating  the  benefit, 
right,  or  feature)  remain  in  effect  until 
the  end  of  the  first  plan  year  beginning 
after  the  date  of  the  amendment:  and 

(C)  The  corrective  amendment 
either — 

(1)  Expands  the  group  of  employees  to 
whom  the  benefit,  right,  or  feature  is 
currently  available  so  that  for  each  plan 
year  in  which  the  corrective  amendment 
is  taken  into  account  in  determining 
whether  the  plan  satisfies  §  1.401(a)(4)- 
4(b).  the  group  of  employees  to  whom 
the  benefit,  right,  or  feature  is  currently 
available,  after  taking  into  account  the 
amendment,  satisfies  the 
nondiscriminatory  classification 
requirement  of  §  1.410(b)-4  (and  thus 
the  current  availability  requirement  of 

§  1.401(a)(4)-4(b))  with  a  ratio 
percentage  greater  than  or  equal  to  the 
lesser  of — 

(/)  The  safe  harbor  percentage 
applicable  to  the  plan;  and 

(ji)  The  ratio  percentage  of  the  plan; 
or 

(2)  Eliminates  the  benefit,  right,  or 
feature  (to  the  extent  permitted  under 
section  411(d)(6))  on  or  before  the  last 
day  of  the  plan  year  for  which  the 
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corrective  amendment  is  taken  into 
account. 

(vii)  Special  rules  for  section  40J(k) 
plans  and  section  401  (m)  plans — (A) 
Minimum  coverage  requirements.  In  the 
c.ase  of  a  section  401  (k)  plan,  a 
corrective  amendment  may  only  be 
taken  into  account  for  purposes  of 
satisfying  §  1.410(b)-3(a)(2)(i)  under  this 
paragraph  (g)  for  a  given  plan  year  to  the 
extent  that  the  corrective  amendment 
grants  qualihed  nonelective 
contributions  within  the  meaning  of 
§  1.401(k)-l(g)(13){ii)  (QNECs)  to 
nonhighly  compensated  nonexcludable 
employees  who  were  not  eligible 
employees  within  the  meaning  of 
§  1.401(k)-l(g)(4)  for  the  given  plan 
year,  and  the  amount  of  the  QNECs 
granted  to  each  nonhighly  compensated 
nonexcludable  employee  equals  the 
product  of  the  nonhighly  compensated 
nonexcludable  employee’s  plan  year 
compensation  and  the  actual  deferral 
percentage  (within  the  meaning  of 
section  401(k)(3)(B))  for  the  given  plan 
year  for  the  group  of  NHCEs  who  are 
eligible  employees.  Similarly,  in  the 
case  of  a  section  401(m)  plan,  a 
corrective  amendment  may  only  be 
taken  into  account  for  purposes  of 
satisfying  §  1.410{b)-3(a)(2)(i)  under  this 
paragraph  (g)  for  a  given  plan  year  to  the 
extent  that  the  corrective  amendment 
grants  qualified  nonelective 
contributions  (QNECs)  to  nonhighly 
compensated  nonexcludable  employees 
who  were  not  eligible  employees  within 
the  meaning  of  §  1.401(m)-l(f)(4)  for  the 
given  plan  year,  and  the  amount  of  the 
QNECs  granted  to  each  nonhighly 
compensated  nonexcludable  employee 
equals  the  product  of  the  nonhighly 
compensated  nonexcludable  employee’s 
plan  year  compensation  and  the  actual 
contribution  percentage  (within  the 
meaning  of  section  401(m)(3))  for  the 
given  plan  year  for  the  group  of  NHCEs 
who  are  eligible  employees. 

(B)  Correction  of  rate  of  match.  In  the 
case  of  a  section  401  (m)  plan, 
allocations  for  a  given  plan  year  granted 
under  a  corrective  amendment  to 
NHCEs  who  made  contributions  for  the 
plan  year  eligible  for  a  matching 
contribution  may  be  treated  as  matching 
contributions.  These  allocations  treated 
as  matching  contributions  may  be  taken 
into  account  for  piurposes  of  satisfying 
the  current  availability  requirement  of 
§  1.401(a)(4)-4(b)  with  respect  to  the 
right  to  a  rate  of  match,  but  may  not  be 
taken  into  account  for  satisfying  other 
amounts  testing. 

(4)  Corrective  amendments  must  have 
substance.  A  corrective  amendment  is 
not  taken  into  account  in  determining 
whether  a  plan  satisfies  section 
401(a)(4)  or  410(b)  to  the  extent  the 


amendment  affects  nonvested 
employees  whose  employment  with  the 
employer  terminated  on  or  before  the 
close  of  the  preceding  year,  and  who 
therefore  would  not  have  received  any 
economic  benefit  from  the  amendment 
if  it  had  been  made  in  the  prior  year. 
Similarly,  in  determining  whether  the 
requirements  of  paragraph 
(g)(3)(vi)(C)(I)  of  this  section  are 
satisfied,  a  corrective  amendment 
making  a  benefit,  right,  or  feature 
available  to  employees  is  not  taken  into 
account  to  the  extent  the  benefit,  right, 
or  feature  is  not  currently  available  to 
any  of  those  employees  immediately 
after  the  amendment.  However,  a  plan 
will  not  fail  to  satisfy  the  requirements 
of  paragraph  (g)(3)(viKC)(l)  of  this 
section  by  operation  of  the  provisions  in 
this  paragraph  (g)(4)  if  the  benefit,  right, 
or  feature  is  made  available  to  all 
employees  in  the  plan  as  of  the  date  of 
the  amendment. 

(5)  Effect  under  other  statutory 
requirements.  A  corrective  amendment 
under  this  paragraph  (g)  is  treated  as  if 
it  were  adopted  and  effective  as  of  the 
first  day  of  the  plan  year  only  for  the 
specific  purposes  described  in  this 
paragraph  (g).  Thus,  for  example,  the 
corrective  amendment  is  taken  into 
account  not  only  for  purposes  of 
sections  401(a)(4)  and  410(b),  but  also 
for  purposes  of  determining  whether  the 
plan  satisfies  sections  401(1).  By 
contrast,  the  amendment  is  not  given 
retroactive  effect  for  purposes  of  section 
404  (deductions  for  employer 
contributions)  or  section  412  (minimum 
funding  standards),  unless  otherwise 
provided  for  in  rales  applicable  to  those 
sections. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (g): 

Example  1.  Employer  U  maintains  a 
calendar  year  defined  benefit  plan  that  in 
1994  is  tested  using  the  safe  harbor  for  flat 
benefit  plans  in  §1.401(a)(4)-3(b)(4).  In  1996, 
Employer  U  is  concerned  that  the  plan  will 
not  satisfy  the  demographic  requirement  in 
§  1.401(a)(4)-3(b)(4)(iKC)(3)  for  the  1995  plan 
year  because  the  average  of  the  normal 
accrual  rates  for  all  NHCEs  is  less  than  70 
percent  of  the  average  of  the  normal  accrual 
rates  for  all  HCEs.  Ptovided  the  corrective 
amendment  would  otherwise  satisfy  this 
paragraph  (g).  Employer  U  may  make  a 
corrective  amendment  to  the  plan  to  increase 
the  number  of  NHCEs  so  that  the  amended 
plan  satisfies  the  safe  harbor  for  the  1995 
plan  year.  The  corrective  amendment  need 
not  satisfy  paragraph  (g)(3)(v)(A)  of  this 
section  b^use  Employer  U  is  retroactively 
amending  the  plan  to  conform  to  a  safe 
harbor  in  §  1.401(a)(4}-3(b).  See  paragraph 
(g)(3)(v)(B)  of  this  section. 

Example  2.  (a)  Employer  V  maintains  a 
calendar  year  defined  contribution  plan 
covering  all  the  employees  in  Division  M  and 
Division  N.  Under  the  plan,  only  employees 


in  Division  M  have  the  right  to  direct  the 
investments  in  their  account.  For  plan  years 
prior  to  1996,  the  plan  met  the  current 
availability  requirement  of  §  1.401(a)(4)-4(b) 
because  the  employees  in  Division  M  were  a 
group  of  employees  that  satisfied  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4.  Because  of  attrition  in  the 
employee  population  in  Division  M  in  1996, 
the  group  of  employees  to  whom  the  right  to 
direct  investments  is  available  during  that 
plan  year  no  longer  meets  the 
nondiscriminatory  classification  test  of 
§  1.410(b)— 4.  Thus,  the  right  to  direct 
investments  under  the  plan  does  not  meet  the 
current  availability  requirement  of 
§  1.401(a)(4)-4(b)  during  the  1996  plan  year 

(b)  Employer  V  may  amend  the  plan  in 
1997  (but  on  or  before  October  15)  to  make 
the  right  to  direct  investments  available  from 
the  date  of  the  corrective  amendment  to  a 
larger  group  of  employees  and  the  corrective 
amendment  may  be  taken  into  account  for 
purposes  of  satisfying  the  current  availability 
requirement  of  §  1.401(a)(4)-4(b)  for  1996  if 
the  amendment  satisfies  this  paragraph  (g). 
Thus,  for  example,  the  group  of  employees  to 
whom  the  right  to  direct  investments  is 
currently  available,  after  taking  into  account 
the  corrective  amendment,  must  satisfy  the 
nondiscriminatory  classification  test  of 

S  1.410(b)-4  for  1996  using  a  safe  harbor 
percentage  (or  if  lower,  the  ratio  percentage 
of  the  plan  for  1996).  In  addition,  the 
corrective  amendment  making  the  right  to 
direct  investments  available  to  a  larger  group 
of  employees  must  remain  in  effect  through 
the  end  of  the  1998  plan  year. 

(c)  In  order  for  Employer  V  to  take  the 
corrective  amendment  into  account  for 
purposes  of  satisfying  the  current  availability 
requirement  of  §  1.401(a)(4)-4(b)  for  the 
portion  of  the  1997  plan  year  before  the 
amendment,  the  group  of  employees  to 
whom  the  right  to  direct  investments  is 
currently  available,  taking  into  account  the 
amendment,  must  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  for  1997  using  a  safe  harbor 
percentage  (or  if  lower,  the  ratio  percentage 
of  the  plan  for  1997). 

(d)  Alternatively,  if  Employer  V  adopts  the 
corrective  amendment  before  the  end  of  the 
1996  plan  year,  the  corrective  amendment 
need  only  remain  in  force  through  the  end  of 
the  1997  plan  year,  or  the  corrective 
amendment  may  eliminate  the  right  to  direct 
investments  (provided  that  the  elimination 
remains  in  effect  through  the  end  of  the  1997 
plan  year). 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  1997,  Employer  V  makes  a 
corrective  amendment  to  extend  the  plan  to 
employees  of  Division  O  as  well  as  Divisions 
M  and  N.  Assume  that  the  corrective 
amendment  satisfies  paragraph  (g)(3)(v)(A)  of 
this  section,  and  thus,  may  be  taken  into 
account  for  purposes  of  satisfying  the 
nondiscriminatory  amounts  requirement  of 
$  1.401(a)(4)-l(b)(2)  or  the  minimum 
coverage  requirements  of  section  410(b). 
However,  the  employees  in  Division  O  will 
not  be  taken  into  account  in  determining 
whether  the  right  to  direct  investments  meets 
the  current  availability  requirements  of 
§  1.401(a)(4)-4(b)  unless  the  corrective 


46820  Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations 


amendment  meets  the  requirements  of 
paragraph  (g)(3Kvi)  of  this  section.  Thus,  for 
example,  the  group  of  employees  to  whom 
the  right  to  direct  investments  is  made 
available  as  a  result  of  the  expansion  of 
coverage,  after  taking  into  account  the 
corrective  amendment,  must  satisfy  the 
nondiscriminatory  clarification  test  of 
§  1.4t0(b>-4  for  1996  using  a  safe  harbor 
percentage  (or  if  lower,  the  ratio  percent^ 
of  the  plan  for  1996).  In  addition,  the 
amendment  making  the  right  to  direct 
investments  av’ai  table  to  a  larger  group  of 
employees  must  remain  in  effect  though  the 
end  of  the  1998  plan  year. 

Example  4.  Employer  W  maintains  a 
defined  benefit  plan  that  covers  all 
employees  and  that  off%ts  an  employee’s 
benefit  by  the  employee's  projected  primary 
insurance  amount.  The  plan  is  not  eligible  to 
use  the  safe  harbors  under  §  1.401  (a](4)-3(b) 
because  the  plan  does  not  satisfy  section 
401(1).  Under  the  plan,  the  accrual  rates  for 
all  HCEs  (determined  under  the  general  test 
of  §  1.401(aM4)-3(c))  for  1998  are  less  than 
1.5  percent  of  average  annual  compensation, 
and  the  accrual  rates  for  all  NHCEs 
(determined  under  the  general  test  of 
§  1.401(a)(4)-3(c))  for  1998  are  two  percent  of 
average  annual  compensation.  If  Employer  W 
adopts  a  corrective  amendment  adopted  in 
1999  that  retroactively  increases  HCEs’ 
benefits  under  the  plan  so  that  their  accrual 
rales  equal  those  of  the  NHCEs,  the  corrective 
amendment  may  not  be  taken  into  account  in 
testing  the  1998  plan  year  (i.e.,  the  accruals 
that  result  from  the  corrective  amendment 
are  treated  as  1999  accruals),  because  the 
accruals  for  the  1998  plan  year  resulting  from 
the  corrective  amendment  would  not 
separately  satisfy  sections  410(b)  and 
401(a)(4).  This  is  the  case  even  if,  after  taking 
^  the  amendment  into  account,  the  plan  would 
*  satisfy  sections  410(b)  and  401(a)(4)  for  the 
1998  plan  year. 

Example  5.  Employer  X  maintains  two 
plans — Plan  A  and  Plan  B.  Plan  A  satisfies 
the  ratio  percentage  test  of  §  1.410(b)-2(b)(2), 
but  Plan  B  does  not.  Thus,  in  order  to  satisfy 
section  410(b).  Plan  B  must  satisfy  the 
average  benefits  test  of  §  1.410(b)-2(b)(3).  The 
average  benefit  percentage  of  Plan  B  is  60 
percent.  Employer  X  may  take  into  account 
a  corrective  amendment  that  increases  the 
accruals  under  either  Plan  A  or  Plan  B  so  that 
the  average  benefit  percentage  meets  the  70 
percent  requirement  of  the  average  benefits 
test,  if  the  amendment  satisfies  paragraph 
(g)(3)(v)  of  this  section. 

Example  6.  Employer  Y  maintains  Plan  C, 
which  does  not  satisfy  section  401(a)(4)  in  a 
plan  year.  Under  the  terms  of  paragraph  (g)(2) 
of  this  section.  Employer  Y  amends  Plan  C 
to  increase  the  benefits  of  certain  employees 
retroactively.  In  designing  the  amendment. 
Employer  Y  identifies  those  employees,  who 
have  terminated  without  vested  benefits 
during  the  period  after  the  end  of  the  prior 
plan  year  and  before  the  adoption  date  of  the 
amendment,  and  the  amendment  provides 
increases  in  benefits  primarily  to  those 
employees.  It  would  be  inconsistent  with  the 
purpose  of  preventing  discrimination  in  favor 
of  HCEs  for  Plan  C  to  treat  the  amendment 
as  retroactively  effective  under  this 
paragraph  (g).  See  §1.401(aM4)-l(c)(2). 


Example  7.  Employer  Z  maintains  both  a 
section  401(k)  plan  and  a  section  401(m)  plan 
that  provides  matching  contributions  at  a  rate 
of  50  percent  with  respect  to  elective 
contributions  under  the  section  401  (k)  plan. 

In  plan  year  1995,  the  section  401(k)  plan 
fails  to  satisfy  the  actual  deferral  percentage 
test  of  section  401(k)(3).  In  order  to  satisfy 
section  401(kH3).  Employer  Z  makes 
corrective  distributions  to  HCEs  HI  through 
HIO  of  their  excess  contributions  as  provided 
under  §  1.401(k)-l(f).  The  matching 
contributions  that  Hi  through  HlO  had 
received  on  account  of  their  excess 
contributions  are  not  forfeited,  however. 

Thus,  the  effective  rate  of  matching 
contributions  provided  to  Hi  through  HlO  is 
increased  as  a  result  of  the  corrective 
distributions.  See  §1.401(a)(4)-4(e)(3)(iii)(G). 
Since  no  NHCE  in  the  section  401(m)  plan  is 
provided  with  an  equivalent  rate  of  matching 
contributions,  the  rate  of  matching 
contributions  provided  to  Hi  through  HlO 
does  not  satisfy  the  nondiscriminatory 
availability  requirement  of  §  1.401(a)(4)-4  in 
plan  year  1995.  Employer  Z  makes  a 
corrective  amendment  by  October  15, 1996, 
that  grants  allocations  to  NHCEs  who  made 
contributions  for  the  1995  plan  year  eligible 
for  a  matching  contribution.  Employer  Z  may 
treat  the  allocations  granted  under  the 
corrective  amendment  to  those  NHCEs  as 
matching  contributions  for  the  1995  plan 
year  and,  as  a  result,  take  them  into  account 
in  determining  whether  the  availability  of  the 
rate  of  matching  contributions  provide  to 
Hi  through  HlO  satisfies  the  current 
availability  requirement  of  §  1.401(a)(4)-4(b) 
for  the  1995  plan  year. 

§1.401  (a)(4)-1 2  Definitions. 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of 
§§  1.401(a)(4)-l  through  1.401(a){4)-13. 

Accumulation  plan.  Accumulation 
plan  means  a  defined  benefit  plan  under 
which  the  benefit  of  every  employee  for 
each  plan  year  is  separately  determined, 
using  plan  year  compensation  (if 
benefits  are  determined  as  a  percentage 
of  compensation  rather  as  than  a  dollar 
amount)  separately  calculated  for  the 
plan  year,  and  each  employee’s  total 
accrued  benefit  as  of  the  end  of  a  plan 
year  is  the  sum  of  the  separately 
determined  benefit  for  that  plan  year 
and  the  total  accrued  benefit  as  of  the 
end  of  the  preceding  plan  year. 

Acquired  group  of  employees. 
Acquired  group  of  employees  means 
employees  of  a  prior  employer  who 
become  employed  by  the  employer  in  a 
transaction  between  the  employer  and 
the  prior  employer  that  is  a  stock  or 
asset  acquisition,  merger,  or  other 
similar  transaction  involving  a  change 
in  the  employer  of  the  employees  of  a 
trade  or  business,  plus  employees  hired 
by  or  transferred  into  the  acquired  trade 
or  business  on  or  before  a  date  selected 
by  the  employer  that  is  within  the 
transition  period  defined  in  section 


410(b)(6)(C)(ii).  In  addition,  in  the  case 
of  a  transaction  prior  to  the  effective 
date  of  these  regulations,  the  date  by 
which  employees  must  be  hired  by  or 
transferred  into  the  acquired  trade  or 
business  in  order  to  be  included  in  the 
acquired  group  of  employees  may  be 
any  date  prior  to  February  11, 1993, 
without  regard  to  whether  it  is  later  than 
the  end  of  the  transition  period  defined 
in  section  410(b)(6)(C)(ii). 

Actuarial  equivalent.  An  amount  or 
benefit  is  the  actuarial  equivalent  of,  or 
is  actuarially  equivalent  to,  another 
amount  or  benefit  at  a  given  time  if  the 
actuarial  present  value  of  the  two 
amounts  or  benefits  (calculated  using 
the  same  actuarial  assumptions)  at  that 
time  is  the  same. 

Actuarial  present  value.  Actuarial 
present  value  means  the  value  as  of  a 
specified  date  of  an  amount  or  series  of 
amounts  due  thereafter,  where  each 
amount  is — 

(1)  Multiplied  by  the  probability  that 
the  condition  or  conditions  on  which 
payment  of  the  amount  is  contingent 
will  be  satisfied;  and 

(2)  Discounted  according  to  an 
assumed  rate  of  interest  to  reflect  the 
time  value  of  money. 

Ancillary  benefit.  Ancillary  benefit  is 
defined  in  §  1.401(a)(4)-4(e)(2). 

Average  annual  compensation. 
Average  annual  compensation  is 
defined  in  §  1.401(a)(4)-3(e)(2). 

Base  benefit  percentage.  Base  benefit 
percentage  is  defined  in  §  1.401(1)- 
1(c)(3). 

•  Benefit  formula.  Benefit  formula 
means  the  formula  a  defined  benefit 
plan  applies  to  determine  the  accrued 
benefit  (within  the  meaning  of  section 
411(a)(7)(A)(i))  in  the  form  of  an  annual 
benefit  commencing  at  normal 
retirement  age  of  an  employee  who 
continues  in  service  until  normal 
retirement  age.  Thus,  for  example,  the 
benefit  formula  does  not  include  the 
accrual  method  the  plan  applies  (in 
conjunction  with  the  benefit  formula)  to 
determine  the  accrued  benefit  of  an 
employee  who  terminates  employment 
before  normal  retirement  age.  For 
purposes  of  this  definition,  a  change  in 
plan  provisions  that  applies  only  to 
certain  employees  who  terminate  within 
a  limited  period  of  time  (e.g.,  an  early 
retirement  window  benefit)  is  treated  as 
a  change  in  the  plan’s  benefit  formula 
for  the  employees  to  whom  the  change 
is  potentially  applicable  during  the 
period  that  the  change  is  potentially 
applicable  to  them.  The  preceding 
sentence  applies  only  to  the  extent  that 
the  change  in  plan  provisions  would 
result  in  a  change  in  the  benefit  formula 
if  it  were  permanent  and  applied 
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without  regard  to  when  the  employees’ 
employment  was  terminated. 

Benefit,  right,  or  feature.  Benefit, 
right,  or  feature  means  an  optional  form 
of  benefit,  an  ancillary  beneHt,  or  an 
other  right  or  feature  within  the 
meaning  of  §  1.401(a)(4)— 4(e). 

Contributory  DB  plan.  Contributory 
DB  plan  means  a  defined  benefit  plan 
that  includes  employee  contributions 
not  allocated  to  separate  accounts. 

Defined  benefit  excess  plan.  Defined 
benefit  excess  plan  is  defined  in 
§1.401(l)-l(c)(16)(i). 

Defined  benefit  plan.  Defined  benefit 
plan  is  defined  in  §  1.410(b)-9. 

Defined  contribution  plan.  Defined 
contribution  plan  is  defined  in 
§  1.410(b)-9. 

Determination  date.  Determination 
date  is  defined  in  §  1.401(a)(4)- 
8(b)(3)(iv)(A). 

Employee.  With  respect  to  a  plan  for 
a  given  plan  year,  employee  means  an 
employee  (within  the  meaning  of 
§  1.410(b)-^)  who  benefits  as  an 
employee  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410(b)- 
3). 

Employer.  Employer  is  defined  in 
§  1.410(b)-9. 

ESOP.  ESOP  is  defined  in  §  1.410(b)- 
9. 

Excess  benefit  percentage.  Excess 
benefit  percentage  is  defined  in 
§  1.401(l)-l(c)(14). 

Former  employee.  With  respect  to  a 
plan  for  a  given  plan  year,  former 
employee  means  a  former  employee 
(within  the  meaning  of  §  1.410(b)-9). 

Former  HCE.  Former  HCE  means  a 
highly  compensated  former  employee  as 
defined  in  §  1.410(b)-9. 

Former  NHCE.  Former  NHCE  means  a 
former  employee  who  is  not  a  former 
HCE. 

Fresh-start  date.  Fresh-start  date  is 
defined  in  §  1.401(a)(4)-13(c)(5)(iii). 

Fresh-start  group.  Fresh-start  group  is 
defined  in  §  1.401(a)(4)-13(c)(5){ii). 

Gross  benefit  percentage.  Gross 
benefit  percentage  is  defined  in 
§  1.401(l)-l(c)(18). 

HCE.  HCE  means  a  highly 
compensated  employee  as  defined  in 
§  1.410(b)-9  who  benefits  under  the 
plan  for  the  plan  year  (within  the 
meaning  of  §  1.410(b)-3). 

Integration  level.  Integration  level  is 
defined  in  §  1.401(l)-l(c)(20). 

Measurement  period.  Measurement 
period  is  defined  in  §  1.401(a)(4)— 
3(d)(l)(iii). 

Multiemployer  plan.  Multiemployer 
plan  is  defined  in  §  1.410(b)-9. 

NHCE.  NHCE  means  an  employee 
who  is  not  a  HCE. 

Nonexcludable  employee. 
Nonexcludable  employee  means  an 


employee  within  the  meaning  of 
§  1.410(b)-9,  other  than  an  excludable 
employee  with  respect  to  the  plan  as 
determined  under  §  1.410(b)-6.  A 
nonexcludable  employee  may  be  either 
a  highly  or  nonhighly  compensated 
nonexcludable  employee,  depending  on 
the  nonexcludable  employee’s  status 
under  section  414(q). 

Normalize.  With  respect  to  a  benefit 
payable  to  an  employee  in  a  particular 
form,  normalize  means  to  convert  the 
benefit  to  an  actuarially  equivalent 
straight  life  annuity  commencing  at  the 
employee’s  testing  age.  The  actuarial 
assumptions  used  in  normalizing  a 
benefit  must  be  reasonable  and  must  be 
applied  on  a  gender-neutral  basis.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  among  the 
assumptions  considered  reasonable  for 
this  purpose. 

offset  plan.  Offset  plan  is  defined  in 
§  1.401(l)-l(c)(24). 

Optional  form  of  benefit.  Optional 
form  of  benefit  is  defined  in 
§  1.401(a)(4)-^(e)(l). 

Other  right  or  feature.  Other  right  or 
feature  is  defined  in  §  1.401(a)(4)- 
4(e)(3). 

Plan.  Plan  means  a  plan  within  the 
meaning  of  §  1.410(b)-7  (a)  and  (b),  after 
application  of  the  mandatory 
disaggregation  rules  of  §  1.410(b)-7(c) 
and  the  permissive  aggregation  rules  of 
§1.410(b)-7(d). 

Plan  year.  Plan  year  is  defined  in 
§  1.410(b)-9. 

Plan  year  compensation — (1)  In 
general.  Plan  year  compensation  means 
section  414(s)  compensation  for  the  plan 
year  determined  by  measuring  section 
414(s)  compensation  during  one  of  the 
periods  described  in  paragraphs  (2) 
through  (4)  of  this  definition.  Whichever 
period  is  selected  must  be  applied 
uniformly  to  determine  the  plan  year 
compensation  of  every  employee. 

(2)  Plan  year.  This  period  consists  of 
the  plan  year. 

(3)  Twelve-month  period  ending  in 
the  plan  year.  This  period  consists  of  a 
specified  12-month  period  ending  with 
or  within  the  plan  year,  such  as  the 
calendar  year  or  the  period  for 
determining  benefit  accruals  described 
in  §  1.401(a)(4)-3(f)(6). 

(4)  Period  of  plan  participation  during 
the  plan  year.  This  period  consists  of 
the  portion  of  the  plan  year  during 
which  the  employee  is  a  participant  in 
the  plan.  This  period  may  be  used  to 
determine  plan  year  compensation  for 
the  plan  year  in  which  participation 
begins,  the  plan  year  in  which 
participation  ends,  or  both.  This  period 
may  be  used  to  determine  plan  year 
compensation  when  substituted  for 
average  annual  compensation  in 


§  1.401(a)(4)-3(e)(2)(ii)(A)  only  if  the 
plan  year  is  also  the  perit^  for 
determining  benefit  accruals  under  the 
plan  rather  than  another  period  as 
permitted  under  §  1.401(a)(4)-3(f)(6). 
Further,  selection  of  this  period  must  be 
made  on  a  reasonably  consistent  basis 
from  plan  year  to  plan  year  in  a  manner 
that  does  not  discriminate  in  favor  of 
HCEs. 

(5)  Special  rule  for  new  employees. 
Notwithstanding  the  uniformity 
requirement  of  paragraph  (1)  of  this 
definition,  if  employees’  plan  year 
compensation  for  a  plan  year  is 
determined  based  on  a  12-month  period 
ending  within  the  plan  year  under 
paragraph  (3)  of  this  definition,  then  the 
plan  year  compensation  of  any 
employees  whose  date  of  hire  was  less 
than  12  months  before  the  end  of  that 
12-month  period  must  be  determined 
uniformly  based  either  on  the  plan  year 
or  on  the  employees’  periods  of 
participation  during  the  plan  year,  as 
provided  in  paragraphs  (2)  and  (4), 
respectively,  of  this  definition. 

QJSA.  QJSA  means  a  qualified  joint 
and  survivor  annuity  as  defined  in 
section  417(b). 

QSUPP — (1)  In  general,  QSUPP  or 
qualified  social  security  supplement 
means  a  social  security  supplement  that 
meets  each  of  the  requirements  in 
paragraphs  (2)  through  (6)  of  this 
definition. 

(2)  Accrual — (i)  General  rule.  The 
amount  of  the  social  security 
supplement  payable  at  any  age  for 
which  the  employee  is  eligible  for  the 
social  security  supplement  must  be 
equal  to  the  lesser  of — 

(A)  The  employee’s  old-age  insurance 
benefit,  unreduced  on  account  of  age, 
under  title  11  of  the  Social  Security  Act; 
and 

(B)  The  accrued  social  security 
supplement,  determined  under  one  of 
the  methods  in  paragraph  (2)  (ii) 
through  (iv)  of  this  definition. 

(ii)  Section  401(1)  plans.  In  the  case  of 
a  section  401(1)  plan  that  is  a  defined 
benefit  excess  plan,  each  employee’s 
accrued  social  security  supplement 
equals  the  employee’s  average  annual 
compensation  up  to  the  integration 
level,  multiplied  by  the  disparity 
provided  by  the  plan  for  the  employee’s 
years  of  service  used  in  determining  the 
employee’s  accrued  benefit  under  the 
plan.  In  the  case  of  a  section  401(1)  plan 
that  is  an  offset  plan,  each  employee’s 
accrued  social  security  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan. 

(iii)  PIA  offset  plan.  In  the  case  of  a 
PIA  offset  plan,  each  employee’s 
accrued  social  security  supplement 
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equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan.  For  this  purpose,  a  PIA  offset  plan 
is  a  plan  that  leduces  an  employee’s 
benefit  by  an  offset  based  on  a  stated 
percentage  of  the  employee’s  primary 
insurance  amount  under  the  Social 
SecuriW  Act. 

(iv)  Other  plans.  In  the  case  of  any 
other  plan,  each  employee’s  social 
security  supplement  accrues  ratably  ■' 
over  the  period  beginning  with  the  later 
of  the  employee’s  commencement  of 
participation  in  the  plan  or  the  effective 
date  of  the  social  security  supplement 
and  ending  with  the  earliest  age  at 
which  the  social  security  supplement  is 
payable  to  the  employee.  The  effective 
date  of  the  social  security  supplement  is 
the  later  of  the  effective  date  of  the 
amendment  adding  the  social  security 
supplement  or  the  effective  date  of  the 
amendment  modifying  an  existing  social 
security  supplement  to  comply  with  the 
requirements  of  this  definition.  If.  by  the 
end  of  the  first  plan  year  to  which  these 
regulations  apply,  as  set  forth  in 
§  1.401(a)(4)-13  (a)  and  (b),  an 
amendment  is  made  to  a  social  security 
supplement  in  existence  on  September 
19. 1991,  the  employer  may  treat  the 
accrued  portion  of  the  social  security 
supplement,  as  determined  under  the 
plan  without  regard  to  amendments 
made  after  September  19, 1991,  as 
included  in  the  employee’s  accrued 
social  security  supplement,  provided 
that  the  remainder  of  the  social  security 
supplement  is  accrued  under  the 
otherwise-applicable  method. 

(3)  Vesting.  The  plan  must  provide 
that  an  employee’s  right  to  the  accrued 
social  security  supplement  becomes 
nonforfeitable  within  the  meaning  of 
section  411  as  if  it  were  an  early 
retirement  benefit. 

(4)  Eligibility.  The  plan  must  impose 
the  same  eligibility  conditions  on 
receipt  of  the  social  security  supplement 
as  on  receipt  of  the  early  retirement 
benefit  in  conjunction  with  which  the 
social  security  supplement  is  payable. 
Furthermore,  if  the  service  required  for 
an  employee  to  become  eligible  for  the 
social  security  supplement  exceeds  15 
years,  then  the  ratio  percentage  of  the 
group  of  employees  who  actually  satisfy 
the  eligibility  conditions  on  receipt  of 
the  QSUPP  in  the  current  plan  year 
must  equal  or  exceed  the  unsafe  harbor 
percentage  applicable  to  the  plan  under 
§  1  410(bM(c)(4)(ii). 

(5)  QfSA.  At  each  age,  the  most 
valuable  QSUPP  commencing  at  that  age 
must  be  payable  in  conjunction  with  the 
QJSA  conunencing  at  that  age.  In 
addition,  the  plan  must  provide  that,  in 
the  case  of  a  social  security  supplement 
payable  in  conjunction  with  a  QJSA,  the 


social  security  supplement  will  be  paid 
after  the  employee’s  death  on  the  same 
terms  as  the  QJSA,  but  in  no  event  for 
a  period  longer  than  the  period  for 
which  the  social  security  supplement 
would  have  been  paid  to  the  employee 
had  the  employee  not  died.  For 
example,  if  the  QJSA  is  in  the  form  of 
a  joint  annuity  with  a  50-percent 
survivor’s  benefit,  the  social  security 
supplement  must  provide  a  50-percent 
survivor’s  benefit.  When  section  417(c) 
requires  the  determination  of  a  QJSA  for 
purposes  of  determining  a  qualified  pre¬ 
retirement  survivor’s  annuity  as  defined 
in  section  417(c)  (QPSA),  the  social 
security  supplement  payable  in 
conjunction  with  that  QJSA  must  be 
paid  in  conjunction  with  the  QPSA. 

(6)  Protection.  The  plan  must 
specifically  provide  that  the  social 
security  supplement  is  treated  as  an 
early  retirement  benefit  that  is  protected 
under  section  411(d)(6)  (other  than  for 
purposes  cf  sections  401(a)(ll)  and 
417).  Thus,  the  accrued  social  security 
supplement  must  continue  to  be  payable 
notwithstanding  subsequent 
amendment  of  the  plan  (including  the 
plan’s  termination),  and  an  employee 
may  meet  the  eligibility  requirements 
for  the  social  security  supplement  after 
plan  termination. 

Qualified  plan.  Qualified  plan  means 
a  plan  that  satisfies  section  401(a).  For 
this  purpose,  a  qualified  plan  includes 
an  annuity  plan  described  in  section 
403(a). 

Rate  group.  Rate  group  is  defined  in 
§  1.401(a)(4)-2(c)(l)  or  is  defined  in 
§1.401(a)(4)-3(c)(l). 

Ratio  percentage.  Ratio  percentage  is 
defined  in  §  1.410(b)-9. 

Section  401(a)(  1 7)  employee.  Section 
401(a)(17)  employee  is  defined  in 
§1.401(a)(17)-l(e)(2)(ii). 

Section  401(k)  plan.  Section  401(k) 
plan  is  defined  in  §  1.410(b)-9. 

Section  401(1)  plan.  Section  401(1) 
plan  is  defined  in  §  1.410(b)-9. 

Section  401(m)  plan.  S^tion  401(m) 
plan  is  defined  in  §  1.410(b)-9. 

Section  41 4(s)  compensation — (1) 
General  rule.  When  used  with  reference 
to  compensation  for  a  plan  year,  12- 
month  period,  or  other  specified  period, 
section  414(s)  compensation  means 
compensation  measured  using  an 
underlying  definition  that  satisfies 
section  414(s)  for  the  applicable  plan 
year.  Whether  an  underlying  definition 
of  compensation  satisfies  section  414(s) 
is  determined  on  a  year-by-year  basis, 
based  on  the  provisions  of  section  414(s) 
in  effect  for  the  applicable  plan  year 
and,  if  relevant,  the  employer’s  HCEs 
and  NHCEs  for  that  plan  year.  See 
§  1.414(s)-l(i)  for  transition  rules  for 
plan  years  beginning  before  the  effective 


date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b).  For  a  plan 
year  or  12-month  period  beginning 
before  January  1, 1988,  any  underlying 
definition  of  compensation  may  be  us^ 
to  measure  the  amount  of  employees’ 
compensation  for  purposes  of  this 
definition,  provided  that  the  definition 
was  nondiscriminatory  based  on  the 
facts  and  circumstances  in  existence  for 
that  plan  year  or  for  the  plan  year  in 
which  that  12-month  period  ends. 

(2)  Determination  f>eriod  for  section 
414(s)  nondiscrimination  requirement — 
(i)  General  rule.  If  an  underlying 
definition  of  compensation  must  satisfy 
the  nondiscrimination  requirement  in 

§  1.414(s)-l(d)(3)  in  order  to  satisfy 
section  414(s)  for  a  plan  year,  any  one 
of  the  following  determination  periods 
may  be  used  to  satisfy  the 
nondiscrimination  requirement — 

(A)  The  plan  year; 

(B)  The  calendar  year  ending  in  the 
plan  year:  or 

(C)  The  12-month  period  ending  in 
the  plan  year  that  is  used  to  determine 
the  underlying  definition  of 
compensation. 

(iij  Exception  for  partial  plan  year 
compensation.  Notwithstanding  the 
general  rule  in  paragraph  (2)(i)  of  this 
definition,  if  the  period  for  measuring 
the  underlying  compensation  is  the 
portion  of  the  plan  year  during  which 
each  employee  is  a  participant  in  the 
plan  (as  provided  in  paragraph  (4)  of  the 
definition  of  plan  year  compensation  in 
this  section),  that  period  must  be  used 
as  the  determination  period. 

(3)  Plans  using  perruilied  disparity.  In 
the  case  of  a  section  401(1)  plan  or  a 
plan  that  imputes  permitted  disparity  in 
accordance  with  §  1.401(a)(4)-7,  an 
underlying  definition  of  compensation 
is  not  section  414(s)  compensation  if  the 
definition  results  in  significant  under- 
inclusion  of  compensation  for 
empl(wees. 

(4)  Double  proration  of  service  and 
compensation.  If  a  defined  benefit  plan 
prorates  benefit  accruals  as  permitted 
under  section  411(b)(4)(B)  by  crediting 
less  than  full  years  of  participation,  then 
compensation  for  a  plan  year,  12-month 
period,  or  other  specified  period  that  is 
used  to  determine  the  amount  of  an 
employee’s  benefits  under  the  plan  will 
not  fail  to  be  section  414(s) 
compensation,  merely  because  the 
amount  of  compensation  for  that  period 
is  adjusted  to  reflect  the  equivalent  of 
full-time  compensation  to  the  extent 
necessary  to  satisfy  the  requirements  of 
29  CFR  2530.204-2(d)  (regarding  double 
proration  of  service  and  compensation). 
This  adjustment  is  disregarded*  in 
determining  whether  the  underlying 
definition  of  compensation  used 
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satisfies  the  requirements  of  section 
414(s).  Thus,  for  example,  if  the 
underlying  deRnition  of  compensation 
is  an  alternative  dehnition  that  must 
satisfy  the  nondiscrimination 
requirement  of  §  1.414{s)-l(d)(3).  in 
determining  whether  that  requirement  is 
satisfied  with  regard  to  the  underlying 
deHnition,  the  compensation  included 
for  any  employee  is  determined  without 
any  adjustment  to  reflect  the  equivalent 
of  full-time  compensation  required  by 
29  CFR  2530.204-2(d). 

Social  security  supplement.  Social 
security  supplement  is  defined  in 
§1.411(a)-7(cK4)(ii). 

Standard  interest  rate.  Standard 
interest  rate  means  an  interest  rate  that 
is  neither  less  than  7.5  percent  nor 
greater  than  8.5  percent,  compounded 
annually.  The  Commissioner  may,  in 
revenue  rulings,  notices,  and  other 
guidance  of  general  applicability, 
change  the  dehnition  of  standaid 
interest  rate. 

Standard  mortality  table.  Standard 
mortality  table  means  one  of  the 
following  tables:  the  lIP-1984  Mortality 
Table  (Unisex);  the  1983  Group  Annuity 
Mortality  Table  (1983  GAM)  (Female): 
the  1983  Group  Annuity  Mortality  Table 
(1983  GAM)  (Male);  the  1983  Individual 
Annuity  Mortality  Table  (1983  LAM) 
(Female);  the  1983  Individual  Annuity 
Mortality  Table  (1983  lAM)  (Male);  the 
1971  Group  Annuity  Mortality  Table 
(1971  GAM)  (Female);  the  19h  Group 
Annuity  Mortality  Table  (1971  GAM) 
(Male);  the  1971  Individual  Annuity 
Mortality  Table  (1971  lAM)  (Female);  or 
the  1971  Individual  Annuity  Mortality 
Table  (1971  lAM)  (Male).  These 
standard  mortality  tables  are  available 
from  the  Society  of  Actuaries,  475  N. 
Martingale  Road,  Suite  800, 

Schaumberg,  Illinois  60173.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  change  the  definition  of 
standard  mortality  table.  See 
§  601.601(d)(2)(ii){b)  of  this  Chapter. 

Straight  life  annuity.  Straight  life 
annuity  means  an  annuity  payable  in 
equal  installments  for  the  life  of  the 
employee  that  terminates  upon  the 
employee’s  death. 

Testing  age.  With  respect  to  an 
employee,  testing  age  means  the  age 
determined  for  the  employee  under  the 
following  rules; 

(1)  If  the  plan  provides  the  same 
uniform  normal  retirement  age  for  all 
employees,  the  employee’s  testing  age  is 
the  employee’s  normal  retirement  age 
under  the  plan. 

(2)  If  a  plan  provides  difl'erent 
uniform  normal  retirement  ages  for 
different  employees  or  difl'erent  groups 
of  employees,  the  employee’s  testing  age 


is  the  employee’s  latest  normal 
retirement  age  under  any  uniform 
normal  retirement  age  under  the  plan, 
regardless  of  whether  that  particular 
uniform  normal  retirement  age  actually 
applies  to  the  employee  under  the  plan. 

13)  If  the  plan  does  not'provide  a 
uniform  normal  retirement  age,  the 
employee’s  testing  age  is  65. 

(4)  It  an  employee  is  beyond  the 
testing  age  otherwise  determined  for  the 
employee  under  paragraphs  (1)  through 
(3)  of  this  definition,  the  employee’s 
testing  age  is  the  employee’s  current 
age.  The  rule  in  the  preceding  sentence 
does  not  apply  in  the  case  of  a  defined 
benefit  plan  that  fails  to  satisfy  the 
requirements  of  §  1.401(a)(4)-3(f)(3)(i) 
(permitting  certain  increases  in  benefits 
that  commence  after  normal  retirement 
age  to  be  disregarded). 

Testing  service.  Testing  service  is 
defined  in  §1.401(a)(4)-3(d)(l)(iv). 

Uniform  normal  retirement  age— (1) 
General  rule.  Uniform  normal 
retirement  age  means  a  single  normal 
retirement  age  under  the  plan  that  does 
not  exceed  the  maximum  age  in 
paragraph  (2)  of  this  definition  and  that 
is  the  same  for  all  of  the  employees  in 
a  given  group.  A  group  of  employees 
does  not  fail  to  have  a  uniform  normal 
retirement  age  merely  because  the  plan 
contains  provisions  described  in 
paragraphs  (3)  and  (4)  of  this  dehnition. 

(2)  Maximum  age.  The  maximum  age 
is  generally  65.  However,  if  all 
employees  have  the  same  social  security 
retirement  age  (within  the  meaning  of 
section  415(b)(8)),  the  maximum  age  is 
the  employees’  social  security 
retirement  age.  Thus,  for  example,  a 
component  plan  has  a  uniform  normal 
retirement  age  of  67  if  it  defines  normal 
retirement  age  as  social  security 
retirement  age  and  ail  employees  in  the 
component  plan  have  a  social  security 
retirement  age  of  67. 

(3)  Stated  anniversary  date — (i) 
General  rule.  A  group  of  employees  does 
not  fail  to  have  a  uniform  normal 
retirement  age  merely  because  the  plan 
provides  that  the  normal  retirement  age 
of  all  employees  in  the  group  is  the  later 
of  a  stated  age  (not  exceeding  the 
maximum  age  in  paragraph  (2)  of  this 
definition)  or  a  stated  anniversary  no 
later  than  the  fifth  anniversary  of  the 
time  each  employee  commenced 
participation  in  the  plan.  For  employees 
who  commenced  participation  in  the 
plan  before  the  first  plan  year  beginning 
on  or  after  January  1, 1988,  the  stated 
anniversary  date  may  be  later  than  the 
anniversary  describe  in  the  preceding 
sentence  if  it  is  no  later  than  the  earlier 
of  the  tenth  anniversary  of  the  date  the 
employee  commenced  participation  in 
the  plan  (or  such  earlier  anniversary 


selected  by  the  employer,  if  less  than 
10)  or  the  fifth  anniversary  of  the  first 
day  of  the  first  plan  year  beginning  on 
or  after  January  1, 1988. 

(ii)  Use  of  service  other  than 
anniversary  of  commencement  of 
participation.  In  lieu  of  using  a  stated 
anniversary  date  as  permitted  under 
paragraph  (3)(i)  of  this  definition,  a  plan 
may  use  a  stated  number  of  years  of 
service  measured  on  another  basis, 
provided  that  the  determination  is  made 
on  a  basis  that  satisfies  section  411(a)(6) 
and  that  the  stated  number  of  years  of 
service  does  not  exceed  the  number  of 
anniversaries  permitted  under 
paragraph  (3)(i)  of  this  definition.  For 
example,  a  uniform  normal  retirement 
age  could  be  based  on  the  earlier  of  the 
fifth  anniversary  of  the  commencement 
of  participation  and  the  completion  of 
five  years  of  vesting  service. 

(4)  Conversion  of  normal  retirement 
age  to  normal  retirement  date.  A  group 
of  employees  does  not  fail  to  have  a 
uniform  normal  retirement  age  merely 
because  a  defined  benefit  plan  provides 
for  the  commencement  of  normal 
retirement  benefits  on  different 
retirement  dates  for  different  employees 
if  each  employee’s  normal  retirement 
date  is  determined  on  a  reasonable  basis 
with  reference  to  an  otherwise  uniform 
normal  retirement  age  and  the 
difference  between  the  normal 
retirement  date  and  the  uniform  normal 
retirement  age  cannot  exceed  six 
months  for  any  employee.  Thus,  for 
example,  benefits  under  a  plan  do  not 
fail  to  commence  at  a  uniform  normal 
retirement  age  of  age  62  for  purposes  of 
§  1.401(a)(4)-3(b)(2)(i),  merely  because 
the  plan’s  normal  retirement  date  is 
defined  as  the  last  day  of  the  plan  year 
nearest  attainment  of  age  62. 

Year  of  service.  Year  of  service  means 
a  year  of  service  as  defined  in  the  plan 
for  a  specific  purpose,  including  the 
method  of  crediting  service  for  that 
purpose  under  the  plan. 

§  1 .401  (a)(4)-1 3  Effective  dates  and  fresh- 
start  rules. 

(a)  General  effective  dates — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  §§  1.401(a)(4)-l  through 
1.401(a)(4)-13  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  January  1, 
1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
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the  eOective  date  of  these  regulations,  as 
set  forth  in  paragraph  (a)(1)  and  (2)  of 
this  section,  and  on  or  after  the  first  day 
of  the  first  plan  year  to  which  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  the  Tax  Reform  Act  of 
1986  (TRA  ’86)  apply,  a  plan  must  be 
operated  in  acconlance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4),  taking  into  account 
pre-existing  guidance  and  the 
amendments  made  by  TRA  ’86  to 
related  provisions  of  the  Code 
(including,  for  example,  sections  401(1), 
401(a)(17),  and  410(b)).  Whether  a  plan 
is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4)  will  generally  be 
determined  on  the  basis  of  all  the 
relevant  facts  and  circumstances, 
including  the  extent  to  which  an 
employer  has  resolved  unclear  issues  in 
its  favor.  A  plan  will  be  deemed  to  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4)  if  it  is  operated  in 
accordance  with  the  terms  of 
§§  1.401(a)(4)-l  through  1.401(a)(4)-13, 

(b)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  1.401(a)(4)-l 
throu^  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  the  later  of 
January  1. 1996,  or  90  days  after  the 
opening  of  the  first  legislative  session 
b^inning  on  or  after  January  1, 1996,  of 
the  governing  body  with  authonty  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously.  Such  plans  are 
deemed  to  satisfy  section  401(a)(4)  for 
plan  years  before  that  effective  date.  For 
purposes  of  this  paragraph  (b),  the 
governing  body  with  authority  to  amend 
the  plan  is  the  legislature,  board, 
commission,  coimcil,  or  other  governing 
body  with  authority  to  amend  the  plan. 

(cj  Fresh-start  rules  for  defined  benefit 
plans — (1)  Introduction.  This  paragraph 

(c)  provides  rules  that  must  be  satisfied 
in  order  to  use  the  firesh-start  testing 
options  for  defined  benefit  plans  in 
§  1.401(a)(4)-3(b)(6)(vii)  and  (d)(3)(iii), 
relating  to  the  safe  harbors  and  the 
general  test,  respectively.  Those  fresh- 
start  options  are  designed  to  allow  a 
plan  to  be  tested  without  regard  to 
benefits  accrued  before  a  selected  fresh- 
start  date.  To  the  extent  provided  in 
paragraph  (d)  of  this  section,  those 
options  also  may  be  used  to  disregard 
certain  increases  in  benefits  attributable 
to  compensation  increases  after  a  fresh- 
start  date.  Although  this  paragraph  (c) 
generally  requires  a  plan  to  be  amended 
to  freeze  employees’  accrued  benefits  as 
of  a  fresh-start  date  and  to  provide  any 
additional  accrued  benefits  after  the 


fresh-start  date  solely  in  accordance 
with  certain  specified  formulas,  certain 
of  these  requirements  do  not  apply  to  a 
plan  that  is  tested  under  the  general  test 
of  §  1.401(a)(4)-3(c).  See  §  1.401(a)(4>- 
3(b)(6)(vii)  and  (d)(3)(iii). 

(2)  Genera/  rule.  A  defined  benefit 
plan  satisfies  this  paragraph  (c)  if— 

(i)  Accrued  benefits  of  employees  in 
the  fresh-start  group  are  frozen  as  of  the 
fresh-start  date  in  accordance  with 
paragraph  (c)(3)  of  this  section; 

(ii)  Accrued  benefits  after  the  fresh- 
start  date  for  employees  in  the  fresh- 
start  group  are  determined  under  one  of 
the  fr^h-start  formulas  in  paragraph 

(c) (4)  of  this  section;  and 

(iii)  Paragraph  (c)(5)  of  this  section  is 
satisfied. 

(3)  Definition  of  frozen — (i)  General 
rule.  An  employee’s  accrued  benefit 
under  a  plan  is  frozen  as  of  the  fresh- 
start  date  if  it  is  determined  as  if  the 
employee  terminated  employment  with 
the  employer  as  of  the  fresh-start  date 
(or  the  date  4he  employee  actually 
terminated  employment  with  the 
employer,  if  earlier),  and  without  regard 
to  any  amendment  to  the  plan  adopted 
after  that  date,  other  than  amendments 
recognized  as  effective  as  of  or  before 
that  date  under  section  401(b)  or 

§  1.401(a)(4)-ll(g),  The  assumption  that 
an  employee  has  terminated 
employment  applies  solely  for  purposes 
of  this  paragraph  (c)(3).  Thus,  for 
example,  the  fresh  start  has  no  effect  on 
the  service  taken  into  account  for 
purposes  of  determining  vesting  and 
eligibility  for  benefits,  rights,  and 
features  under  the  plan. 

(ii)  Permitted  compensation 
adjustments.  An  employee’s  accrued 
benefit  under  a  plan  that  satisfies 
paragraph  (d)  of  this  section  does  not 
fail  to  be  fi'ozen  as  of  the  fresh-start  date 
merely  because  the  plan  makes  the 
adjustments  described  in  paragraph 

(d) (7)  and  (8)  of  this  section  with  regard 
to  the  fresh-start  date.  In  addition,  if  the 
frozen  accrued  benefit  of  an  employee 
under  the  plan  includes  top-heavy 
minimum  benefits,  an  employee’s 
accrued  benefit  under  a  plan  does  not 
fail  to  be  frozen  as  of  the  fi^h-start  date 
merely  because  the  plan  increases  the 
frozen  accrued  benefit  of  each  employee 
in  the  fresh-start  group  solely  to  the 
extent  necessary  to  comply  with  the 
average  compensation  requirement  of 
section  416(c)(l)(D)(i). 

(iii)  Permitted  changes  in  optional 
forms.  An  employee’s  accrued  benefit 
under  a  plan  does  not  fail  to  be  frozen 
as  of  the  fresh-start  date  merely  because 
the  plan  provides  a  new  optional  form 
of  benefit  with  respect  to  the  frozen 
accrued  benefit,  if — 


(A)  The  optional  form  is  provided 
with  respect  to  each  employee’s  entire 
accrued  benefit  (i.e.,  accrued  both  before 
and  after'the  fresh-start  date);  . 

(B)  The  plan  provided  meaningful 
coverage  as  of  the  fiesh-start  date,  as 
described  in  paragraph  (d)(4)  of  this 
section;  and 

(C)  The  plan  provides  meaningful 
current  benefit  accruals  as  described  in 
paragraph  (d)(6)  of  this  section. 

(iv)  Floor-offset  plans.  In  the  case  of 
a  plan  that  was  a  floor-ofiset  plan 
described  in  §  1.401(a)(4)-8(d)  prior  to 
the  fresh-start  date,  an  employee’s 
accrued  benefit  as  of  the  f^h-start  date 
does  not  fail  to  be  frozen  merely  because 
the  actuarial  equivalent  of  the  account 
balance  in  the  defined  contribution  plan 
that  is  ofiset  against  the  defined  benefit 
plan  varies  as  a  result  of  investment 
return  that  is  different  from  the  assumed 
interest  rate  used  to  determine  the 
actuarial  equivalent  of  the  account 
balance. 

(4)  Fresh-start  formulas — (i)  Formula 
without  wear-away.  An  employee’s 
accrued  benefit  under  the  plan  is  equal 
to  the  sum  of — 

(A)  The  employee’s  frozen  accrued 
benefit;  and 

(B)  The  employee’s  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  (current  formula)  as 
applied  to  the  employee's  years  of 
service  after  the  fresh-start  date. 

(ii)  Formula  with  wear-away.  An 
employee’s  accrued  benefit  under  the 
plan  is  equal  to  the  greater  of— 

(A)  The  employee’s  frozen  accrued 
benefit;  or 

(B)  The  employee’s  accrued  benefit 
determined  under  the  current  formula 
as  applied  to  the  employee’s  total  years 
of  service  (before  and  after  the  fre^- 
start  date)  taken  into  account  under  the 
current  formula. 

(iii)  Formula  with  extended  wear- 
away.  An  employee’s  accrued  benefit 
under  the  plan  is  equal  to  the  greater 
of — 

(A)  The  amount  determined  under 
paragraph  (c)(4)(i)  of  this  section;  or 

(B)  The  amount  determined  imder 
paragraph  (c)(4)(ii)(B)  of  this  section. 

(5)  Rules  of  application — (i) 
Consistency  requirement.  This 
paragraph  (c)(5)  is  not  satisfied  imless 
the  fi^h-start  rules  in  this  paragraph  (c) 
(and  paragraph  (d)  of  this  section,  if 
applicable)  are  applied  consistently  to 
all  employees  in  the  fresh-start  group. 
Thus,  for  example,  the  same  fresh-start 
date  and  fresh-start  formula  (within  the 
meaning  of  paragraph  (c)(4)  of  this 
section)  must  apply  to  all  employees  in 
the  fresh-start  group.  Similarly,  if  a  plan 
makes  a  ftesh  start  for  all  employees 
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with  accrued  benefits  on  the  hesh-start 
date  and,  for  a  later  plan  year,  is 
aggregated  for  purposes  of  section 
401(a)(4)  with  another  plan  that  did  not 
make  the  same  fresh  start,  the 
aggregated  plan  must  make  a  new  fresh 
start  in  order  to  use  the  fresh-start  rules 
for  that  later  plan  year  or  any 
subsequent  plan  year. 

(ii)  Definition  of  fresh-start  group. 
Generally,  the  fresh-start  group  with 
respect  to  a  fresh  start  consists  of  all 
employees  who  have  accrued  benefits  as 
of  the  fresh-start  date  and  have  at  least 
one  hour  of  service  with  the  employer 
after  that  date.  However,  a  fresh-start 
group  with  respect  to  a  fresh  start  may 
consist  exclusively  of  all  employees 
who  have  accrued  benefits  as  of  the 
fresh-start  date,  have  at  least  one  hour 
of  service  with  the  employer  after  that 
date,  and  are — 

(A)  Section  401(a)(17)  employees; 

(B)  Members  of  an  acquired  group  of 
employees  (provided  the  fresh-start  date 
is  the  date  determined  imder  paragraph 
(c)(5)(iii)(B)  of  this  section);  or 

(C)  Employees  with  a  frozen  accrued 
benefit  that  is  attributable  to  assets  and 
liabilities  transferred  to  the  plan  as  of  a 
fresh-start  date  in  connection  with  the 
transfer  (provided  the  fresh-start  date  is 
the  date  determined  under  paragraph 
(c)(5)(iii)(C)  of  this  section)  and  for 
whom  the  current  formula  is  different 
from  the  formula  used  to  determine  the 
frozen  accrued  benefit. 

(iii)  Definition  of  fresh-start  date. 
Generally,  the  fresh-start  date  is  the  last 
day  of  a  plan  year.  However,  a  plan  may 
use  a  fresh-start  date  other  than  the  last 
day  of  the  plan  year  if — 

(A)  The  plan  satisfied  the  safe  harbor 
rules  of  §  1.401(a)(4)-3(b)  for  the  period 
fi-om  the  beginning  of  the  plan  year 
through  the  ftesh-start  date; 

(B)  The  fiosh-start  group  is  an 
acquired  group  of  employees,  and  the 
fresh-start  date  is  the  latest  date  of  hire 
or  transfer  into  an  acquired  trade  or 
business  selected  by  the  employer  for 
any  employees  to  be  included  in  the 
acquired  group  of  employees:  or 

(C)  The  fresh-start  group  is  the  group 
of  employees  with  a  frozen  accrued 
benefit  that  is  attributable  to  assets  and 
liabilities  transferred  to  the  plan  and  the 
fresh-start  date  is  the  date  as  of  which 
the  employees  begin  accruing  benefits 
under  plan. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  (a)  Employer  X  maintains  a 
defined  benefit  plan  wiUi  a  calendar  plan 
year.  The  plan  formula  provides  an  employee 
with  a  normal  retirement  benefit  at  age  65  of 
one  percent  of  average  annual  compensation 
up  to  covered  compensation  multiplied  by 
the  employee’s  years  of  service  for  Employer 


X,  plus  1.5  percent  of  average  annual 
compensation  in  excess  of  covered 
compensation,  multiplied  by  the  employee’s 
years  of  service  for  Employer  X  up  to  40. 

(b)  For  plan  years  beginning  after  1994, 
Employer  X  amends  the  plan  formula  to 
provide  a  normal  retirement  benefit  of  0.75 
percent  of  average  annual  compensation  up 
to  covered  compensation  multiplied  by  the 
employee’s  total  years  of  service  for 
Employer  X  up  to  35,  plus  1.4  percent  of 
average  annual  compensation  in  excess  of 
covered  compensation  multiplied  by  the 
employee’s  years  of  service  for  Employer  X 
up  to  35.  For  plan  years  after  1994.  each 
employee’s  accrued  benefit  is  determined 
under  the  ftesh-start  formula  in  paragraph 
(c)(4Kiii)  of  this  section  (formula  with 
extended  wear-away),  using  December  31, 
1994,  as  the  ftesh-start  date. 

(c)  As  of  December  31, 1994,  Employee  M 
has  10  years  of  service  for  Employer  X,  has 
average  annual  compensation  of  $38,000,  and 
has  covered  compensation  of  $30,000. 
Employee  M’s  accrued  benefit  as  of 
December  31, 1994,  is  therefore  $4,200  ({1 
percentx$30,000xl0  years)+(1.5 
percentx$8,000xl0  years)).  As  of  December 
31, 1995,  Employee  M  has  11  years  of  service 
for  Employer  X,  has  average  annual 
compensation  of  $40,000  (determined  by 
taking  into  account  compensation  before  and 
after  the  ftesh-start  date),  and  has  covered 
compensation  of  $32,000.  Employee  M’s 
accrued  benefit  as  of  December  31, 1995,  is 
$4,552,  the  greater  of — 

(1)  $4,552,  the  sum  of  Employee  M’s 
accrued  benefit  ftozen  as  of  December  31, 
1994,  ($4,200)  and  the  amended  formula 
applied  to  Employee  M’s  years  of  service 
after  1994  ((0.75  p)ercentx$32,000xl 
year)+(1.4  percent<$8,000xl  year),  or  $352); 
or 

(2)  $3,872,  the  amended  formula  applied  to 
Employee  M’s  total  years  of  service  ((0.75 
percentx$32, 000x11  years)+(1.4 
percentx$8,000xll  years)). 

Example  2.  (a)  Employer  Y  maintains  a 
defined  benefit  plan.  Plan  A,  that  has  a 
calendar  plan  year.  For  the  1995  plan  year. 
Plan  A  satisfies  the  requirements  for  a  safe 
harbor  plan  in  §  1.401(a)(4)-3(b).  Employer  Y 
selects  a  date  in  1995  for  all  the  employees, 
freezes  the  employees’  accrued  benefits  as  of 
that  date  under  the  rules  of  paragraph  (c)(3) 
of  this  section,  and,  in  accordance  with  the 
rules  of  this  paragraph  (c),  amends  Plan  A  to 
determine  benefits  for  all  employees  after 
that  date  using  the  formula  with  wear-away 
described  in  paragraph  (c)(4)(ii)  of  this 
section.  The  new  benefit  formula  would 
satisfy  the  requirements  for  a  safe  harbor  plan 
in  §  1.401(a)(4)-3(b)  if  all  accrued  benefits 
were  determined  under  it 

(b)  Because  Plan  A  satisfied  the 
requirements  for  a  safe  harbor  plan  for  the 
period  from  the  beginning  of  the  plan  year 
through  the  select^  date,  paragraph 
(c)(5KiiiHA)  of  this  section  permits  the 
selected  date  to  be  a  ftesh-start  date,  even  if 
it  is  not  the  last  day  of  the  plan  year.  Thus, 
Plan  A  satisfies  the  requirements  in  this 
paragraph  (c)  for  a  ftesh  start  as  of  the  ftesh- 
start  date. 

(c)  Under  §  1.401(a)(4>-3(b)(6)(vii),  a  plan 
does  not  fail  to  satisfy  the  requirements  of 


§  1.401(a)(4)-3(b),  merely  because  of  benefits 
accrued  under  a  difierent  formula  prior  to  a 
ftesh-start  date.  Thus,  Plan  A  still  satisfies 
the  safe  harbor  requirements  of  §  1.401(a)(4)- 
3(b)  after  the  amendment  to  the  benefit 
formula.  Because  Plan  A  satisfied  the 
requirements  for  a  safe  harbor  plan  for  the 
period  from  the  beginning  of  the  plan  year, 
taking  the  amendment  into  account. 

Employer  Y  may  select  any  date  within  the 
plan  year  (which  may  be  the  same  date  as  the 
first  fresh-start  date)  and  apply  the  ftesh-start 
rules  in  this  paragraph  (c)  a  second  time  as 
of  that  date. 

(d)  Compensation  adjustments  to 
frozen  accrued  benefits — (1) 

Introduction.  In  addition  to  the  fresh- 
start  rules  in  paragraph  (c)  of  this 
section,  this  paragraph  (d)  sets  forth 
requirements  that  must  be  satisfied  in 
order  for  a  plan  to  disregard  increases  in 
benefits  accrued  as  of  a  fresh-start  date 
that  are  attributable  to  increases  in 
employees’  compensation  after  the 
fresh-start  date. 

(2)  In  general.  In  the  case  of  a  defined 
benefit  plan  that  is  tested  under  the  safe 
harbors  in  §  1.401(a)(4)-3(b)  or 
§  1.401(a)(4)-8(c)(3),  an  employee’s 
adjusted  accrued  benefit  (determined 
under  the  rules  in  paragraph  (d)(8)  of 
this  section)  may  be  substituted  for  the 
employee’s  frozen  accrued  benefit  in 
applying  the  formulas  in  paragraph 

(c) (4)  of  this  section  (or  paragraph  (f)(2) 
of  this  section,  if  applicable)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Thus,  for  example, 
in  determining  whether  such  a  plan 
satisfies  §  1.401(a)(4)-3(b),  any 
compensation  adjustments  to  the 
employee’s  frozen  accrued  benefit 
described  in  paragraph  (d)(8)  of  this 
section  are  disregarded.  Similarly,  in  the 
case  of  a  defined  benefit  plan  tested 
under  the  general  test  in  §  1.401(a)(4)- 
3(c),  the  compensation  adjustments 
described  in  paragraph  (d)(8)  of  this 
section  may  be  disregarded  under  the 
rules  of  §  1.401(a)(4)-3(d)(3)(iii)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Of  course,  any 
increases  in  accrued  benefits  exceeding 
these  adjitstments  must  be  taken  into 
account  under  the  general  test,  and  a 
plan  providing  such  excess  increases 
generally  will  fail  to  satisfy  the  safe 
harbor  requirements  of  §  1.401(a)(4)- 
3(b).  Where  paragraphs  (d)(3)  through 

(d) (7)  of  this  section  are  satisfied  with 
respect  to  a  plan  as  of  the  fresh-start 
date,  but  one  or  more  of  those 
paragraphs  fail  to  be  satisfied  for  a  later 
plan  year,  further  compensation 
adjustments  described  in  paragraph 
(d)(8)  of  this  section  may  not 
disregarded  in  testing  the  plan  imder 

§  1.401(a)(4)-3. 

(3)  Plan  requirements — (i)  Pre-fresh- 
start  date.  As  of  the  fresh-start  date,  the 
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plan  must  have  contained  a  benefit 
formula  under  which  benefits  of  each 
employee  in  the  fresh-start  group  that 
are  accrued  as  of  the  fresh-start  date  and 
are  attributable  to  service  before  the 
fresh-start  date  would  be  affected  by  the 
employee’s  compensation  after  the 
fresh-start  date.  A  plan  satisfies  this 
requirement,  for  example,  if  it  based 
benefits  on  an  employee’s  highest 
average  pay  over  a  fixed  period  of  years 
or  on  an  employee’s  average  pay  over 
the  employee’s  entire  career  with  the 
employer.  A  plan  does  not  satisfy  this 
paragraph  (d)(3)(i)  if  the  Commissioner 
determines,  based  on  all  of  the  relevant 
facts  and  circumstances,  that  the  plan 
provision  described  in  the  first  sentence 
of  this  paragraph  (d)(3)  was  added 
primarily  in  order  to  provide  additional 
benefits  to  HCEs  that  are  disregarded 
under  the  special  testing  rules  described 
in  this  paragraph  (d). 

(ii)  Post-fresh-start  date.  The  plan  by 
its  terms  must  provide  that  the  accrued 
benefits  of  each  employee  in  the  fresh- 
start  group  after  the  fresh-start  date  be 
at  least  equal  to  the  employee’s  adjusted 
accrued  benefit  (i.e.,  the  frozen  accrued 
benefit  as  of  the  fi^sh-start  date, 
adjusted  as  provided  under  paragraph 
(d)(7)  of  this  section,  plus  the 
compensation  adjustments  described  in 
paragraph  (d)(8)  of  this  section). 

(4)  Meanin^ul  coverage  as  of  fresh- 
start  date.  The  plan  must  have  provided 
meaningful  coverage  as  of  the  fresh-start 
date.  A  plan  provided  meaningful 
coverage  as  of  the  fi^sh-start  date  if  the 
group  of  employees  with  accrued 
benefits  under  the  plan  as  of  the  fresh- 
start  date  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
as  in  effect  on  that  date  (determined 
without  regard  to  section  410(b)(6)(C)). 
In  order  to  satisfy  the  requirement  in  the 
preceding  sentence,  an  employer  may 
amend  the  plan  to  grant  past  service 
credit  under  the  formula  in  effect  as  of 
the  fresh-start  date  to  NHCEs,  if  the 
amount  of  past  service  granted  them  is 
reasonably  comparable,  on  average,  to 
the  amount  of  past  service  HCEs  have 
under  the  plan.  Any  benefit  increase 
that  results  from  the  grant  of  past 
service  credit  to  a  NHCE  under  this 
paragraph  (d)(4)  is  included  in  the 
employee’s  frozen  accrued  benefit. 

(5)  Meaningful  ongoing  coverage — (i) 
General  rule.  The  fresh-start  group  must 
have  satisfied  the  minimum  coverage 
requirements  of  section  410(b)  for  all 
plan  years  from  the  first  plan  year 
beginning  after  the  fresh-start  date 
through  Uie  current  plan  year.  Thus,  if 
a  fresh-start  group  fails  to  satisfy  the 
minimum  coverage  requirements  of 
section  410(b)  for  any  plan  year,  this 
paragraph  (d)(5)  is  not  satisfied  for  that 


plan  year  or  any  subsequent  plan  year; 
however,  such  a  failure  is  not  taken  into 
account  in  determining  whether  this 
paragraph  (d)(5)  is  satisfied  for  any 
previous  plan  year. 

(ii)  Alternative  rules.  Notwithstanding 
paragraph  (d)(5)(i)  of  this  section,  a 
fresh-start  group  is  deemed  to  satisfy 
this  paragraph  (d)(5)  for  all  plan  years 
following  the  fresh-start  date  if  any  one 
of  the  following  requirements  is 
satisfied: 

(A)  Section  410(b)  coverage  for  first 
five  years.  The  fresh-start  group  must 
have  satisfied  the  minimum  coverage 
requirements  of  section  410(b)  for  the 
first  five  plan  years  beginning  after  the 
fresh-start  date. 

(B)  Patio  percentage  coverage  as  of 
fresh-start  date.  The  fresh-start  group 
must  have  satisfied  the  ratio  percentage 
test  of  §  1.410(b)-2(b)(2)  as  of  the  fi^sh- 
start  date. 

(C)  Fresh  start  for  acquired  group  of 
employees.  The  fresh-start  group  must 
consist  of  an  acquired  group  of 
employees  that  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
(determined  without  regard  to  section 
410(b)(6)(C))  as  of  the  fresh-start  date. 

(D)  Fresh  start  before  applicable 
effective  date.  The  fiosh-start  date  with 
respect  to  the  fresh-start  group  must 
have  been  on  or  before  the  effective  date 
applicable  to  the  plan  under  paragraph 
(a)  or  (b)  of  this  section. 

(6)  Meaningful  current  benefit 
accruals.  The  benefit  formula  and 
accrual  method  under  the  plan  that 
applies  to  the  fresh-start  group  in  the 
aggregate  must  provide  benefit  accruals 
in  the  current  plan  year  (other  than 
increases  in  benefits  accrued  as  of  the 
fresh-start  date)  at  a  rate  that  is 
meaningful  in  comparison  to  the  rate  at 
which  benefits  accrued  for  the  (resh- 
start  group  in  plan  years  beginning 
before  the  fresh-start  date.  Whether  this 
requirement  is  satisfied  with  respect  to 
a  fresh-start  group  that  does  not  include 
all  employees  in  the  plan  with  an  hour 
of  service  after  the  firesh-start  date  may 
be  determined  taking  into  account  the 
rate  at  which  benefits  are  provided  to 
other  employees  in  the  plan. 

(7)  Minimum  benefit  adjustment — (i) 
In  general.  In  the  case  of  a  section  401(1) 
plan  or  a  plan  that  imputes  disparity 
under  §  1.401(a)(4)-7,  the  plan  must 
make  the  minimum  benefit  adjustment 
described  in  paragraph  (d)(7)(ii)  or  (iii) 
of  this  section. 

(ii)  Excess  or  offset  plans.  In  the  case 
of  a  plan  that  is  a  defined  benefit  excess 
plan  as  of  the  fresh-start  date,  each 
employee’s  frozen  accrued  benefit  is 
adjusted  so  that  the  base  benefit 
percentage  is  not  less  than  50  percent  of 
the  excess  benefit  percentage.  In  the 


case  of  a  plan  that  is  a  PIA  offset  plan 
(as  defined  in  paragraph  (2)(iii)  of  the 
definition  of  QSUPP  in  §  1.401(a)(4)-12) 
as  of  the  fresh-start  date,  each 
employee’s  offset  as  applied  to 
determine  the  frozen  accrued  benefit  is 
adjusted  so  that  it  does  not  exceed  50 
percent  of  the  benefit  determined 
without  applying  the  offset. 

(iii)  Other  plans.  In  the  case  of  a  plan 
that  is  not  described  in  paragraph 
(d)(7)(ii)  of  this  section,  each  employee’s 
frozen  accrued  benefit  is  adjusted  in  a 
manner  that  is  economically  equivalent 
to  the  adjustment  required  under  that 
paragraph,  taking  into  account  the 
plan’s  l^nefit  formula,  accrual  rate,  and 
relevant  employee  factors,  such  as 
period  of  service. 

(8)  Adjusted  accrued  benefit — (i) 
General  rule.  The  term  adjusted  accrued 
benefit  means  an  employee’s  frozen 
accrued  benefit  that  is  adjusted  as 
provided  in  paragraph  (d)(7)  of  this 
section  and  then  multiplied  by  a 
fraction  (not  less  than  one),  the 
numerator  of  which  is  the  employee’s 
compensation  for  the  current  plan  year 
and  the  denominator  of  which  is  the 
employee’s  compensation  as  of  the 
fresh-start  date  determined  under  the 
same  definition.  For  purposes  of  this 
adjustment,  the  compensation  definition 
must  be  either  the  same  compensation 
definition  and  formula  used  to 
determine  the  frozen  accrued  benefit  or 
average  annual  compensation 
(determined  without  regard  to 
§  1.401(a)(4)-3(e)(2)(ii)(A)  (use  of  plan 
year  compensation)). 

(ii)  Alternative  formula  for  pre¬ 
effective-date  fresh  starts.  In  the  case  of 
a  fresh-start  date  before  the  effective 
date  that  applies  to  the  plan  under 
paragraph  (a)  or  (b)  of  this  section,  the 
adjusted  accrued  benefit  may  be 
determined  by  multiplying  the  frozen 
accrued  benefit  by  a  fraction  (not  less 
than  one)  determined  under  this 
paragraph  (d)(8)(ii).  The  numerator  of 
the  Action  is  the  employee’s  average 
annual  compensation  for  the  current 
plan  year.  The  denominator  of  the 
fraction  is  the  employee’s  reconstructed 
average  annual  compensation  as  of  the 
fi^sh-start  date.  An  employee’s 
reconstructed  average  annual 
compensation  is  determined  by — 

(A)  Selecting  a  single  plan  year 
beginning  after  the  fresh-start  date  but 
beginning  not  later  than  the  last  day  of 
the  first  plan  year  to  which  these 
regulations  apply  under  paragraph  (a)  or 
(b)  of  this  section; 

(B)  Determining  the  employee’s 
average  annual  compensation  for  the 
selected  plan  year  imder  the  same 
method  used  to  determine  the 
employee's  average  annual 
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compensation  for  the  current  plan  year 
under  this  paragraph  (d)(8)(ii);  and 
(C)  Multiplying  the  employee’s 
average  annual  compensation  for  the 
selected  plan  year  by  a  fraction,  the 
numerator  of  which  is  the  employee’s 
compensation  as  of  the  fresh-start  date 
determined  under  the  same 
compensation  dehnition  and  formula 
used  to  determine  the  employee’s  frozen 
accrued  beneHt  and  the  denominator  of 
which  is  the  employee’s  compensation 
for  the  selected  plan  year  determined 
under  the  compensation  definition  and 
formula  used  to  determine  the 
employe’s  hrozen  accrued  benefit. 

(lii)  Eff^  of  section  401(a)(17).  In 
determining  the  numerators  and  the 
denominators  of  the  fractions  described 
in  this  paragraph  (d)(8),  the  annual 
compensation  limit  under  section 
401(a)(17)  generally  applies.  See, 
however,  §1.401(aUl7>-l(e)(4)  for 
special  rules  applicable  to  section 
401(a)(17)  employees. 

(iv)  Option  to  make  less  than  the  full 
permitted  adjustment.  A  plan  may  limit 
the  increase  in  an  employee’s  bozen 
accrued  beneHt  for  the  current  and  all 
future  years  to  a  percentage  (not  more 
than  100  percent)  of  the  increase 
otherwise  provided  under  this 
paragraph  (d)(8).  Furthermore,  the  plan 
may,  at  any  time,  terminate  all  future 
adjustments  permitted  under  this 
paragraph  (d). 

(v)  Alternative  determination  of 
adjusted  accrued  benefit.  In  lieu  of 
applying  the  fractions  in  paragraph 
(d)(8)(i)  or  (ii)  of  this  section,  a  plan  may 
determine  an  emplpyee’s  adjusted 
accrued  benefit  by  substituting  the 
employee’s  compensation  for  the 
current  plan  year  (determined  under  the 
same  compensation  formula  and 
underlying  definition  of  compensation 
used  to  determine  the  employee’s  fi'ozen 
accrued  benefit)  in  the  benefit  formula 
used  to  determine  the  fi-ozen  accrued 
benefit.  For  this  purpose,  insignificant 
changes  in  the  underlying  definition  of 
compensation  to  reflect  current 
compensation  practices  will  not  be 
treated  as  a  change  in  the  definition  of 
compensation.  A  plan  may  apply  the 
alternative  in  this  paragraph  (d)(8)(v), 
only  if  it  is  reasonable  to  expect  as  of 
the  fresh-start  date  that,  over  time,  the 
use  of  this  method  instead  of  the  general 
rule  of  paragraph  (d)(8)(i)  will  not 
discriminate  significantly  in  favor  of 
HCEs. 

(9)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 

Example  1.  (a)  Employer  X  maintains  a 
defined  benefit  plan  that  is  an  excess  plan 
with  a  calendar  plan  year.  For  plan  years 
before  1989,  the  plan  is  integrated  with 
benefits  provided  under  the  Social  Security 


Act,  providing  each  employee  with  a  normal 
retirement  benefit  equal  to  one  percent  of  the 
employee’s  average  annual  compensation  in 
excess  of  the  employee’s  covered 
compensation,  multiplied  by  the  employee’s 
years  of  service  for  Employer  X.  The  benefit 
formula  thus  provides  no  benefit  with  respect 
to  average  annual  compensation  up  to 
covered  compensation. 

(b)  As  of  D^ember  31, 1988,  Employee  M 
has  10  years  of  service  for  Employer  X  and 
has  covered  compensation  of  $25,000  and 
average  annual  compensation  of  $20,000. 
Employee  M’s  average  annual  compensation 
has  never  exceeded  $20,000.  Therefore,  as  of 
December  31, 1988,  Employee  M’s  accrued 
benefit  under  the  plan  is  zero. 

(c)  Effective  with  the  1989  plan  year,  the 
plan  is  amended  to  provide  each  employee 
with  a  normal  retirement  benefit  of  0.6 
percent  of  average  annual  compensation  up 
to  covered  compensation  plus  1.2  percent  of 
average  annual  compensation  in  excess  of 
covert  compensation,  multiplied  by  the 
employee’s  years  of  service  up  to  35.  The 
plan  also  provides  that,  for  plan  years  after 
1988,  each  employee’s  accrued  benefit  is 
determined  under  the  formula  in  paragraph 

(c) (4)(i)  of  this  section  (formula  without 
wear-away)  and,  in  applying  the  fresh-start 
formula,  each  employee’s  fiozen  accrued 
benefit  under  paragraph  (c)(4)(i)  of  this 
section  will  be  adjusted  under  this  paragraph 

(d) ,  using  the  same  compensation  definition 
and  formula  used  to  determine  the  frozen 
accrued  benefit  under  paragraph  (d)(8Ki)  of 
this  section. 

(d)  The  plan  uses  the  permitted  disparity 
of  section  401(1)  and  thus  must  also  make  the 
minimum  benefit  adjustment  under 
paragraph  (d)(7)  of  this  section.  Because  the 
excess  benefit  percentage  under  the  plan  for 
years  before  1989  was  one  percent,  the  plan 
must  provide  a  base  benefit  percentage  for 
those  years  of  at  least  0.5  percent.  After  the 
minimum  benefit  adjustment.  Employee  M's 
accrued  benefit  as  of  December  31, 1988,  is 
$1,000  (0.5  percentx$20,000xl0  years). 

(e)  As  of  December  31, 1992,  Employee  M 
has  14  years  of  service  and  has  covered 
compensation  of  $30,000  and  average  annual 
compensation  of  $35,000.  Employee  M’s 
adjusted  accrued  benefit  as  of  December  31, 
1992,  is  $1,750  ($1.000x$35,000/$20,000), 
and  Employee  M’s  accrued  benefit  as  of 
December  31, 1992,  is  $2,710  (the  sum  of 
$1,750  plus  $960  ((0.6  percentx$30,000x4 
years)  plus  (1.2  peix:entx$5.000x4  years))). 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  I,  except  that  in  determining 
adjusted  accrued  benefits,  the  plan  specifies 
the  alternative  method  of  paragraph  (d)(8)(v) 
of  this  section.  This  method  may  be  used 
because  it  is  reasonable  to  expect  as  of  the 
firesh-start  date  that,  over  time,  the  use  of  this 
method  instead  of  the  general  rule  of 
paragraph  (d)(8)(i)  will  not  discriminate 
significantly  in  fovor  of  HCEs. 

(b)  As  of  December  31, 1992,  Employee  M’s 
adjusted  accrued  benefit  is  $2,000  (10  years 
of  service  prior  to  the  fresh-start  datex(0.5 
percent  of  $30,000-1-1.0  percent  of  the  excess 
of  $35,000  over  $30,000)). 

(c)  Alternatively,  Employer  X  may  choose 
to  use  the  method  of  paragraph  (d)(8)(v)  of 
this  section  but  freezes  the  covered 


compensation  level  at  the  dollar  level  in 
place  as  of  the  fiesh-start  date.  In  such  case. 
Employee  M’s  adjusted  accrued  benefit  as  of 
December  31. 1992,  would  have  been  $2,250 
(10  years  of  service  prior  to  the  fresh-start 
clatex(0.5  percent  of  $25,000-1-1.0  percent  of 
the  excess  of  $35,000  over  $25,000)).  This 
method  may  be  used  because  it  is  reasonable 
to  expect  as  of  the  fresh-start  date  that,  over 
time,  the  use  of  this  method  instead  of  the 
general  rule  of  paragraph  (d)(8)(i)  will  not 
discriminate  significantly  in  favor  of  HCEs. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  for  plan  years  before 
1989,  the  plan  provided  a  minimum  benefit 
to  certain  employees  equal  to  $120  per  year 
of  service.  Employee  M  is  entitled  to  the 
minimum  benefit,  and  thus.  Employee  M’s 
frozen  accrued  benefit  as  of  December  31, 

1988  was  $1,200  (the  greater  of  10  years  of 
servicex$120  and  $1,000,  Employee  M’s 
benefit  under  the  underlying  formula,  after 
the  minimum  benefit  adjustment  of 
paragraph  (d)(7)  of  this  section). 

(b)  Employer  X’s  plan  specifies  instead  the 
alternative  method  of  adjusting  accrued 
benefits  described  in  paragraph  (d)(8)(v)  of 
this  section.  (The  fact  that  a  minimum  benefit 
applying  to  certain  employees  is  not  adjusted 
under  the  alternative  method  of  paragraph 
(d)(8)(v)  of  this  section,  but  would  be 
adjusted  under  the  general  rule  of  paragraph 
(d)(8)(i)  of  this  section  does  not  change  the 
conclusion  in  Example  2,  that  the  plan  may 
apply  the  alternative  method). 

(e)  Determination  of  initial  theoretical 
reserve  for  target  benefit  plans — (1) 
General  rule.  In  the  case  of  a  target 
benefit  plan  the  stated  benefit  formula 
under  which  takes  into  account  service 
for  years  in  which  the  plan  did  not 
satisfy  §  1.401(a)(4)-8(b)(3).  as  permitted 
under  §  1.401(a)(4)-8(b)(3)(vii),  the 
theoretical  reserve  as  of  the 
determination  date  for  the  last  plan  year 
beginning  before  the  first  day  of  the  first 
plan  year  in  which  the  plan  satisfies 
§  1.401(a)(4)-8(b)(3)  of  an  employee 
who  was  a  participant  in  the  plan  on 
that  determination  date,  is  determined 
as  follows: 

(i)  Determine  the  actuarial  present 
value,  as  of  that  determination  date,  of 
the  stated  benefit  that  the  employee  is 
projected  to  have  at  the  employee’s 
normal  retirement  age,  using  the 
actuarial  assumptions,  the  provisions  of 
the  plan,  and  the  employee’s 
compensation  as  of  that  determination 
date.  For  an  employee  whose  attained 
age  equals  or  excels  the  employee’s 
normal  retirement  age,  determine  the 
actuarial  present  value  of  the 
employee’s  stated  benefit  at  the 
employee’s  current  age,  but  using  an 
immediate  straight  life  annuity  factor  for 
an  employee  whose  attained  age  equals 
the  employee’s  normal  retirement  age. 

(ii)  Calculate  the  actuarial  present 
value  of  future  required  employer 
contributions  (without  regard  to 
limitations  under  section  415  or 
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additional  contributions  described  in 
§  1.401(a)(4)-8(b)(3)(v))  as  of  that 
determination  date  (i.e.,  the  actuarial 
present  value  of  the  level  contributions 
due  for  each  plan  year  through  the  end 
of  the  plan  year  in  which  the  employee 
attains  normal  retirement  age).  This 
calculation  is  made  assuming  that  the 
required  contribution  in  each  future 
year  will  be  equal  to  the  required 
contribution  for  the  plan  year  that 
includes  that  determination  date,  and 
applying  the  interest  rate  that  was  used 
in  determining  that  required 
contribution. 

(iii)  Determine  the  excess,  if  any,  of 
the  amount  determined  in  paragraph 
(e)(l)(i)  of  this  section  over  the  amount 
determined  in  paragraph  (e)(l)(ii)  of  this 
section.  This  excess  is  the  employee’s 
theoretical  reserve  on  that 
determination  date. 

(2)  Example.  The  following  example 
illustrates  the  determination  of  an 
employee’s  theoretical  reserve. 

Example,  (a)  A  target  benefit  plan  was 
adopted  and  in  effect  before  September  19, 
1991,  and  satisfied  the  requirements  of  Rev. 
Rul.  76-464, 1976-2  C.B.  115,  with  respect 
to  all  years  credited  imder  the  stated  benefit 
formula  through  1993.  The  plan  provides  a 
stated  benefit  equal  to'40  percent  of 
compensation,  payable  annually  as  a  straight 
life  annuity  beginning  at  normal  retirement 
age.  Normal  retirement  age  under  the  plan  is 
65.  The  stated  interest  rate  under  the  plan  is 
six  percent  The  determination  date  for 
required  contributions  under  the  plan  is  the 
last  day  of  the  plan  year.  Employee  M  is  38 
years  old  on  the  determination  date  for  the 
1993  plan  year,  has  participated  in  the  plan 
for  five  years,  and  has  compensation  equal  to 
$60,000  in  1993.  The  amount  of  employer 
contribution  to  Employee  M’s  account  for 
1993  was  $2,468. 

(b)  Under  these  facts.  Employee  M’s 
theoretical  reserve  is  equal  to  $13,909, 
calculated  as  follows: 

(1)  The  actuarial  present  value  of  Employee 
M’s  stated  benefit  is  calculated  using  the 
actuarial  assumptions,  provisions  of  the  plan 
and  Employee  M’s  compensation  as  of  the 
determination  date  for  the  1993  plan  year. 
This  amount  is  equal  to  $46,512,  Employee 
M’s  stated  benefit  of  $24,000  ($60,000 
multiplied  by  40  percent),  multiplied  by 
1.938,  the  actuarial  present  \alue  factor 
applicable  to  a  participant  who  is  38  years 
old  using  a  stated  interest  rate  of  six  percent. 

(2)  The  actuarial  present  value  of  future 
employer  contributions  is  calculated 
assuming  that  the  required  contribution  in 
each  future  year  will  be  equal  to  the  required 
contribution  for  the  1993  plan  year  and 
assuming  the  same  interest  rate  as  was  used 
in  determining  that  contribution.  This 
amount  is  equal  to  $32,603,  which  is  equal 
to  the  amount  of  the  level  annual  employer 
contribution  ($2,468)  multiplied  by  a  factor 
of  13.2105  (the  temporary  annuity  factor  for 

a  period  of  27  years,  assuming  the  six  percent 
interest  rate  that  was  used  to  determine  the 
required  employer  contribution). 


(3)  Employee  M’s  theoretical  reserve  is 
$13,909,  the  excess  of  the  amount  , 
determined  in  paragraph  (b)(1)  of  this 
Example  over  the  amount  determined  in 
paragraph  (b)(2)  of  this  Example. 

***** 

Par.  5.  Section  1.411(d)-4  is  amended 
by  revising  the  sentence  at  the  end  of 
paragraph  A-l(b)(l)  to  read  as  follows: 

§  1.411(d)-4  Section  411(d)(6)  protected 
benefits. 

***** 

*  *  * 

(b)*  *  *(!)*  *  *  See  §1.401  (a)(4)- 
4(d)  for  the  definition  of  an  optional 
form  of  benefit  for  plan  years  beginning 
on  or  after  January  1, 1994  (or  January 
1, 1996,  in  the  case  of  plans  maintained 
by  organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)). 
***** 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  August  23, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-21377  Filed  8-30-93;  2:23  pm) 
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26  CFR  Part  1 
[T.D.  8486] 

RIN  1545-AR53 

Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  final  regulations 
under  section  401(1)  of  the  Internal 
Revenue  Ckide  of  1986,  which  provides 
for  permitted  disparity  in  employer 
contributions  to,  and  employer- 
provided  benefits  under,  qualified 
plans.  The  regulations  reflect  changes 
made  by  the  Tax  Reform  Act  of  1986 
and  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  regulations 
provide  guidance  necessary  to  comply 
with  the  law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans. 

DATES:  These  regulations  are  effective 
January  1, 1994,  and  apply  to  plan  years 
beginning  on  or  after  January  1, 1994, 
except  as  provided  in  the  transition 
rules  of  §  1.401(l)-6. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McDermott  at  (202)  622-4606 
(not  a  toll-fiee  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19, 1991,  final 
regulations  under  sections  401(a)(5)  and 
401(1)  (T.D.  8359)  were  published  in  the 
Federal  Register  (56  FR  47610).  In  the 
Federal  Register  of  August  10, 1992,  (57 
FR  35536),  the  Internal  Revenue  Service 
pubUshed  propc^d  regulations  to 
extend  the  effective  datehf  the  final 
regulations  under  section  401(a)(4), 
section  401(a)(5),  section  401(1),  and 
related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1, 
1994. 

On  April  21, 1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
F^eral  Register  (58  FR  21426).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  June  7, 

1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
these  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Explanation  of  Provisions 
1.  Overview 

Section  401(a)(4)  requires  that 
contributions  or  benefits  not 
discriminate  in  favor  of  highly 
■compensated  employees.  Section 
401(a)(5)  provides  that  a  plan  does  not 
discriminate  merely  because  the 
contributions  or  benefits  under  the  plan 
bear  a  uniform  relationship  to 
compensation,  taking  into  account  the 
permitted  disparity  under  section  401(1). 
The  regulations  under  sectiem  401(a)(4) 
provide  certain  safe  harbor  plan  designs 
that  use  the  permitted  disparity  under 
section  401(1). 

The  April  1993  proposed  regulations 
amend  the  September  1991  regulations 
generally  to  address  issues  raised  since 
the  publication  of  the  1991  regulations. 
In  addition,  the  proposed  regulations 
make  coordinating  amendments  to  the 
September  1991  regulations  under 
section  401(1)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 
Major  changes  in  the  propos^ 
regulations  include  the  following: 

•  Allowing  a  defined  benefit  plan  that 
offsets  an  employee’s  benefit  by  a 
percentage  of  the  employee’s  primary 
insurance  amount  (PIA  offset  plan)  to 
satisfy  section  401(1)  if  the  off^t  is 
limit^  to  the  maximum  oftset 
piermitted  imder  section  401(1). 

•  Allowing  application  of  the 
cumulative  disparity  limit  on  a  formula- 
by-formula  basis  in  the  case  of  a  defined 
benefit  plan  providing  the  greater  of  the 
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benefits  under  two  formulas  and 
allowing  similar  treatment  in  plan  oHset 
arrangements. 

•  Expanding  the  exception  for 
optional  forms  of  benefit  subject  to 
section  417(e)  to  allow  the  employer  to 
use  the  same  interest  rates  for  all  such 
forms. 

•  Allowing  a  plan  to  provide  a 
qualified  disability  benefit  within  the 
meaning  of  section  411(8)(9)  without 
having  to  use  a  reduced  disparity  rate. 

In  general,  comments  received  on  the 
changes  contained  in  the  proposed 
regulations  were  favorable.  Accordingly, 
these  final  regulations  incorporate  those 
changes.  In  addition,  in  response  to 
comments,  certain  modifications  and 
clarifications  have  been  made  to  the 
regulations.  The  more  significant 
changes  made  in  these  final  regulations 
are  discussed  below. 

2.  Overall  Disparity 
a.  Background 

Section  401(1)  of  the  Code  limits  the 
disparity  permitted  with  respect  to  any 
year  of  service  and  with  respect  to  all 
years  of  service.  The  September  1991 
regulations  provide  annual  and 
cumulative  overall  permitted  disparity 
limits,  that  is,  limits  on  the  disparity 
that  can  be  provided  to  an  employee  for 
one  year  under  more  than  one  plan  and 
for  the  employee’s  total  years  of  service. 
For  purposes  of  the  overall  disparity 
limits,  all  plans  of  the  employer  are 
taken  into  accoimt.  In  addition,  plans  of 
another  employer  are  taken  into  account 
for  years  of  service  with  the  other 
employer  which  are  also  credited  by  the 
current  employer.  The  reason  for  taking 
the  other  employer’s  plan  into  account 
is  to  assure  that  the  current  employer 
does  not  duplicate  the  disparity 
provided  for  years  of  service  with  the 
other  employer,  thus  exceeding  the 
disparity  limits. 

The  overall  disparity  limits  are 
applied  by  determining  an  annual 
disparity  fraction  for  the  employee  for 
eadi  year  of  service  under  a  plan, 
reflecting  the  portion  of  the  disparity 
maximiun  used  under  the  plan  for  that 
year.  The  cumulative  disparity  limit 
prohibits  the  sum  of  the  employee’s 
annual  disparity  fractions  from 
exceeding  35.  Generally,  if  a  defined 
benefit  plan  provides  a  benefit  equal  to 
the  greater  of  the  benefits  under  two 
formulas,  or  if  the  benefits  under  the 
plan  are  offset  by  benefits  under  another 
defined  benefit  plan  (offset 
arrangement),  the  annual  disparity 
fraction  for  a  given  year  is  the  larger  of 
the  fractions  determined  separately 
under  each  formula  or  under  each  plan 
in  an  offset  arrangement.  In  addition. 


because  of  the  difiiculty  in  measuring 
the  amount  of  disparity  used  prior  to  the 
1989  effective  date  of  section  401(1),  the 
September  1991  regulations  set  the 
disparity  fraction  equal  to  one  for  any 
year  of  service  before  1989. 

b.  Greater  of  Two  Formulas 

The  proposed  regulations  provide  a 
special  rule  under  which  a  defined 
benefit  plan  providing  the  greater  of  the 
benefits  under  two  or  more  formulas  is 
deemed  to  satisfy  the  cumulative 
disparity  limit  if  each  formula 
separately  satisfies  the  cumulative  limit. 
In  order  to  avoid  the  complexity  of 
coordinating  the  annual  disparity 
fractions  under  each  formula  with 
disparity  provided  under  another  plan, 
the  special  rule  applies  only  if  an 
employee  never  l^nefited  under  another 
plan  using  permitted  disparity. 

Commentators  asked  that  the  special 
rule  be  expanded  to  apply  in  the  case 
where  an  employee  has  benefited  under 
another  plan  using  permitted  disparity, 
but  where  neither  plan  provides  service 
credit  for  the  period  of  service  credited 
under  the  other  plan.  (In  the  case  of 
plans  covering  nonoverlapping  years  of 
service,  the  annual  disparity  Actions 
under  each  plan  are  determined  without 
regard  to  the  disparity  provided  under 
the  other  plan.)  The  final  regulations 
expand  the  special  rule  to  cover  that 
case,  provide  that  certain  conditions 
are  satisfied. 

c.  Mergers  and  Acquisitions 

Commentators  requested  certain 
changes  to  the  overall  disparity  mles 
when  an  employer  acquires  a  business 
and  gives  the  employees  of  that  business 
credit  under  the  employer’s  defined 
benefit  plan  for  years  of  service  with  the 
business.  Under  the  regulations,  if  the 
employees  were  credited  with  the  same 
service  under  a  plan  of  the  previous 
owner  of  the  business  (previous  owner’s 
plan),  that  plan  must  be  taken  into 
accoimt  in  applying  the  overall 
disparity  limits. 

Commentators  asked  that  the 
provisions  for  applying  the  overall 
disparity  limits  in  an  offset  arrangement 
be  available  when  the  new  employer 
credits  past  service  with  the  business 
and  offsets  benefits  under  its  plan  by  the 
benefits  accrued  under  the  previous 
owner’s  plan.  Commentators  also  asked 
that  the  overall  disparity  limits  be 
applied  to  the  current  employer’s  plan 
without  regard  to  any  plan  maintained 
by  a  previous  owner  because  in  many 
cases  the  current  employer  does  not 
know  the  level  of  disparity  provided  in 
a  previous  owner’s  plan  or  even 
whether  such  a  plan  exists. 


The  final  regulations  change  the  rule 
for  ofiset  arrangements  to  apply  to  an 
offset  by  benefits  under  a  previous 
owner’s  plan.  However,  the  regulations 
do  not  allow  a  previous  owner’s  plan  to 
be  disregarded  in  applying  the  overall 
disparity  limits.  The  Treasury  and  the 
Service  recognize  that  information  on  a 
previous  owner’s  plan  is  not  always 
available  to  the  current  employer. 
However,  allowing  the  current  plan  to 
provide  disparity  for  years  of  ser\'ice 
with  the  previous  owmer,  without  regard 
to  whether  the  previous  owner’s  plan 
also  provided  disparity  for  those  years, 
would  be  inconsistent  with  the  statutory 
disparity  limits.  Moreover,  as  a  result  of 
the  change  noted  above,  the  current 
employer  can  comply  with  the  overall 
disparity  limits  by  offsetting  benefits 
under  its  plan  by  benefits  under  the 
previous  owner’s  plan,  thus  avoiding  in 
most  cases  the  need  to  determine 
disparity  fractions  under  the  previous 
owner’s  plan,  or  by  limiting  the  service 
taken  into  account  under  its  plan  to 
service  after  the  date  of  acquisition. 

d.  Disparity  Fraction  for  Pre-1989  Years 

Commentators  have  stated  that 
application  of  a  disparity  fraction  of  one 
for  an  employee’s  years  of  service  before 
1989  is  inappropriate  in  the  case  of  a 
new  plan  that  applies  a  formula 
satisfying  section  401(1)  to  all  years  of 
service  b^ause  no  other  disparity  has 
been  provided  for  those  years.  The 
regulations  clarify  that  the  deemed  one 
rule  applies  to  plans  in  existence  as  of 
the  end  of  the  1988  plan  year.  Thus,  if. 
before  the  first  plan  year  beginning  on 
or  after  January  1, 1989,  an  employee 
never  participated  in  or  benefited  under 
any  other  plan  of  the  employer,  the 
employee’s  total  annual  disparity 
fractions  are  determined  under  the 
generally  applicable  overall  permitted 
disparity  rules  (and  without  regard  to 
the  deemed  one  rule). 

3.  Relationship  to  Other  Requirements 

The  regulations  provide  that 
compliance  with  section  401(1)  does  not 
allow  a  plan  to  decrease  any  employee’s 
accrued  bmiefit  in  violation  of  section 
411(d)(6)  and  section  411(b)(1)(G). 
Commentators  requested  removal  of  the 
reference  in  the  proposed  regulations  to 
an  increase  in  covered  compensation  as 
an  example  of  a  decrease  in  accrued 
benefit.  They  believe  section  411  does 
not  prohibit  a  decrease  in  accrued 
benefit  resulting  solely  from  an  increase 
in  covered  compensation. 

After  considering  the  comments,  the 
Treasury  and  the  Service  have 
determined  that  the  regulations  under 
section  401(1)  are  not  the  proper  vehicle 
for  addressing  the  correct  application  of 
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section  411  to  this  situation. 

Accordingly,  the  reference  to  an 
increase  in  covered  compensation  has 
been  removed  from  the  regulations,  but 
no  inference  should  be  drawn  from  this 
revision  as  to  the  correct  interpretation 
of  section  411. 

4.  PIA  Offset  Safe  Harbor 
These  regulations  implement  the  PIA 
offset  safe  harbor  described  in  Notice 
92-32, 1992-2  C.B.  362.  The  regulations 
allow  a  PIA  offset  plan  to  satisfy  section 
401(1)  (and  thus  to  satisfy  the 
nondiscriminatory  amount  requirement 
under  section  401(a)(4)  on  a  safe  harbor 
basis)  if  the  plan  limits  the  offset  to  the 
maximum  offset  permitted  under 
set,1ion  401(1)  (the  section  401(1) 
overlay),  which  is  determined  as  a 
percentage  of  covered  compensation 
rather  than  PIA. 

Commentators  asked  that  certain  PIA 
offset  plan  designs  be  allowed  to  satisfy 
section  401(a)(4)  on  a  safe  harbor  basis 
without  having  to  apply  the  section 
401(1)  overlay.  They  stated  that  these 
plans  (i.e.,  those  with  low  offset 
percentages  relative  to  the  gross  benefit) 
easily  satisfy  the  general  test  for  defined 
benefit  plans  under  section  401(a)(4) 
and  should  be  spared  the  necessity  of 
actually  performing  the  test. 

The  Treasury  and  the  Service  have 
carefully  considered  these  comments 
regarding  PIA  offset  plans,  but  believe 
that  application  of  the  section  401(1) 
overlay  is  essential  to  carrying  out  the 
statutory  purpose  of  section  401(1)  in  a 
safe  harbor  context.  In  addition,  the  fact 
that  such  a  plan  passes  the  general  test 
today  does  not  ensure  that  it  will  pass 
in  the  future.  Future  changes  in  the 
relationship  between  covered 
compensation  and  PIA  may  change  the 
results  of  the  general  test.  Finally,  the 
section  401(1)  overlay  eliminates  the 
need  to  limit  the  PIA  offset  percentage 
to  take  into  account  early  retirement 
benefits  and  other  distribution 
alternatives  under  the  plan,  thus 
permitting  the  obsolescence  of  many 
revenue  rulings  issued  under  prior  law. 
However,  Rev.  Rul.  84—45, 1984-1  C.B. 
115,  continues  to  apply  in  determining 
the  compensation  history  on  which  an 
employee’s  PIA  can  be  biased. 

Effective  Dates 

The  regulations  generally  are  effective 
for  plan  years  beginning  on  or  after 
January  1, 1994,  or,  in  the  case  of  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  January 
1989,  and  before  the  applicable 
regulatory  effective  date,  §  1.401(l)-6(c) 
provides  that  a  plan  must  be  operated  in 


accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(1).  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(1)  will  generally  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable.  good  faith 
interpretation  of  section  401(1)  if  it  is 
operated  in  accordance  with  these  final 
regulations,  the  April  1993  proposed 
regulations,  the  September  1991 
regulations,  the  May  1990  proposed 
section  401(1)  regulations,  or  the 
November  1988  proposed  section  401(1) 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Patricia  McDermott  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  firom  other 
offices  of  the  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.401(a)(5)-l  is 
amended  by: 

1.  Removing  paragraph  (e)(7): 


2.  Redesignating  paragraph  (e)(8)  as 
(e)(7): 

3.  Adding  paragraph  (h)  to  read  as 
follows: 

§  1 .401  (a)(5>-1  Special  rules  relating  to 
nondiscrimination  requirements. 
***** 

(h)  Effective  date — (1)  In  general. 

Except  as  provided  in  paragraph  (h)(2) 
of  this  section,  this  section  is  effective 
for  plan  years  beginning  on  or  after 
January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 

In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  this  section  is 
effective  for  plan  years  beginning  on  or 
after  January  1, 1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  and  on  or  after  the  first 
day  of  the  first  plan  year  to  which  the 
amendments  made  to  section  401(a)(5) 
by  section  1111(b)  of  the  Tax  Reform 
Act  of  1986  (TRA  ’86)  apply,  a  plan 
must  be  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(5),  taking  into  account 
pre-existing  guidance  and  the 
amendments  made  by  TRA  ’86  to 
related  provisions  of  the  Code.  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(5)  will  generally  be 
determined  based  on  ail  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(a)(5)  if  it  is 
operated  in  accordance  with  the  terms 
of  this  section. 

§  1.401  {l)-0  [Amended] 

Par.  3.  Section  1.401(l)-0  is  amended 
by: 

1.  Removing  the  entries  for  §  1.401(1)- 
1,  paragraphs  (b)  (1)  and  (2). 

2.  Revising  the  entry  for  §  1.401(1)-!, 
paragraph  (c)(6). 

3.  Redesignating  the  entries  for 

§  1.401  (1)-1,  paragraphs  (c)(22)  through 
(c)(24)  and  paragraphs  (c)(25)  through 
(c)(33),  as  §  1.401(1)-1,  paragraphs 
(cH23)  through  (c)(25)  and  (c)(27) 
through  (c)(35)  respectively. 

4.  Adding  entries  for  §  1.401(1)-1,  new 
paragraphs  (c)(22)  and  (c)(26). 

5.  Adding  entries  for  §  1.401(l)-3, 
paragraphs  (c)(2)(vi)  (A),  (B)  and  (C), 
(c)(2)(ix),  and  (d)(8)viii)(D). 

6.  Removing  the  entry  for  §  1.401(1)- 
3,  paragraph  (e)(4),  and  redesignating 
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the  entries  for  §  1.401(l)-3,  paragraphs 
(e)(5)  and  (e)(6),  as  §  1.401(l)-3, 
paragraphs  (e)(4)  and  (e)(5), 
respectively. 

7.  Revising  the  entry  for  §  1.401(!)-3, 
paragraph  (g). 

8.  Adding  entries  for  §  1.401  (l)-5, 
paragraphs  {b)(5)  (i)  and  (ii),  (b)(8)(v), 
and  (c)(1)  (v)  and  (vi). 

9.  Removing  the  entries  for  §  1.401(1)- 

5,  paragraphs  (c)(3)  (i)  and  (ii). 

10.  R^esignating  the  entry  for 
§  1.401(l)-5,  paragraph  (c)(4),  as 
§  1.401(l)-5,  paragraph  (c)(5). 

11.  Adding  entries  for  §  1.401(l)-5, 
new  paragraphs  (c)(4),  (c)(4)(i), 
(c)(4)(i)(A),  (c)(4)(i)(B),  (c)(4)(i)(C), 
(c)(4)(ii),  (c)(4)(ii)(A),  (c)(4)(ii)(B).  and 
(c)(4)(ii)(C). 

12.  Revising  the  entries  for  §  1.401(1)- 

6,  paragraphs  (a)  through  (c). 

13.  I^moving  the  entry  for  §  1.401(1)- 
6,  paragraph  (d). 

14.  The  added  and  revised  entries 
read  as  follows: 

§1.401(1)-0  Table  of  contents. 
***** 

§  i.401(l}-l  Permitted  disparity  with  respect 
to  employer-provided  contributions  or 
benefits. 

***** 

(c)  •  *  * 

(6)  Benefit,  right,  or  feature. 

***** 

(22)  Nonhighly  compensated  employee. 

***** 

(26)  PtA. 

***** 

§  1.401(l)-3  Permitted  disparity  for  defined 
benefit  plans. 

***** 

(c)  •  *  * 

(2)  *  *  * 

(vi)  *  *  * 

(A)  In  general. 

(B)  Unit  credit  plans. 

(C)  Fractional  accrual  plans. 
***** 

(ix)  PI  A  offsets. 

***** 

(d)  *  *  * 

(8)  •  ‘  * 

(iii)  •  •  * 

(D)  Individual  disparity  reductions. 

***** 

(g)  No  reductions  in  0.75-percent  factor  for 
ancillary  benehts. 

***** 

5 1 .401(11-5  Overall  permitted  disparity 
limits. 

***** 

(b)  *  *  * 

(5)  *  .  * 

(i)  In  general. 

(ii)  PIA  offset  plans. 

***** 

(8)  *  *  • 


(v)  Fractional  accrual  plans. 

***** 

(c)  *  *  * 

(!)•** 

(v)  Applicable  plan  years. 

(vi)  Transition  rule  for  defined 
contribution  plans. 

***** 

(4)  Special  rules  for  greater  of  formulas  and 
offset  arrangements. 

(i)  Cfteater  of  formulas. 

(A)  In  general. 

(B)  Separate  satisfaction  by  formulas. 

(C)  Single  plan. 

(ii)  Offset  arrangements. 

(A)  In  general. 

(B)  Separate  satisfaction  by  plans. 

(C)  No  other  plan. 

***** 

§  1.401(l)-6  Effective  dates  and  transition 
rules. 

(a)  Statutory  effective  date. 

(1)  In  general. 

(2)  Collectively  bargained  plans. 

(b)  Regulatory  effective  date. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(3)  EieOned  contribution  plans. 

(4)  Defined  benefit  plans. 

(c)  Cximpliance  during  transition  period. 

§1.401(11-1  [Amended]. 

Par.  4.  Section  1.401  (1)-1  is  amended 
as  follows: 

1.  The  fourth  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “1.401(a)(4)-2(b)(3)”  and 
adding  “1.401(a)(4)-2(b)(2)”  in  its  place. 

2.  The  last  sentence  of  paragraph 
(a)(3)  is  removed. 

3.  Paragraph  (b)  is  revised. 

4.  Paragraphs  (c)(2),  (c)(6),  (c)(9), 
(c)(17)(i),  (c)(19),  and  (c)(21)  are  revised. 

5.  Paragraphs  (c)(22)  through  (c)(24) 
and  paragraphs  (c)(25)  through  (c)(33) 
are  redesignated  as  (c)(23)  through 
(c)(25)  and  (c)(27)  through  (c)(35) 
respectively,  and  new  paragraphs  (c)(22) 
and  (c)(26j  are  added. 

6.  Newly  designated  paragraph  (c)(35) 
is  revised. 

7.  The  additions  and  revisions  read  as 
follows: 

§  1.401  (l)-1  Permitted  disparity  in 
employer-provided  contributions  or 
benefits. 

***** 

(b)  Relationship  to  other 
requirements.  Unless  explicitly 
provided  otherwise,  section  401(1)  does 
not  provide  an  exception  to  any  other 
requirement  under  section  401(a).  Thus, 
for  example,  even  if  the  plan  complies 
with  section  401(1),  the  plan  may  not 
provide  a  benefit  lower  than  the 
minimum  benefit  required  under 
section  416.  Moreover,  a  plan  may  not 
adjust  beneHts  in  any  manner  that 
results  in  a  decrease  in  any  employee’s 
accrued  benefit  in  violation  of  section 


411(d)(6)  and  section  411(b)(1)(G). 
However,  a  plan  does  not  fail  to  satisfy 
section  401(1)  merely  because,  in  order 
to  ensure  compliance  with  section  411, 
an  employee’s  accrued  benefit  under  the 
plan  is  defined  as  the  greater  of  the 
employee’s  previously  accrued  benefit 
and  the  benefit  determined  under  a 
strict  application  of  the  plan’s  benefit 
formula  and  accrual  method.  See 
section  401(a)(15)  for  additional  rules 
relating  to  circumstances  under  which 
plan  benefits  may  not  be  decreased 
because  of  increases  in  social  security 
benefits.  ‘ 

(c)  •  *  * 

(2)  Average  annual  compensation. 
Average  annual  compensation  means 
average  annual  compensation  within  the 
meaning  of  §  1.401(a)(4)-3(e)(2). 

***** 

(6)  Benefit,  right,  or  feature.  Benefit, 
right,  or  feature  means  a  benefit,  right, 
or  feature  within  the  meaning  of 
§1.401(a)(4)-12.  ***** 

(9)  Defined  contribution  plan.  Defined 
contribution  plan  means  a  defined 
contribution  plan  within  the  meaning  of 
§  1.410(b)-9.  In  addition,  for  purposes  of 
§§  1.401(1)-1  through  1.401(l)-6,  a 
defined  contribution  plan  includes  a 
simplified  employee  pension  as  defined 
in  section  408(k)  (SEP),  other  than  a  SEP 
(or  portion  or  a  SEP)  that  is  a  salary 
reduction  arrangement  described  in 
section  408(k)(6)  (SARSEP). 
***** 

(17)  Final  average  compensation — (i) 

In  general.  Final  average  compensation 
for  an  employee  means  the  average  of 
the  employee’s  annual  section  414(s) 
compensation  for  the  3-consecutive-year 
period  ending  with  or  within  the  plan 
year  or  for  the  employee’s  period  of 
employment  if  shorter.  The  year  in 
which  an  employee  terminates 
employment  may  be  disregarded  in 
determining  final  average 
compensation.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  be  applied  consistently  with 
respect  to  all  employees.  For  example, 
if  the  plan  provides  that  the  year  in 
which  the  employee  terminates 
employment  is  disregarded  in 
determining  final  average 
compensation,  the  year  must  be 
disregarded  for  all  employees  who 
terminate  employment  in  that  year.  The 
plan  may  specify  any  3-consecutive-year 
period  ending  in  the  plan  year,  provided 
the  period  is  determined  consistently 
for  all  employees.  See  §  1.401(a)(4)- 
ll(d)(3)(iii)  and  §  1.414(s)-l(f)  for  rules 
permitting  service  and  compensation 
with  another  employer  to  be  taken  into 
account  for  purposes  of 
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nondiscrimination  testing,  including 
satisfying  section  401(1). 

***** 

(19)  Highly  compensated  employee. 
Highly  compensated  employee  means 
HCE  within  the  meaning  of 
§1.401(a)(4)-12. 

***** 

(21)  Nonexcludable  employee. 
Nonexcludable  employee  means 
nonexcludable  employee  within  the 
meaning  of  §  1.401(a)(4)-12. 

(22)  Nonhighly  compensated 
employee.  Nonhighly  compensated 
employee  means  NHCE  within  the 
meaning  of  §  1.401(a)(4)-12. 
***** 

(26)  PIA.  PIA  or  primary  insurance 
amount  means  the  old-age  insurance 
benefit  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402)  payable  to 
each  employee  at  a  single  age  that  is  not 
earlier  than  age  62  and  not  later  than  age 
65.  PIA  must  be  determined  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee’s  offset  is 
determined.  Thus,  it  is  determined 
without  assuming  any  future  increases 
in  compensation,  any  future  increases  in 
the  taxable  wage  base,  any  changes  in 
the  formulas  used  under  the  Social 
Security  Act  to  determine  PIA  (for 
example,  changes  in  the  breakpoints),  or 
any  future  increases  in  the  consumer 
price  index.  However,  it  may  be 
assumed  that  the  employee  will 
continue  to  receive  compensation  at  the 
same  rate  as  that  receiv^  at  the  time  the 
off^set  is  being  determined,  until 
reaching  the  single  age  described  in  the 
first  sentence  of  this  paragraph  (c)(26). 
PIA  must  be  determined  in  a  consistent 
manner  for  all  employees  and  in 
accordance  with  revenue  rulings  or 
other  guidance  provided  by  the 
Commissioner. 

***** 

(35)  Year  of  service.  Year  of  service 
means  a  year  of  service  as  defined  in  the 
plan  for  purposes  of  the  benefit  formula 
and  the  accrual  method  under  the  plan, 
unless  the  context  clearly  indicates 
otherwise.  See  §  1. 401  (a)(4)-l  1(d)(3)  for 
rules  on  years  of  service  that  may  be 
taken  into  account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(1). 

§  1.401  (l)-2  [Amended] 

Par.  5.  Section  1.401(l)-2  is  amended 
as  follows; 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “1.401(a)(4)-2(b)(5)”  and 
adding  “1.401(a)(4)-2(b)(4)”  in  its  place. 

2.  The  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  ‘'1.401(a)(4)-8(b)(3)(i)(E)”  and 


adding  “1.401(a)(4)-8(b)(3)(i)(C)”  in  its 
place. 

§1.4O10>-3  [Amended] 

Par.  6.  Section  1.401(l)-3  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “1.401(a)(4)-3(b)(8)”  and 
adding  *‘1.401(a)(4)-3(b)(6)”  in  its  place. 

2.  The  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “1.401  (a)(4)-3(b)(7)(viii)”  and 
adding  “1.401(a)(4)-3(b)(5)(viii)"  in  its 
place. 

3.  The  first  sentence  of  paragraph 
(h)(4)(iii)(C)  is  amended  by  removing 
the  reference  "1.401(a)(4)-3(d)(5)(iv)” 
and  adding  “1.401(a)(4)-12”  in  its 
place. 

4.  Paragraph  (b)(4)(iii)(E)  is  revised. 

5.  Example  9  in  paragraph  (b)(5)  is 
revised. 

6.  Paragraph  (c)(2)(i)  is  amended  by 
removing  the  reference  "paragraphs 
(c)(2)  (ii)  through  (viii)”  and  adding 
“paragraphs  (c)(2)  (ii)  through  (ix)”  in 
its  place. 

7.  Paragraph  (c)(2)(ii)  is  amended  by 
removing  the  reference  “or  1.401(a)(4)- 
3(b)(5)(i)(B)”. 

8.  Paragraph  (c)(2)(iii)  is  amended  by 
removing  the  reference  “or  1.401(a)(4)- 
3(b)(5)(i)(B)“. 

9.  Paragraph  (c)(2)(vi)  is  revised. 

10.  Paragraph  (c)(2)(ix)  is  added. 

11.  Example  2  in  paragraph  (c)(3)  is 
amended  by  removing  the  reference 
“1.401(a)(4)-3(b)(5)(i)(B)”  and  adding 
“1.401(a)(4)-3(b)(4)(i)(B)”  in  its  place. 

12.  Paragraph  (d)(8)(iii)  introductory 
text  is  revised. 

13.  Paragraph  (d)(8)(iii)(D)  is  added. 

14.  Paragraph  (e)(1)  is  amended  by 
removing  the  reference  “(e)(4)”  from  the 
second  sentence  and  adding  “(g)”  in  its 
place  and  by  removing  the  reference 
“(e)(5)”  fi'om  the  fourth  sentence  and 
adding  “(e)(4)”  in  its  place. 

15.  Paragraph  (e)(4)  is  removed  and 
paragraphs  (e)(5)  and  (e)(6)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(5)  respectively. 

16.  Newly  designated  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
reference  “(e)(5)(ii)”  and  adding 
“(e)(4)(ii)”  in  its  place. 

17.  Newly  designated  paragraph 
(e)(4)(ii)  is  amended  by  removing  the 
reference  “(e)(5)(ii)”  and  adding 
“(e)(4)(ii)”  in  its  place. 

18.  Example  6  in  newly  designated 
paragraph  (e)(5)  is  amended  by 
removing  the  phrase  “(other  than  a 
temporary  disability  benefit)”  from  the 
seventh  sentence. 

19.  Paragraphs  (g)  and  (h)  are  revised. 

20.  The  added  and  revised  provisions 
read  as  follows: 


§  1 .401  (i)-3  Permitted  disparity  for  defined 
benefit  ^ans. 

***** 

(b)*  *  * 

(4) *  *  * 

(iii)  *  *  * 

(E)  Section  417(e)  exception.  A  plan 
will  not  fail  to  satisfy  this  paragraph  (b) 
merely  because  the  disparity  in  a  benefit 
that  is  subject  to  the  interest  rate 
restrictions  of  sections  401(a)(ll)  and 
417(e)  exceeds  the  maximum  disparity 
that  would  otherwise  be  allowed  under 
this  paragraph  (b)  if  the  increase  in 
disparity  is  required  to  satisfy 
§  1.417(e)-l(d).  In  applying  the 
exception  in  tliis  paragraph  (b)(4)(iii)(E), 
for  purposes  of  determining  what  is 
required  under  §  1.417(e)-l(d),  a  plan 
may  use  the  rate  described  in  §  1.417(e)- 
l(d)(2)(i)  for  all  employees,  without 
regard  to  whether  the  present  value  of 
an  employee’s  vested  benefit  exceeds 
$25,000. 

(5) *  *  * 

Example  9.  Plan  U  is  a  defined  benefit 
excess  plan  that  provides  a  normal  retirement 
benefit  of  1.0  percent  of  average  annual 
compensation  up  to  the  integration  level, 
plus  1.7  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35, 
payable  in  the  form  of  a  straight  life  annuity. 
Plan  U  provides  a  single  sum  optional  form 
of  benefit  at  normal  retirement  age  equal  to 
100  times  the  monthly  annuity  payable  at 
that  age.  Thus,  if  an  employee  elects  the 
single  sum  optional  form  of  benefit,  the  base 
portion  of  the  single  sum  benefit  is  8.33 
percent  (100  times  1.0  percent/12)  of  average 
annual  compensation  up  to  the  integration 
level  per  year  of  service,  and  the  excess 
portion  of  the  single  sum  benefit  is  14.17 
percent  (100  times  1.7  percent/12)  of  average 
annual  compensation  in  excess  of  the 
integration  level  per  year  of  service.  Each 
respective  portion  of  the  single  sum  option 
is  normalized  to  a  straight  life  annuity 
commencing  at  normal  retirement  age,  using 
8-percent  interest  and  the  UP-84  mortality 
table.  After  normalization,  the  base  portion  of 
the  benefit  is  1.02  percent  of  average  annual 
compensation  up  to  the  integration  level,  and 
the  excess  portion  of  the  benefit  is  1.73 
percent  of  average  annual  compensation  in 
excess  of  the  integration  level.  The  single 
sum  optional  form  of  benefit  satisfies  this 
paragraph  (b)  because  the  disparity  provided 
in  the  optional  form  of  benefit  does  not 
exceed  the  maximum  excess  allowance. 

(c)*  *  * 

(2)*  *  • 

(vi)  Overall  permitted  disparity— (A) 
In  general.  The  benefit  formula  provides 
that,  with  respect  to  each  employee’s 
years  of  service  after  reaching  the 
cumulative  permitted  disparity  limit 
applicable  to  the  employee  under 
§  1.401(l)-5(c),  employer-provided 
benefits  are  determined  with  respect  to 
the  employee’s  totSl  average  annual 
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compensation  at  a  rate  equal  to  the 
nondisparate  percentage.  For  purposes 
of  this  paragraph  (c)(2)(vi),  the 
nondisparate  percentage  is  generally  the 
excess  benefit  percentage  or  gross 
benefit  percentage  otherwise  applicable 
under  the  benefit  formula  to  an 
employee  with  the  same  number  of 
years  of  service. 

(B)  Unit  credit  plans.  In  the  case  of  a 
unit  credit  plan  described  in 

§  1.401(a)(4)-3(b)(3),  if  the  411(b)(1)(B) 
limit  percentage  is  less  than  the 
nondisparate  percentage,  the 
411(b)(1)(B)  limit  percentage  must  be 
substituted  for  the  nondisparate 
percentage.  For  this  purpose,  the 
411(b)(1)(B)  limit  percentage  is  133V3 
percent  of  the  smallest  base  benefit 
percentage,  or  133V3  percent  of  the 
smallest  difference  between  the  gross 
benefit  percentage  and  the  offset 
percentage,  whichever  is  applicable, 
where  the  smallest  base  benefit  * 
percentage  or  difierence  is  determined 
by  reference  to  the  benefit  formula  as 
applied  to  employees  with  no  more 
years  of  service  than  the  employee. 

(C)  Fractional  accrual  plans.  In  the 
case  of  a  fractional  accrual  plan 
described  in  §  1.401(a)(4)-3(b)(4),  the 
benefit  formula  must  provide  for  the  ' 
nondisparate  percentage  with  respect  to 
years  of  service  after  the  employee 
would  reach  the  ciunulative  p>ermitted 
disparity  limit  applicable  to  the 
employee  under  §  1.401(l)-5(c)  as 
modified  by  this  paragraph  (c)(2)(vi)(C). 
Solely  for  purposes  of  this  paragraph 
(c)(2)(vi)(C),  the  employee’s  annual 
disparity  fractions  (and  thus  the  year  in 
which  the  employee  would  reach  the 
cumulative  permitted  disparity  limit) 
are  determined  using  the  disparity 
provided  under  the  benefit  formula 
(rather  than  the  special  rule  for 
fractional  accrual  plans  in  §  1.401(1)- 
5(b)(8)(v)). 

***** 

(ix)  PIA  offsets.  In  the  case  of  an  offset 
plan,  the  plan  provides  that  the  ofiset 
applied  to  each  employee’s  benefit  is 
the  lesser  of  a  specified  percentage  of 
the  employee’s  PIA  and  an  offset  that 
otherwise  satisfies  the  requirements  of 
this  section  (the  “section  401(1) 
overlay”).  The  specified  percentage  of 
PIA  must  be  the  same  for  all  employees 
with  the  same  number  of  years  of 
service.  In  the  case  of  a  plan  that 
determines  each  employee’s  accrued 
benefit  under  the  fractional  accrual 
method  of  section  411(b)(1)(C),  the 
specified  percentage  of  PIA  is  deemed  to 
be  the  same  for  all  employees  with  the 
same  number  of  years  of  service  if  the 
plan  satisfies  either  of  the  deemed 
uniformity  rules  in  paragraph  (c)(2)(ii) 


or  (iii)  of  this  section,  substituting 
“offset,  expressed  as  a  percentage  of 
PIA,  per  year  of  service”  for  the  term 
“offset  percentage”  (in  addition  to 
satisfying  either  of  those  rules  with 
respect  to  the  section  401(1)  overlay). 
***** 

(d)*  *  * 

(8)‘  *  * 

(iii)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(d)(8)(iii)  is  satisfied  only  if  at  least  one 
of  the  following  tests  in  paragraphs 
(d)(8)(iii)  (A)  through  (D)  of  this  section 
is  satisfied. 

***** 

(D)  Individual  disparity  reductions. 
This  test  is  satisfied  only  if  the  plan  is 
an  offset  plan  that  uses  an  offset  level 
of  each  employee’s  final  average 
compensation  and  makes  individual 
disparity  reductions  as  permitted  under 
paragraph  (d)(9)(iii)(B)  of  this  section. 
***** 

(g)  No  reductions  in  0.75-percent 
factor  for  ancillary  benefits.  For 
purposes  of  applying  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance  under  paragraph  (b)(2)  or  (3) 
of  this  section,  no  reduction  is  made  to 
the  0.75-percent  factor  merely  because 
the  plan  provides  disparity  in  qualified 
disability  benefits  (within  the  meaning 
of  section  411(a)(9))  or  preretirement 
death  benefits  and  the  relevant  benefits 
are  payable  before  an  employee’s  social 
security  retirement  age. 

(h)  Benefits  attributable  to  employee 
contributions  not  taken  into  account. 
Benefits  attributable  to  employee 
contributions  to  a  defined  benefit  plan 
are  not  taken  into  account  in 
determining  whether  the  disparity 
provided  under  a  defined  benefit  excess 
plan  or  an  offset  plan  exceeds  the 
maximum  permitted  disparity  described 
in  paragraph  (b)  of  this  section.  See 

§  1.401(a)(4)-6(b)  for  methods  of 
determining  the  employer-provided 
benefit  under  a  plan  that  includes 
employee  contributions  not  allocated  to 
separate  accounts  (i.e.,  a  contributory 
DB  plan),  including  §  1.401(a)(4)- 
6(b)(2)(iii)(B)  for  adjustments  to  the  base 
and  excess  benefit  percentages  or  the 
gross  benefit  percentage  under  a  section 
401(1)  plan.  If,  after  adjustment,  the 
employee’s  base  benefit  percentage  or 
gross  benefit  percentage  (whichever  is 
applicable)  is  less  than  zero,  such 
percentage  is  deemed  to  be  zero  for 
purposes  of  the  maximum  excess 
allowance  or  maximum  ofiset  allowance 
under  paragraph  (b)(2)  or  (3)  of  this 
section. 

»  «  *  *  * 


§1.401(l)-5  [Amended] 

Par.  7.  Section  1.401(l)-5  is  amended 
as  follows: 

1.  Paragraph  (b)(5)  is  revised. 

2.  Paragraph  (b)(8)(iii)(A)  is  revised  by 
removing  the  words  “of  the  employer” 
and  adding  “taken  into  account  under 
paragraph  (a)(3)  of  this  section  as”  in 
their  place. 

3.  Paragraph  (b)(8)(v)  is  added. 

4.  Paragraphs  (c)(1)  (i)  through  (iii)  are 
revised  and  new  paragraphs  (c)(1)  (v) 
and  (vi)  are  added. 

5.  Paragraph  (c)(2)  is  amended  by 
removing  the  reference  “(b)(3)”  and 
adding  “(b)(2)”  in  its  place. 

6.  Paragraph  (c)(3)  is  revised. 

7.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(5)  and  a  new  paragraph 
(c)(4)  is  added. 

8.  Newly  designated  paragraph  (c)(5) 
is  amended  by  removing  the  language 
“paragraph  (b)(2)  or  (b)(3)  of  this 
section”  from  the  third  sentence  and 
adding  “§  1.401(l)-3(b)  (2)  or  (3)”  in  its 
place  and  by  adding  a  new  Example  5. 

9.  The  added  and  revised  provisions 
read  as  follows: 

§1.401(l>-6  Overall  permitted  disparity 
limits. 

***** 

(b) *  •  * 

(5)  Annual  offset  plan  disparity 
fraction — (i)  In  general.  For  a  plan  year, 
the  annual  offset  plan  disparity  ftaction 
for  an  employee  benefiting  under  an 
offset  plan  that  is  a  section  401(1)  plan 
is  a  fraction — 

(A)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for 
the  plan  year;  and 

(B)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 

§  1.401(l)-3(b)(3)  for  the  plan  year. 

(ii)  PIA  offset  plans.  In  the  case  of  an 
offset  plem  that  applies  an  offset  of  a 
specified  percentage  of  the  employee’s 
PIA,  as  permitted  under  §  1.401(1)- 
3(c)(2)(ix),  the  numerator  of  the  annual 
offset  plan  disparity  fraction  is  the  offset 
percentage  used  in  the  section  401(1) 
overlay  under  the  plan. 
***** 

(8)  *  •  • 

(v)  Fractional  accrual  plans.  If  a 
section  401(1)  plan  determines  each 
employee’s  accrued  benefit  under  the 
firactional  accrual  method  of  section 
411(b)(1)(C),  the  numerator  of  an 
employee’s  annual  disparity  ficiction  is 
based  on  the  disparity  provided  in  the 
benefit  accrued  for  the  employee  for  the 
plan  year. 

***** 

(c)  Cumulative  permitted  disparity 
limit — (1)  In  general — (i)  Employees  who 
benefit  under  defined  benefit  plans.  In 
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the  case  of  an  employee  who  has 
benefited  under  one  or  more  defined 
benefit  plans  for  a  plan  year  described 
in  paragraph  (c)(l)(v)  of  this  s^ion,  the 
cumulative  permitted  disparity  limit  is 
satisfied  if  the  employee’s  cumulative 
disparity  fraction,  as  defined  in 
paragraph  (c)(2)  of  this  section,  does  not 
exceed  35. 

(ii)  Employees  who  do  not  benefit 
under  defined  benefit  plans.  In  the  case 
of  an  employee  who  has  not  benefited 
under  a  defined  benefit  plan  for  any 
plan  year  described  in  paragraph 
(c)(l)(v)  of  this  section,  the  cumulative 
permitted  disparity  limit  is  satisfied. 

(iii)  Certain  plan  years  disregarded. 
For  purposes  of  this  paragraph  (c),  an 
employee  is  not  treated  as  benefiting 
under  a  defined  benefit  plan  for  a  plan 
year  described  in  paragraph  (c)(l)(v)  of 
this  section  if  the  employer  can 
establish  that  for  that  plan  year  the 
defined  benefit  plan  was  not  a  section 
401(1)  plan  and  did  not  impute 
permitted  disparity  under  §  1.401(a)(4)- 
7. 

***** 

(v)  Applicable  plan  years.  In  applying 
paragraphs  (c)(1)  (i),  (ii),  and  (iii)  of  this 
section,  for  purposes  of  determining 
whether  an  employee  benefits  under  a 
defined  benefit  plan,  the  applicable  plan 
years  are  all  plan  years  that  begin  on  or 
after  the  regulatory  effective  date,  as  set 
forth  in  §  1.401(l)-^(b).  or,  in  the  case  of 
governmental  plans,  as  set  forth  in 

§  1.401(a)(4)-13(b). 

(vi)  Transition  rule  for  defined 
contribution  plans.  A  defined 
contribution  plan  is  deemed  to  satisfy 
the  cumulative  permitted  disparity  limit 
for  the  first  plan  year  to  which  these 
regulations  apply,  as  set  forth  in 

§  1.401(l)-6(b),  or,  in  the  case  of 
governmental  plans,  as  set  forth  in 
§1.401(a)(4)-13(b). 
***** 

(3)  Determination  of  total  annual 
disparity  fractions  for  prior  years.  For 
each  of  the  employee’s  years  of  service 
credited  as  of  the  end  of  the  last  plan 
year  beginning  before  January  1, 1989, 
not  to  exceed  35,  under  all  plans  as  of 
that  time  that  are  taken  into  account 
under  paragraph  (a)(3)  of  this  section 
(whether  or  not  terminated),  the 
employee’s  total  annual  disparity 
fraction  is  one.  Therefore,  if,  before  the 
first  plan  year  beginning  on  or  after 
January  1, 1989,  an  employee  never 
participated  in  or  benefited  under  any 
plan  taken  into  account  under 
paragraph  (a)(3)  of  this  section,  the 
employee’s  total  annual  disparity 
fractions  are  determined  without  regard 
to  this  paragraph  (c)(3).  An  employer 
may  apply  the  rule  in  this  paragraph 


(c)(3)  with  respect  to  all  employees, 
using  a  year  (including  the  current  year) 
that  is  chosen  by  the  employer  and  is 
later  than  1989.  Thus,  for  example,  in 
lieu  of  calculating  annual  disparity 
fractions  for  all  plan  years,  the  employer 
may  assume  that  the  full  disparity  limit 
has  been  used  in  each  prior  plan  year 
for  which  an  employee  has  been 
credited  with  a  year  of  service. 

(4)  Special  rules  for  greater  of 
formulas  and  offset  arrangements — (i) 
Greater  of  formulas — (A)  In  general.  A 
defined  l^nefit  plan  that  is  a  section 
401(1)  plan  and  that  provides  a  benefit 
equal  to  the  greater  of  the  benefits 
determined  under  two  or  more  formulas 
is  deemed  to  satisfy  the  cumulative 
permitted  disparity  limit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(i)  (B)  and  (C)  of  this 
section  is  satisfied.  For  this  purpose,  a 
plan  that  uses  a  fresh-start  formula  that 
determines  the  accrued  benefit  as  the 
greater  of  two  amounts  under 
§  1.401(a)(4)-13(c)(4)  (ii)  or  (iii) 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  determined  under  two  or 
more  formulas. 

(B)  Separate  satisfaction  by  formulas. 
Each  formula  under  the  plan  would 
satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan.  In  the  case  of 

a  current  formula  that  applies  to  the 
employee’s  total  years  of  service  (as,  for 
example,  under  §  1. 401  (a)(4)-l 3(c)(4) 
(ii)(B)  or  (iii)(B)),  for  purposes  of 
determining  whether  that  formula 
would  satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan,  the  special  rule 
for  prior  years  under  paragraph  (c)(3)  of 
this  section  may  be  disregarded. 

(C)  Single  plan.  The  employee  has 
never  benefited  under  another  plan 
taken  into  account  under  paragraph 

(a)(3)  of  this  section  that  is  a  section 
401(1)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
For  this  purpose,  if  the  benefit  under  the 
plan  is  offset  in  an  offset  arrangement 
described  in  paragraph  (b)(8)(iii)(B)  of 
this  section,  the  other  plan  is 
disregarded.  In  addition,  a  plan  does  not 
fail  the  requirements  of  this  paragraph 
(c)(4)(i)(C)  merely  because  the  employee 
benefits  und^r  another  defined  benefit 
plan,  provided  that — 

(1)  With  respect  to  each  benefit 
formula  under  the  plan,  no  years  of 
service  taken  into  account  under  that 
benefit  formula  are  taken  into  account 
under  a  benefit  formula  of  the  other 
plan;  and 

(2)  Paragraph  (c)(4)(i)(B)  of  this 
section  would  be  satisfied  if  the  plans 
were  treated  as  a  single  plan  that 
provided  a  benefit  equal  to  the  greater 


of  the  benefits  provided  under  two  or 
more  formulas.  For  this  purpose,  a 
formula  consists  of  the  sum  of  a  formula 
for  the  years  of  service  taken  into 
account  under  one  plan  and  a  formula 
for  the  years  of  service  taken  into 
account  under  the  other  plan.  Thus, 
each  possible  combination  of  the 
formulas  under  the  plans  must  satisfy 
paragraph  (c)(4)(i)(B)  of  this  section. 

(ii)  Offset  arrangements-— (A)  In 
general.  If  a  defined  benefit  plan  is  a 
section  401(1)  plan  and  the  benefit 
under  the  plan  (the  gross  benefit  plan) 
is  offset  by  the  benefit  under  another 
plan  (the  offsetting  plan)  in  an  offset 
arrangement  described  in  paragraph 

(b) (8)(iii)(B)  of  this  section,  the  gross 
benefit  plan  is  deemed  to  satisfy  the 
cumulative  permitted  disparity  limit 
with  respect  to  an  employee  if  each  of 
the  requirements  in  paragraphs  (c)(4)(ii) 
(B)  and  (C)  of  this  section  is  satisfied. 

(B)  Separate  satisfaction  by  plans. 

This  requirement  is  satisfied  if  the  gross 
benefit  plan  would  satisfy  the 
cumulative  disparity  limit  if  no  offset 
applied,  and  the  offsetting  plan  satisfies 
the  cumulative  permitted  disparity 
limit,  not  taking  into  account  the  gross 
benefit  plan. 

(C)  No  other  plan.  Except  for  the  plans 
in  the  offset  arrangement,  the  employee 
has  never  benefited  under  another  plan 
taken  into  account  under  paragraph 
(a)(3)  of  this  section  that  is  a  section 
401(1)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
An  offset  arrangement  does  not  fail  the 
requirements  of  this  paragraph 

(c) (4)(ii)(C)  merely  because  the 
employee  benefits  under  another 
defined  benefit  plan,  provided  no  years 
of  service  taken  into  account  under  a 
benefit  formula  of  any  plan  in  the  offset 
arrangement  are  also  taken  into  account 
under  a  benefit  formula  of  the  other 
plan. 

(5)*  *  * 

Example  5.  (a)  Plan  O  is  a  noncontributory 
defined  benefit  excess  plan.  Plan  O  provides 
an  employee  whose  social  security  retirement 
age  is  65  with  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  a  benefit  of  1  percent  of 
average  annual  compensation  up  to  covered 
compensation,  plus  1.75  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
35.  The  second  formula  provides  a  benefit  of 
1  percent  of  average  annual  compensation  up 
to  covered  compensation,  plus  1.6  percent  of 
average  annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
40. 

(b)  Under  paragraph  (b)(4)  of  this  section, 
an  employee's  annual  defined  benefit  excess 
plan  fraction  for  each  of  the  35  years  under 
the  first  formula  is  0.75/0.75  or  one,  and  an 
employee's  annual  defined  benefit  excess 
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plan  fraction  for  each  of  the  40  years  under 
the  second  formula  is  0.6/0.75  or  0.8.  Under 
paragraph  (b)(8)(ii)  of  this  section,  an 
employee's  annual  deHncd  benefit  excess 
plan  fraction  (and  total  annual  disparity 
fraction  because  the  employee  benefits  only 
under  Plan  O)  for  the  plan  year  is  the  larger 
fraction  under  the  two  formulas  or  one. 
Therefore,  after  35  years,  the  employee  has  a 
cumulative  disparity  fraction  of  35.  The 
disparity  provided  under  the  second  formula 
for  years  of  service  after  35  thus  exceeds  the 
cumulative  permitted  disparity  limit  unless 
the  plan  qualifies  for  the  special  rule  in 
paragraph  (c)(4)(i)  of  this  section. 

(c)  Assume  the  condition  in  paragraph 
(cK4)(i)(C)  of  this  section  is  satisfied  b^ause 
no  employee  has  benefited  under  another 
plan  taken  into  account  under  paragraph 
(a)(3)  of  this  section.  In  addition,  the  largest 
cumulative  disparity  fraction  possible  under 
the  first  formula  is  35  times  one  or  35,  and 
the  largest  cumulative  disparity  fraction 
possible  under  the  second  formula  is  40 
times  0.8  or  32.  Thus,  the  requirement  of 
paragraph  (c)(4)(i)(B)  of  this  section  is  also 
satisfied  because  each  formula  would  satisfy 
the  cumulative  permitted  disparity  limit  if  it 
were  the  only  formula  under  the  plan.  Under 
paragraph  (c)(4)(i)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative  permitted 
disparity  limit  with  respect  to  an  employee 
whose  social  security  retirement  age  is  65. 
***** 

Par.  8.  Section  1.401{l)-6  is  revised  to 
read  as  follows: 

§  1 .401  (i>-6  Effective  dates  and  transition 
rules. 

(a)  Statutory  effective  date — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (a)(2)  of  this  section, 
section  401(a)(5)(C)  is  effective  for  plan 
years  beginning  on  or  after  January  1, 
1989,  and  section  401(1)  is  effective  with 
respect  to  plan  years,  and  benefits 
attributable  to  plan  years,  beginning  on 
or  after  January  1, 1989.  The  preceding 
sentence  is  applicable  to  a  plan  without 
regard  to  whether  the  plan  was  in 
existence  as  of  a  particular  date. 

(2)  Collectively  bargained  plans,  (i)  In 
the  case  of  a  plan  maintained  pursuant 
to  1  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  1  or  more  employers 
ratified  before  March  1,  1986,  sections 
401(a)(5)  and  401(1)  are  applicable  for 
plan  years  beginning  on  or  after  the  later 
of— 

(A)  January  1, 1989;  or 

(B)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the 
preceding  sentence,  sections  401(a)(5) 
and  401(1)  apply  to  plans  described  in 
this  paragraph  (a)(2)  no  later  than  the 
first  plan  year  beginning  after  January  1, 
1991. 


(ii)  For  purposes  of  paragraph 
(a)(2)(i)(B)  of  this  section,  a  change 
made  after  October  22, 1986,  in  the 
terms  or  conditions  of  a  collectively 
bargained  plan,  pursuant  to  a  collective 
bargaining  agreement  ratified  before 
March  1, 1986,  is  not  treated  as  a  change 
in  the  terms  and  conditions  of  the  plan. 

(iii)  In  the  case  of  a  collectively 
bargained  plan  described  in  paragraph 
(a)(2)(i)  of  this  section,  if  the  date  in 
paragraph  (a)(2)(i)(B)  of  this  section 
precedes  November  15, 1988,  then  the 
date  in  this  paragraph  (a)(2)  is  replaced 
with  the  date  on  which  the  last  of  any 
collective  bargaining  agreements  in 
effect  on  November  15, 1988, 
terminates,  provided  that  the  plan 
complies  during  this  period  with  a 
rea.sonable  good  faith  interpretation  of 
section  401(1). 

(iv)  Whether  a  plan  is  maintained 
pursuant  to  a  collective  bargaining 
agreement  is  determined  under  the 
principles  applied  under  section  1017(c) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974.  See  H.R.  Rep.  No. 
1280,  93d  Cong.,  2d  Sess.  266  (1974).  In 
addition,  a  plan  is  not  treated  as 
maintained  under  a  collective 
bargaining  agreement  unless  the 
employee  representatives  satisfy  section 
7701(a)(46)  of  the  Internal  Revenue 
Code  after  March  31, 1984.  See 

§  301.7701-17T  of  this  chapter  for  other 
requirements  for  a  plan  to  be  considered 
to  be  collectively  bargained. 

(b)  Regulatory  effective  date — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (b)(2)  of  this  section, 

§§  1.401(1)-!  through  1.401(l)-6  apply 
to  plan  years  beginning  on  or  after 
January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by  an 
organization  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  1.401(1)-1 
through  1.401(l)-6  apply  to  plan  years 
beginning  on  or  after  January  1, 1996. 

(3)  Defined  contribution  plans.  A 
defined  contribution  plan  satisfies 
section  401(1)  with  respect  to  a  plan  year 
beginning  on  or  after  the  effective  date 
of  these  regulations,  as  set  forth  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  if  it  satisfies  the  applicable 
requirements  of  §§  1.401(1)-1  through 
1.401(l)-5  for  the  plan  year. 

(4)  Defined  benefit  plans.  A  defined 
beneftt  excess  plan  or  offset  plan 
satisfies  section  401(1)  with  respect  to 
all  plan  years,  and  benefits  attributable 
to  all  plan  years,  beginning  on  or  after 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  by  satisfying  the 
applicable  requirements  of  §§  1.401(1)-1 


through  1.401(l)-5  and  the  requirements 
of  §  1.401(a)(4)-13(c)  (and  §  1.401(a)(4)- 
13(d),  if  applicable),  using  a  fresh-start 
date  that  is  on  or  after  December  31. 
1988,  and  before  the  effective  date  of 
these  regulations.  A  defined  benefit 
excess  plan  or  offset  plan  that  does  not 
satisfy  section  401(1)  with  respect  to  all 
plan  years  beginning  on  or  after  the 
effective  date  of  these  regulations  may. 
under  the  rules  of  §  1.401(a)(4)-13(c) 

(and  §  1.401(a)(4)-13(d).  if  applicable), 
satisfy  section  401(1)  for  plan  years 
beginning  after  a  fresh-start  date  by 
satisfying  the  applicable  requirements  of 
§§1.401(1)-1  through  1.401(l)-5  after 
the  fresh-start  date. 

(c)  Compliance  during  transition 
period.  For  plan  years  beginning  on  or 
after  January  1, 1989,  and  before  the 
effective  date  of  these  regulations,  as  set 
forth  in  paragraph  (b)  of  this  section,  a 
plan  must  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  401(1).  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(1)  will  generally  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(/)  if  it  is 
operated  in  accordance  with  the  terms 
of§§1.401(/)-l  through  1.401(/)-5. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue 
Approved:  August  23, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  93-21378  Filed  8-31-93;  4:02  pml 
BILUNG  CODE  4a3(M)1-U 


26  CFR  Part  1 
[T.D.  8487] 

BIN  1545-AR51 

Minimum  Coverage  Requirements 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  Final  regulations 
under  section  410(b),  which  provides 
minimum  coverage  requirements.  The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of.  and 
participants  in.  tax-qualified  retirement 
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plans  and  certain  other  employee 
benefit  plans. 

DATES:  These  regulations  are  effective 
January  1, 1994,  and  apply  to  plan  years 
beginning  on  or  after  January  1, 1994, 
except  as  provided  in  the  transition 
rules  of  §  1.410(b)-10. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Dave  Munroe  at  (202)  622—4606  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19, 1991,  final 
regulations  under  section  410(b)  (T.D. 
8363)  were  published  in  the  Federal 
Register  (56  FR  47638).  Amendments  to 
those  regulations  were  published  in  the 
Federal  Register  on  December  4. 1991 
(56  FR  63420),  in  connection  with 
finalizing  the  separate  line  of  business 
regulations  (T.D.  8376)  under  section 
414(r)  of  the  Code.  In  the  Federal 
Register  of  August  10, 1992  (57  FR 
35536),  the  Internal  Revenue  Service 
published  proposed  regulations  to 
extend  the  effective  date  of  the  final 
regulations  under  section  410(b)  and 
related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1, 
1994. 

On  April  21, 1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
F^eral  Register  (58  FR  21417).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  June  7, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
these  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Explanation  of  Provisions 
1.  Overview 

Section  410(b)  provides  a  minimum 
coverage  requirement  that  a  plan  must 
meet  in  order  to  be  tax  qualified.  In 
addition,  the  minimum  coverage 
requirement  is  also  relevant  under  the 
related  section  401(a)(4)  regulations  in 
determining  whether  certain 
requirements  of  those  regulations  are 
satisfied. 

The  September  1991  final  regulations 
under  section  410(b)  provide  that  a  plan 
can  meet  the  section  410(b)  minimum 
coverage  requirement  by  satisfying  one 
of  two  tests,  the  section  410(b)(1)  (A) 
and  (B)  ratio  percentage  test  or  the 
section  410(b)(2)  average  benefit  test.  To 
satisfy  the  ratio  percentage  test  for  a 
plan  year,  a  plan  must  have  a  ratio 
percentage  of  at  least  70  percent.  A 
plan’s  ratio  percentage  is  the  percentage 
of  the  employer’s  nonhighly 
compensated  employees  who  benefit 


under  the  plan  divided  by  the 
percentage  of  the  employer’s  highly 
compensated  employees  who  benefit 
under  the  plan. 

To  satisfy  the  average  benefit  test,  two 
requirements  must  be  met — the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii).  The  nondiscriminatory 
classification  test  requires  a  plan  to 
benefit  employees  who  qualify  under  a 
reasonable  employer-determined 
classification  that  does  not  discriminate 
in  favor  of  highly  compensated 
employees.  TTie  average  benefit 
percentage  test  requires  that  the  average 
of  the  employee  benefit  percentages  for 
nonhighly  compensated  employees  be  at 
least  70  percent  of  the  average  of  the 
employee  benefit  percentages  for  highly 
compensated  employees,  generally 
taking  into  account  all  the  plans  of  the 
employer. 

The  April  1993  regulations  proposed 
to  amend  the  September  1991 
regulations  generally  to  simplify  them 
and  to  address  other  issues  raised  since 
the  publication  of  those  regulations.  In 
addition,  the  proposed  regulations  make 
coordinating  amendments  to  the 
September  1991  regulations  under 
section  410(b)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 
Major  chemges  in  the  April  1993 
proposed  regulations  include  the 
following: 

•  Replacing  the  rules  for  the  average 
benefit  percentage  test  in  their  entirety 
with  less  detailed  rules  that  coordinate 
the  determination  of  these  percentages 
with  the  determination  of  accrual  rates 
under  the  section  401(a)(4)  regulations. 

•  Replacing  objective  testing  of 
coverage  of  former  employees  with  a 
flexible  facts-and-circumstances 
analysis. 

•  Expanding  the  situations  where 
employees  in  a  multiemployer  plan  may 
continue  to  be  treated  as  collectively 
bargained  employees  after  they  have 
switched  from  collectively  bargained  to 
noncollectively  bargained  status. 

•  Providing  that  the  portion  of  a  plan 
benefiting  employees  who  have  not 
satisfied  the  greatest  permissible 
minimum  age  and  service  conditions 
may  be  disaggregated  for  purpioses  of  the 
average  benefit  percentage  test. 

In  general,  comments  received  on  the 
changes  in  the  proposed  regulations 
were  favorable.  Accordingly,  these  final 
regulations  incorporate  those  changes. 

In  addition,  in  response  to  comments, 
certain  modifications  have  been  made  to 
further  simplify  and  increase  flexibility 
in  compliance  alternatives.  The  more 


significant  changes  made  in  these  final 
regulations  are  discussed  below. 

2.  Special  Multiemployer  Plan  Rules 

The  September  1991  regulations 
provide  that  a  plan  benefiting  both 
collectively  bargained  employees  (as 
defined  in  the  regulations)  and 
noncollectively  ^rgained  employees  is 
treated  as  two  separate  plans  for  section 
410(b)  purposes.  The  portion  of  the  plan 
benefiting  collectively  bargained 
employees  is  deemed  to  satisfy  the 
section  401(a)(4)  and  section  410(b) 
requirements  automatically.  In  testing 
the  portion  of  the  plan  benefiting 
noncollectively  bargained  employees, 
all  collectively  bargained  employees  are 
treated  as  excludable. 

The  April  1993  proposed  regulations 
contain  several  special  rules  that  allow 
noncollectively  bargained  employees  in 
a  multiemployer  plan  who  were 
formerly  collectively  bargained 
employees  to  continue  to  be  treated  as 
collectively  bargained  employees.  These 
rules  represent  an  exception  to  the 
general  requirement  that  benefits 
provided  to  noncollectively  bargained 
employees  be  tested  under  sections 
401(a)(4)  and  410(b). 

In  view  of  the  practical  problems  for 
plan  trustees  in  identifying  and 
accounting  for  noncollectively 
b^^ained  employees  of  different 
employers,  one  of  the  special  rules  in 
the  proposed  regulations  permits 
formerly  collectively  bargained 
employees  to  continue  to  be  treated  as 
collectively  bargained  employees 
indefinitely.  This  exception  applies 
only  if  no  more  than  two  percent  of  the 
employees  covered  under  the 
multiemployer  plan  are  in  this  category 
and  the  terms  of  the  plan  providing  for 
benefit  accruals  treat  those  employees  in 
the  same  manner  as  similarly  situated 
employees  who  are  collectively 
bargained.  In  addition,  in  order  to  use 
this  special  alumni  rule,  the  employees 
treated  as  collectively  bargained  must  be 
performing  services  for  one  or  more 
employers  that  are  parties  to  the 
collective  bargaining  agreement. 

The  Treasury  and  the  Service  believe 
that  this  exception  for  alumni  is 
appropriate  only  if  those 
noncollectively  bargained  employees 
represent  a  limited  percentage  of  the 
multiemployer  plan’s  population. 
However,  commentators  on  the  April 
1993  regulations  requested  that  the  two- 
percent  limit  for  the  alumni  rule  be 
expanded  to  make  this  exception 
available  to  additional  multiemployer 
plans.  After  weighing  both  the  practical 
concents  expressed  by  the 
commentators  and  the  importance  of 
limiting  this  exemption  from 
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nondiscrimination  testing  (which  could 
apply  for  an  indefinite  period  of  time), 
the  Treasury  and  the  Service  have 
increased  the  percentage  from  two 
percent  to  five  percent.  In  addition,  it  is 
anticipated  that  guidance  on  data 
collection  and  testing  will  be  provided 
for  multiemployer  plans  in  the  revenue 
procedure  on  substantiating  compliance 
(proposed  in  Announcement  92-81, 
1992-22  I.R.B.  56)  when  that  document 
is  finalized  shortly. 

In  response  to  comments,  these 
regulations  also  liberalize  and  clarify 
the  special  multiemployer  plan  rules  in 
a  number  of  respects.  For  example, 
certain  of  the  rules  are  conditioned  on 
the  noncollectively  bargained 
employees  being  treated  under  the  plan 
in  the  same  manner  as  similarly  situated 
collectively  bargained  employees.  These 
regulations  require  only  that  the 
noncollectively  bargained  employees  be 
treated  in  a  manner  that  is  generally  no 
more  favorable  than  similarly  situated 
collectively  bargained  employees  and 
clarify  that  only  the  terms  of  the  plan 
providing  for  benefit  accruals  must  treat 
the  noncollectively  bargained 
employees  in  this  manner.  Thus,  for 
example,  di^erences  in  vesting  that  may 
arise  because  the  noncollectively 
bargained  employees  are  subject  to 
different  statutory  vesting  schedules 
than  collectively  bargained  employees 
will  not  prevent  a  multiemployer  plan 
from  using  the  special  rules.  These 
regulations  also  make  clear  that  these 
special  rules  apply  if  the  employee 
performs  services  for  the  plan  or  for  the 
employee  representative.  In  addition, 
among  other  clarifications,  these 
regulations  provide  that  the  term 
“collective  bargaining  agreement"  as 
used  in  these  rules  includes  any 
successor  agreement. 

3.  Employees  Benefiting  Under  a  Plan 

The  regulations  generally  provide  that 
an  employee  is  treated  as  benefiting 
under  a  defined  benefit  plan  for  a  plan 
year  only  if  there  is  an  increase  in  the 
employee’s  accrued  benefit.  In  response 
to  comments,  a  revision  has  been  made 
to  these  regulations  that  is  intended  to 
clarify  that  increases  in  the  dollar 
amount  of  the  accrued  benefit  merely 
because  of  the  passage  time  or  because 
of  a  change  in  indices  afiecting  the 
accrued  ^nefit  do  not  cause  an 
employee  to  be  treated  as  benefiting. 

The  regulations  provide  that  in 
certain  situations,  however,  an 
employee  in  a  defined  benefit  plan  will 
be  treated  as  benefiting  for  a  plan  year 
even  though  the  employee  does  not 
receive  an  accrual  for  the  plan  year.  One 
of  these  situations  is  where  an 
employee’s  accrued  benefit  would  have 


increased  if  a  previously  accrued  benefit 
were  disregarded,  such  as  where  the 
plan  utilizes  a  “wear-away”  formula. 

The  regulations  include  an  increase  in 
covered  compensation  or  a  decrease  in 
the  employee’s  compensation  for  the 
plan  year  as  further  examples  of 
situations  where  this  might  occur.  These 
examples  have  been  eliminated  in  order 
to  remove  any  possible  inference 
concerning  the  proper  interpretation  of 
section  411(d)(6)  or  section  411(b)(1)(G) 
in  these  situations,  but  no  inference 
should  be  drawn  from  this  revision  as 
to  the  correct  interpretation  of  section 
411, 

4.  Employees  Transferring  Between 
Plans  That  Are  Mandatorily 
Disaggregated 

The  regulations  require  that  certain 
plans  be  mandatorily  disaggregated  and 
treated  as  separate  plans  for  purposes  of 
section  410(b).  Among  the  situations  in 
which  a  plan  must  be  disaggregated  are 
those  in  which  a  plan  benefits 
employees  of  different  qualified 
separate  lines  of  business,  employees  of 
more  than  one  employer,  or  both 
collectively  bargained  and 
noncollectively  bargained  employees. 
Questions  have  arisen  regarding  the 
treatment  of  employees  who  change 
from  being  tested  under  one  portion  of 
a  disaggregated  plan  to  another  portion 
of  the  disaggregated  plan  due  to  a 
change  in  status.  To  address  these 
questions,  proposed  amendments  to  the 
mandatory  disaggregation  rules  will  be 
published  in  the  proposed  qualified 
separate  line  of  business  regulations, 
rather  than  in  these  final  regulations. 

5.  Governmental  Plans 

Under  the  regulations,  a  plan  that 
benefits  employees  of  more  than  one 
employer  (treating  all  members  of  a 
controlled  group  of  employers  under 
section  414  as  a  single  employer)  is 
treated  as  consisting  of  separate  plans, 
each  of  which  is  maintained  by  a 
separate  employer.  Each  of  these  plans 
must  satisfy  coverage  and  test  for 
nondiscrimination  with  reference  only 
to  the  applicable  employer’s  employees. 

Some  commentators  have  requested, 
in  the  absence  of  specific  controlled 
group  rules  applicable  to  governmental 
entities,  that  they  be  permitted  to  treat 
all  federal  instrumentalities  as  a  single 
employer  and.  thus,  test  a  plan 
benefiting  employees  of  more  than  one 
federal  instrumentality  on  a  plan-wide 
basis.  The  commentators  note  that  such 
plan-wide  testing  would  simplify 
compliance  and  reduce  additional 
administrative  costs  for  plans  sponsored 
by  federal  instrumeuldlilies. 


Under  o^special  transition  rule, 
governmental  plans  described  in  section 
414(d)  are  deemed  to  satisfy  the 
regulations  under  section  401(a)(4). 
section  410(b)  and  related 
nondiscrimination  requirements 
generally  for  plan  years  beginning 
before  1996.  A  principal  purpose  of  the 
transition  rule  is  to  provide  the  Treasury 
and  the  Service  additional  time  to 
receive  comments  from  governmental 
employers  regarding  appropriate 
modifications  to  the  regulations  to  take 
into  account  the  special  circumstances 
of  governmental  plans.  Consequently, 
treating  federal  instrumentalities  as 
members  of  a  controlled  group  will  be 
considered,  together  with  other 
comments  received  on  the  unique 
features  of  governmental  plans,  in 
developing  future  appropriate 
modifications  to  the  regulations  for 
governmental  plans. 

6.  Changes  to  Minimum  Participation 
Requirements 

These  regulations  finalize  the 
effective  date  change  for  governmental 
plans  and  certain  403(b)  annuities  under 
§  1.401(a)(26)-9(b)(l)  that  was  proposed 
in  August.  1992.  In  addition,  they 
conform  the  language  in  the  special 
testing  rule  in  §  1.401(a)(26)-l(b)(4)  for 
section  401(k)  plans  maintained  by 
certain  governmental  or  tax-e.xempt 
entities  to  the  corresponding  language 
used  for  such  plans  under  the 
excludable  employee  rules  in 
§  1.410(b)-6(g)  of  the  regulations. 

Effective  Dates 

The  regulations  generally  are  effective 
for  plan  years  beginning  on  or  after 
January  1, 1994.  or.  in  the  case  of 
governmental  plans  and  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  the  first  day 
of  the  first  plan  year  to  which  tfte 
amendments  made  hy  section  1112(a)  of 
the  Tax  Reform  Act  of  1986  (TRA  ’86) 
apply  and  before  the  applicable 
regulatory  effective  date.  §  1.410(b)-10 
provider  that  a  plan  must  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  the  requirements  of 
section  410(b).  Whether  a  plan  is 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  410(b)  generally  will  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b)  if  it  is 
operated  in  accordance  with  these  final 


46838  Federal  Register  /  Vol.  58,  No.  170  /  Friday.  September  3,  1993  /  Rules  and  Regulations 


regulations,  the  April  1993  proposed 
regulations,  the  September  1991 
regulations,  the  May  1990  proposed 
section  410(b)  regulations,  or  the  May 
1989  proposed  section  410(h) 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  dehned  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Dave  Munroe  of  the  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.401(a)(26)-l(b)(4)  is 
revised  to  read  as  follows: 

§  1 .401  (a)(2€)-1  Minimum  participation 
requirements. 

***** 

(b)*  •  * 

(4)  Section  401(k)  plan  maintained  by 
employers  that  include  certain 
governmental  or  tax-exempt  entities. 
Section  401(k)(4)(B)  prevents  certain 
State  and  local  governments  and  tax- 
exempt  organizations  ftom  maintaining 
a  qualified  cash  or  deferred 
arrangement.  A  plan  (or  portion  of  a 
plan)  that  is  either  a  section  401(k)  plan 
or  a  section  401  (m)  plan  that  is  provided 


under  the  same  general  arrangement  as 
a  section  401(k)  plan  may  be  treated  as 
a  separate  plan  that  satisfies  section 
401(a)(26)  for  a  plan  year  if  the 
following  requirements  are  satisfied: 

(i)  The  section  401  (k)  plan  is 
maintained  by  an  employer  who  has 
employees  precluded  ftom  being 
eligible  employees  under  the 
arrangement  by  reason  of  section 
401(k)(4)(B).  and 

(ii)  More  than  95  percent  of  the 
employees  of  the  employer  who  are  not 
precluded  from  being  eligible 
employees  under  a  section  401(k)  plan 
by  reason  of  section  401(k)(4)(B)  benefit 
under  the  section  401  (k)  plan. 

Par.  3.  Section  1.401(a)(26)-9(b)(l)  is 
revised  to  read  as  follows: 

§  1 .401  (a)(26)-9  Effective  dates  and 
transition  ruies. 

***** 

(b)*  *  * 

(1)  Governmental  plans  and  certain 
section  403(b)  annuities.  Section 
401(a)(26)  is  treated  as  satisfied  for  plan 
years  beginning  before  the  later  of 
January  1, 1996,  or  90  days  after  the 
opening  of  the  ftrst  legislative  session 
b^inning  oii  or  after  January  1, 1996,  of 
the  governing  body  with  authority  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously,  in  the  case  of 
governmental  plans  described  in  section 
414(d),  including  plans  subject  to 
section  403(b)(12)(A)(i)  (nonelective 
plans).  For  purposes  of  this  paragraph 
(b)(1),  the  term  “governing  body  with 
authority  to  amend  the  plan”  means  the 
legislature,  hoard,  commission,  council, 
or  other  governing  body  with  authority 
to  amend  the  plan. 
***** 

§1.410(b)-0  [Amended] 

Par.  4.  Section  1.410(b)-0  is  amended 
by: 

1.  Revising  the  introductory  text  and 
the  section  headings  for  §§  1.410(b)-l 
and  1.410(b)-2. 

2.  Removing  the  entries  for  §  1.410(b)- 
2(c)(2)  (i)  and  (ii). 

3.  Amending  the  entries  for 
§  1.410(b)-3  by: 

a.  Revising  the  entries  for  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv). 

b.  Removing  the  entry  for  paragraph 
(a)(2)(v). 

4.  Revising  the  entries  for  §  1.410(b)- 
5,  paragraphs  (d)  and  (e). 

5.  Amending  the  entries  for 
§  1.410(b)-6  by: 

a.  Revising  the  entry  for  paragraph 
(d)(2)(ii). 

b.  Correctly  designating  the  entry  for 
paragraph  (i).  Previously  excludable 
employees,  as  the  entry  for  paragraph 
(h)(3)  and  adding  a  new  entry  for 
paragraph  (i). 


6.  Amending  the  entries  for 

§  1.410(b)-9  by  removing  the  following: 
Defined  benefit  excess  plan.  Excess 
benefit  percentage.  Gross  benefit 
percentage,  and  Offset  plan; 

7.  Revising  the  entries  for  §  1.410(b)- 

10. 

8.  The  revisions  and  addition  read  as 
follows: 

§1.410(b)-0  Table  of  contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.410(b)-l  through 
1.410(b)-10. 

§  1.410(b)-t  Minimum  coverage 
requirements  (before  1994). 

***** 

§1.410(b)-2  Minimum  coverage 
requirements  (after  1993). 

***** 

§1.410(b)-3  Employees  and  former 
employees  who  benefit  under  a  plan. 

(а) *  *  * 

(2)*  *  * 

(iii)  Certain  employees  treated  as 
benefiting. 

(iv)  Section  412(i)  plans. 

dT  *  *  *  * 

§1.410(h)-5  Average  benefit  percentage 
test. 

***** 

(d)  Determination  of  employee  benefit 
percentages. 

(1)  Overview. 

(2)  Employee  contributions  and  employee- 
provided  benefits  disregarded. 

(3)  Plans  and  plan  years  taken  into 
account. 

(i)  Testing  group. 

(ii)  Testing  period. 

(4)  Contributions  or  benefits  basis. 

(5)  Determination  of  employee  benefit 
percentage. 

(i)  General  rule. 

(ii)  Plans  with  differing  plan  years. 

(iii)  Options  and  consistency  requirements. 

(б)  Permitted  disparity. 

(i)  In  general. 

(ii)  Plans  which  may  not  use  permitted 
disparity 

(7)  Requirements  fur  certain  plans 
providing  early  retirement  benefits. 

(i)  General  rule. 

(ii)  Exception. 

(e)  Additional  optional  rules. 

(1)  Overview. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates. 

(i)  In  general. 

(ii)  Exception  from  consistency 
requirement. 

(iii)  Permitted  inconsistencies. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type. 

(i)  General  rule. 

(ii)  Restriction  on  use  of  separate  testing 
group  determination  method. 

(iii)  Treabnent  of  permitted  disparity 

(iv)  Example. 
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(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans. 

(1)  In  general. 

(ii)  Simplified  method. 

(5)  Three-year  averaging  period. 

(6)  Alternative  methods  of  determining 
compensation. 

*  ft  *  *  * 

§1.410(b)-6  Excludable  employees. 

ft  ft  ft  ft  ft 

(d)*  *  * 

(2) »  •  * 

(ii)  Special  rules  for  certain  employees  in 
multiemployer  plans. 

ft  ft  ft  ft  ft 

(i)  Former  employees  treated  as  employees. 

ft  ft  ft  ft  ft 

§  1.410(b)-J0  Effective  dates  and  transition 
rules. 

(a)  Statutory  effective  dates. 

(1)  In  general. 

(2)  Special  statutory  effective  date  for 
collective  bai^ining  agreements. 

(i)  In  general. 

(ii)  Example. 

(iii)  Plan  maintained  pursuant  to  a 
collective  bargaining  agreement. 

(b)  Regulatory  effective  dates. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(c)  Compliance  during  transition  period. 

(d)  Effective  date  for  governmental  plans. 

Par.  5.  Section  1.410(b)-l  is  amended 
by  revising  the  section  heading  to  read 
as  follows: 

§  1 .41 0(b)-1  Minimum  coverage 
requirements  (before  1994). 

Par.  6.  Section  1.410(b)-2  is  amended 
by: 

1.  Revising  the  section  heading. 

2.  Revising  paragraph  (c)(2); 

3.  Revising  the  last  sentence  of 
paragraph  (d). 

4.  Revising  the  last  sentence  of 
paragraph  (e)  and  adding  a  sentence  at 
the  end  of  paragraph  (e).; 

5.  Revising  paragraph  (f). 

6.  The  revisions  and  addition  read  as 
follows: 

§  1.410(b)-2  Minintum  coverage 
requirements  (after  1993). 

ft  ft  ft  ft  ft 

(c)  *  *  * 

(2)  Testing  former  employees.  A  plan 
satisfies  section  410(b)  with  respect  to 
former  employees  if  and  only  if,  under 
ail  of  the  relevant  facts  and 
circumstances  (including  the  group  of 
nonexcludable  former  employees  not 
benefiting  under  the  plan),  the  group  of 
former  employees  benefiting  under  the 
plan  does  not  discriminate  significantly 
in  favor  of  highly  compensate  former 
employees. 

ft  ft  ft  ft  ft 

(d)  *  *  *  For  plan  years  beginning 
before  the  effective  date  set  forth  in 


§  1.410(b)-10(d),  any  plan  described  in 
section  410(c)(1)(A)  (regarding 
governmental  plans)  satisfies  the 
requirements  of  this  section. 

(e)  *  *  *  For  plan  years  beginning 
before  the  effective  date  set  forth  in 

§  1.410(b)-10(d),  any  plan  described  in 
section  410(c)(1)(A)  (regarding 
governmental  plans)  satisfies  the 
requirements  of  this  section  and  is  thus 
treated  as  satisfying  the  requirements  of 
section  401(a)(3)  as  in  effect  on 
September  1, 1974.  See  §  1.410(b)- 
10(b)(2)  for  a  special  rule  for  plans  of 
tax-exempt  organizations. 

(f)  Certain  acquisitions  or 
dispositions.  Section  410(b)(6)(C) 

(relating  to  certain  acquisitions  or 
dispositions)  provides  a  special  rule 
whereby  a  plan  may  be  treated  as 
satisfying  section  410(b)  for  a  limited 
period  of  time  after  an  acquisition  or 
disposition  if  it  satisfies  section  410(b) 
(without  regard  to  the  special  rule) 
immediately  before  the  acquisition  or 
disposition  and  there  is  no  significant 
change  in  the  plan  or  in  the  coverage  of 
the  plan  other  than  the  acquisition  or 
disposition.  For  purposes  of  section 
410(b)(6)(C)  and  this  paragraph  (f),  the 
terms  "acquisition”  and  “disposition” 
refer  to  an  asset  or  stock  acquisition, 
merger,  or  other  similar  transaction 
involving  a  change  in  employer  of  the 
employees  of  a  trade  or  business. 

ft  ft  ft  ft  ft 

Par.  7.  Section  1.410(b)-3  is  amended 
by: 

1.  Revising  paragraphs  (a)(1),  and 
(a)(2)(ii)  through  (a)(2)(iv)  as  set  forth 
below. 

2.  Removing  paragraph  (a)(2)(v). 

§  1.410(b)-3  Employees  and  former 
employees  who  benefit  under  a  plan. 

(a)  *  *  *  (1)  In  general.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  an  employee  is  treated  as 
benefiting  under  a  plan  for  a  plan  year 
if  and  only  if  for  that  plan  year,  in  the 
case  of  a  defined  contribution  plan,  the 
employer  receives  an  allocation  taken 
into  account  under  §  1.401(a)(4)- 
2(c)(2)(ii),  or  in  the  case  of  a  defined 
benefit  plan,  the  employee  has  an 
increase  in  a  benefit  accrued  or  treated 
as  an  accrued  benefit  under  section 
411(d)(6). 

(2)*  *  * 

(ii)  Section  415  limits — (A)  General 
rule  for  defined  benefit  plans.  In 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  defined 
benefit  plan  for  a  plan  year,  plan 
provisions  that  implement  the  limits  of 
section  415  are  disregarded.  Any  plan 
provision  that  provides  for  increases  in 
an  employee’s  accrued  benefit  under  the 
plan  due  solely  to  adjustments  under 


section  415(d)(1),  additional  years  of 
participation  or  service  under  section 
415(b)(5),  or  changes  in  the  defined 
contribution  fraction  under  section 
415(e)  is  also  disregarded,  but  only  if 
such  provision  applies  uniformly  to  all 
employees  in  the  plan. 

(B)  Defined  benefit  plans  taking 
section  415  limits  into  account  under 
section  401(a)(4)  testing.  Paragraph 
(a)(2)(ii)(A)  of  this  section  does  not 
apply  in  the  case  of  a  defined  benefit 
plan  that  uses  the  option  in 

§  1.401(a)(4)-3(d)(2)(ii)(B)  to  take  into 
account  plan  provisions  implementing 
the  provisions  of  section  415  in 
determining  accrual  rates  under  the 
section  401(a)(4)  general  test. 

(C)  Defined  contribution  plans.  A 
defined  contribution  plan  is  permitted 
to  apply  the  rule  in  the  first  sentence  of 
paragraph  (a)(2)(ii)(A)  of  this  section  in 
determining  whether  an  employee  is 
treated  as  benefiting  under  the  plan, 
provided  it  applies  the  rule  on  a 
consistent  basis  for  all  employees  in  the 
plan. 

(iii)  Certain  employees  treated  as 
benefiting — (A)  In  general.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
a  benefit  or  receiving  an  allocation  for 
the  plan  year  but  fails  to  have  an 
increase  in  accrued  benefit  or  to  receive 
an  allocation  solely  because  of  one  or 
more  of  the  conditions  set  forth  in 
paragraphs  (a)(2)(iii)  (B)  through  (F)  of 
this  section. 

(B)  Certain  plan  limits.  The 
employee’s  benefit  would  otherwise 
exceed  a  limit  that  is  applicable  on  a 
uniform  basis  to  all  employees  in  the 
plan.  Thus,  for  example,  if  the  formula 
under  a  defined  benefit  plan  takes  into 
account  only  the  first  30  years  of  service 
for  accrual  purposes,  an  employee  who 
has  completed  more  than  3()  years  of 
service  is  still  treated  as  benefiting 
under  the  plan. 

(C)  Benefits  previously  accrued.  The 
benefit  previously  accrued  by  the 
employee  is  greater  than  the  benefit  that 
would  be  determined  under  the  plan  if 
the  benefit  previously  accrued  were 
disregarded.  This  could  happen,  for 
example,  when  the  plan  is  applying  the 
wear-away  formula  of  §  1.401(a)(4)- 
13(c)(4)(ii)  and  the  employee’s  frozen 
accrued  benefit  exceeds  the  benefit 
determined  under  the  current  formula. 

(D)  Benefit  offset  arrangements.  The 
plan  offsets  the  employee’s  CAirrent 
benefit  accrual  under  an  offset 
arrangement  described  in  §  1.401(a)(4)- 
3(f)(9)  (without  regard  to  whether  the 
offset  is  attributable  to  pre-participation 
service  or  past  service). 
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(E)  Target  benefit  plans.  In  the  case  of 
a  target  benefit  plan  that  satisHes  the 
nondiscriminatory  amount  requirement 
of  §  1. 401  (a)(4)-l  (b)(2)  by  satisfying  the 
safe  harbor  in  §  1.401(a)(4)-8(b)(3),  the 
employee’s  theoretical  reserve  is  greater 
than  or  equal  to  the  actuarial  present 
value  of  the  fractional  rule  benefit. 

(F)  Post-normal  retirement  age 
adjustments.  The  employee  has  attained 
normal  retirement  age  under  a  dehned 
benefit  plan  and  fails  to  accrue  a  benefit 
because  of  the  provisions  of  section 
411(b)(l)(H)(iii)  regarding  adjustments 
for  delayed  retirement. 

(iv)  Section  412(i)  plans — (A)  General 
rule.  Notwithstanding  paragraph  (a)(1) 
of  this  section,  an  employee  is  treated  as 
benefiting  under  an  insurance  contract 
plan  within  the  meaning  of  section 
412(i)  for  a  plan  year  if  and  only  if  a 
premium  is  paid  on  behalf  of  the 
employee  for  the  plan  year. 

(B)  Exceptions.  Notwithstanding 
paragraph  (a)(2)(iv)(A)  of  this  section,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan  within  the 
meaning  of  section  412(i)  for  a  plan  year 
if  the  sole  reason  that  a  premium  is  not 
paid  on  behalf  of  the  employee  is  one 
of  the  reasons  described  in  paragraph 
(a)(2)(iii)  of  this  section.  In  addition,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan,  within  the 
meaning  of  section  412(i),  that  is  a 
defined  benefit  plan  if  a  premium  is  not 
paid  on  behalf  of  the  employee  solely 
because  the  insurance  contracts  that 
have  previously  been  purchased  on 
behalf  of  the  employee  guarantee  to 
provide  for  the  employee’s  projected 
normal  retirement  benefit  without 
regard  to  future  premium  payments. 

«  *  *  *  • 

Par.  8.  Section  1.410(b)-5  is  amended 
by  revising  paragraphs  (d)  and  (e)  to 
read  as  follows; 

§  1.410(b)-6  Average  benefit  percentage 
test 

***** 

(d)  Determination  of  employee  benefit 
percentages — (1)  Overview.  This 
paragraph  (d)  provides  rules  for 
determining  employee  benefit 
percentages.  See  paragraph  (e)  of  this 
section  for  alternative  methods  for 
determining  employee  benefit 
percentages. 

(2)  Employee  contributions  ^ind 
employee-provided  benefits 
disregarded.  Only  employer-provided 
contributions  and  benefits  are  taken  into 
account  in  determining  employee 
benefit  percentages.  Therefore, 
employee  contributions  (including  both 
employee  contributions  allocated  to 
separate  accounts  and  employee 
contributions  not  allocated  to  separate 


accounts),  and  benehts  derived  h‘om 
such  contributions,  are  not  taken  into 
account  in  determining  employee 
beneBt  percentages. 

(3)  Plans  and  plan  years  taken  into 
account — (i)  Testing  group.  All  plans 
included  in  the  testing  group  under 

§  1.410(b)-7(e)(l).  and  only  those  plans, 
are  taken  into  account  in  determining  an 
employee’s  employee  benefit 
percentage. 

(ii)  Testing  period.  An  employee’s 
employee  benefit  percentage  is 
determined  on  the  basis  of  plan  years 
ending  with  or  within  the  same  calendar 
year.  These  plan  years  are  referred  to  in 
this  section  as  the  relevant  plan  years 
or,  in  the  aggregate,  as  the  testing 
period. 

(4)  Contributions  or  benefits  basis. 
Employee  benefit  percentages  may  be 
determined  on  either  a  contributions  or 
a  benefits  basis.  Employee  benefit 
percentages  for  any  testing  period  must 
be  determined  on  the  same  basis 
(contributions  or  benefits)  for  all  plans 
in  the  testing  group. 

(5)  Determination  of  employee  benefit 
percentage — (i)  General  rule.  The 
employee  benefit  percentage  for  an 
employee  for  a  testing  period  is  the  rate 
that  would  be  determined  for  that 
employee  for  purposes  of  applying  the 
general  test  for  nondiscrimination  in 

§§  1.401(a)(4)-2, 1.401(a)(4)-3. 
1.401(a)(4)^  or  1.401(a)(4)-9.  if  all  the 
plans  in  the  testing  group  were 
aggregated  for  purposes  of  section 
410(b).  Thus,  if  employee  benefit 
percentages  are  determined  on  a 
contributions  basis,  each  employee’s 
employee  benefit  percentage  is  the 
aggregate  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(A)  (if  the 
plans  in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans),  the  allocation  rate 
that  would  be  determined  for  the 
employee  under  §  1.401(a)(4)-2(c)(2)  (if 
the  plans  in  the  testing  group  include 
only  defined  contribution  plans),  or  the 
equivalent  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-8(c)(2)  (if  the  plans 
in  the  testing  group  include  only 
defined  benefit  plans).  Similarly,  if 
employee  benefit  percentages  are 
determined  on  a  benefits  basis,  each 
employee’s  employee  benefit  percentage 
is  the  aggregate  normal  accrual  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(B),  the 
normal  accrual  rate  that  would  be 
determined  for  the  employee  under 
§  1.401(a)(4)-3(d),  or  the  equivalent 
accrual  rate  that  would  be  determined 
for  the  employee  under  §  1.401(a)(4)- 
8(b)(2),  depending  on  whether  the  plans 


in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans,  only  defined  benefit 
plans,  or  only  defined  contribution 
plans. 

(ii)  Plans  with  differing  plan  years.  If 
not  all  the  plans  in  the  testing  group 
share  the  same  plan  year,  §  1.410(b)- 
7(d)(5)  would  ordinarily  prohibit  them 
from  being  aggregated  for  purposes  of 
section  410(b).  In  such  a  case,  employee 
benefit  percentages  are  determine  by 
applying  the  rules  of  paragraph  (d)(5)(i) 
of  this  section  separately  to  each  subset 
of  plans  in  the  testing  group  that  share 
the  same  plan  year  (or  the  same  accrual 
computation  period)  and  aggregating  the 
results  for  all  plans  in  the  testing  group. 
Thus,  an  employee’s  employee  benefit 
percentage  is  determined  as  the  sum  of 
these  separate  employee  benefit 
percentages  that  are  determined 
consistently  for  all  the  plans  in  the 
testing  group  (except  for  differences 
attributable  solely  to  the  differences  in 
plan  years). 

(iii)  Options  and  consistency 
requirements.  In  determining  employee 
benefit  percentages  under  this 
paragraph  (d)(5),  any  optional  or 
alternative  methods  or  rules  available 
for  determining  rates  in  §§  1.401(a)(4)- 
2, 1.401(a)(4)-3,  1.401(a)(4)-8,  or 
1.401(a)(4)-9,  whichever  is  applicable, 
may  be  applied.  Thus,  for  example, 
employee  benefit  percentages  may 
generally  be  calculated  using  any  of  the 
alternative  methods  of  determining 
average  annual  compensation  or  plan 
year  compensation  under  §  1.401(a)(4)- 
12,  and  using  any  underlying  definition 
of  compensation  that  satisfies  section 
414(s).  Except  as  otherwise  specifically 
permitted,  the  determination  of 
employee  benefit  percentages  must  be 
made  on  a  consistent  basis  for  all 
employees  and  for  all  plans  in  the 
testing  group  as  required  by 

§§  1.401(a)(4)-2(c)(2)(vi),  1.401(a)(4)- 
3(d)(2)(i),1.401(a)(4)-8(b)(2)(iv), 
1.401(a)(4)-8(c)(2)(iv)  or  1.401(a)(4)- 
9(b)(2)(iv). 

(6)  Permitted  disparity — (i)  In  general. 
Permitted  disparity  may  be  imputed  in 
determining  employee  benefit 
percentages  as  provided  in 
§§1.401(a)(4}-2. 1.401(a)(4)-3. 
1.401(a)(4)^,  or  1.401(a)(4)-9, 
whichever  is  applicable.  When  separate 
employee  benefit  percentages  are 
determined  for  individual  plans  under 
paragraph  (e)(2)  of  this  section  (or  for 
subsets  of  plans  that  have  the  same  plan 
year  as  described  in  paragraph  (d)(5)(ii) 
of  this  section),  permitted  disparity  may 
be  imputed  for  an  employee  only  in  one 
individual  plan  (or  subset  of  plans)  and 
may  not  be  imputed  for  the  same 
employee  in  another  individual  plan  (or 
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subset  of  plans).  However,  if  the  same 
average  annual  compensation  or  plan 
year  compensation  is  used  to  determine 
employee  benefit  percentages  in  more 
than  one  plan,  the  employee’s  employee 
benefit  percentages  for  those  plans  may 
be  summed  prior  to  imputing  permitted 
disparity. 

(li)  Plans  which  may  not  use 
permitted  disparity.  Permitted  disparity 
may  be  reflected  in  the  determination  of 
rates  only  to  the  extent  that  the  plans  for 
which  rates  are  being  determined  are 
plans  for  which  the  permitted  disparity 
of  section  401(1)  is  available.  Thus,  for 
example,  if  a  section  401  (k)  plan  is 
included  in  the  testing  group  and 
permitted  disparity  is  imputed  under 
§  1.401(a)(4)-2(c)(iv),  then  employee 
benefit  percentages  are  determined  by 
first  calculating  an  adjusted  allocation 
rate  (within  the  meaning  of 
§  1.401(a)(4)-7(b)(l))  without  regard  to 
the  amount  of  allocations  under  the 
section  401(k)  plan  and  adding  to  it  the 
allocation  rate  for  the  section  401  (k) 
plan.  See  §  1.401(l)-l(aK4)  for  a  list  of 
types  of  plans  for  which  permitted 
disparity  is  not  available. 

(7)  Fequirements  for  certain  plans 
providing  early  retirement  benefits — (i) 
General  rule.  If  any  defined  benefit  plan 
in  the  testing  group  provides  for  early 
retirement  benefits  in  addition  to 
normal  retirement  benefits  to  any  highly 
compensated  employee,  and  the  average 
actuarial  reduction  for  any  one  of  these 
benefits  commencing  in  the  five  years 
prior  to  the  plan’s  normal  retirement  age 
is  less  than  four  percent  per  year,  then 
the  aggregate  most  valuable  allocation 
rate,  equivalent  most  valuable  allocation 
rate,  aggregate  most  valuable  accrual 
rate,  or  most  valuable  accrual  rate  must 
be  substituted  for  the  related  normal 
rates  in  paragraph  (d)(5)  of  this  section. 

(ii)  Exception.  Paragraph  (d)(7)(i)  of 
this  section  does  not  apply  if  early 
retirement  benefits  with  average 
actuarial  reductions  described  in  that 
paragraph  are  currently  available, 
within  the  meaning  of  §  1.401(a)(4)— 4(b), 
under  plans  in  the  testing  group  to  a 
percentage  of  nonhighly  compensated 
employees  that  is  at  least  70  percent  of 
the  percentage  of  highly  compensated 
employees  to  whom  these  benefits  are 
currently  available. 

(e)  Additional  optional  rules — (1) 
Overview.  This  paragraph  (e)  contains 
various  alternative  methods  for 
determining  employee  benefit 
percentages  for  a  testing  period. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates — (i)  In  general. 
Employee  benefit  percentages  may  be 
determined  as  the  sum  of  separately 
determined  employee  benefit 


percentages  for  each  of  the  plans  in  the 
testing  group  that  are  aggregated  under 
paragraphs  (d)(5)  (i)  or  (ii)  of  this 
section,  provided  that  these  employee 
benefit  percentages  are  determined  on  a 
consistent  basis  for  all  of  these  plans 
pursuant  to  paragraph  (d)(5)(iii)  of  this 
section. 

(ii)  Exception  from  consistency 
requirement.  The  consistency 
requirement  of  paragraph  (e)(2)(i)  of  this 
section  is  not  violated  merely  because 
employee  benefit  percentages  are  not 
determined  in  a  consistent  manner  for 
all  of  the  plans  in  the  testing  group  and 
the  inconsistencies  in  determination  of 
rates  among  plans  are  described  in 
paragraph  (e)(2)(iii)  of  this  section.  The 
exception  in  this  paragraph  (e)(2)(ii) 
applies  only  if  it  is  reasonable  to  believe 
that  the  inconsistencies  do  not  result  in 
an  average  benefit  percentage  that  is 
significantly  higher  than  the  average 
benefit  p>ercentage  that  would  be 
determined  had  employee  benefit 
percentages  been  determined  on  a 
consistent  basis  pursuant  to  paragraph 

(d) (5)(iii)  of  this  section. 

(iii)  Permitted  inconsistencies.  The 
following  inconsistencies  between  plans 
are  permitted  under  this  paragraph 

(e) (2)— 

(A)  Use  of  different  underlying 
definitions  of  section  414(s) 
compensation  in  the  determination  of 
rates: 

(B)  Use  of  different  definitions  of 
average  annual  compensation: 

(C)  Use  of  different  testing  ages: 

(D)  Use  of  different  fresh-start  dates: 

(E)  Use  of  different  actuarial 
assuniptions  for  normalization:  or 

(F)  Disregard  of  actuarial  increases 
after  normal  retirement  age  and  QPSA 
charges  without  regard  to  any 
requirement  for  uniformity  in  the 
actuarial  increases  or  QPSA  charges. 

(3)  Determination  of  employee  oenefit 
percentages  without  regard  to  plans  of 
another  type — (i)  General  rule. 

Employee  benefit  percentages  may  be 
determined  under  plans  of  one  type 
(i.e.,  defined  benefit  plans  or  defined 
contribution  plans)  by  treating  all  plans 
of  the  other  type  (i.e.,  defined 
contribution  plans  or  defined  benefit 
plans,  respectively)  as  if  they  were  not 
part  of  the  testing  group,  using  the 
method  provided  in  this  paragraph 
(e)(3).  If  this  method  is  used  to 
determine  whether  a  defined 
contribution  plan  satisfies  the  average 
benefit  percentage  test,  employee 
benefit  percentages  under  all  defined 
contribution  plans  in  the  testing  group 
must  be  determined  on  a  contributions 
basis,  and  benefits  under  any  defined 
benefit  plans  may  not  be  included  in  the 
employee  benefit  percentage.  Similarly, 


if  this  method  is  used  to  determine 
whether  a  defined  benefit  plan  satisfies 
the  average  benefit  percentage  test, 
employee  benefit  percentages  under  all 
defined  benefit  plans  in  the  testing 
group  must  be  determined  on  a  benefits 
basis,  and  allocations  under  any  defined 
contribution  plans  may  not  be  included 
in  the  employee  benefit  percentage. 

(ii)  Bestriction  on  use  of  separate 
testing  group  determination  method.  A 
plan  does  not  satisfy  the  average  benefit 
percentage  test  using  the  method 
provided  in  this  paragraph  (e)(3)  unless 
each  of  the  plans  in  the  testing  group  of 
the  other  type  (i.e.,  defined  benefit  plan 
or  defined  contribution  plan)  than  the 
plan  being  tested  satisfies  the  average 
benefit  test  of  §  1.410(b)-2(b)(3)  using 
the  method  in  this  paragraph  (e)(3)  or 
satisfies  the  ratio  percentage  test  of 

§  1.410(b)-2(b)(2). 

(iii)  Treatment  of  permitted  disparity. 
Although  under  the  general  rule  of  this 
paragraph  (e)(3)  plans  of  another  type 
are  disregarded  in  determining 
employee  benefit  percentages,  the 
permitted  disparity  used  by  those  plans 
(including  any  permitted  disparity  that 
is  used  by  those  plans  to  satisfy 

§  1.401(a)(4)-l(b)(2))  is  nonetheless 
taken  into  account  in  determining  the 
extent  to  which  permitted  disparity  may 
be  used  in  determining  employee 
benefit  percentages. 

(iv)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3): 

Example.  Employer  A  maintains  two 
defined  benefit  plans,  neither  of  which 
covers  a  group  of  employees  that  satisfies  the 
ratio  percentage  test  of  §  1.410(b)-:2(b)(2),  and 
a  profit-sharing  plan  and  a  section  401  (k) 
plan,  each  of  which  benefits  a  group  of 
employees  that  satisfies  the  ratio  percentage 
test  of  §  1.410(b)-2(b)(2).  The  defined  benefit 
plans  will  satisfy  the  average  benefit 
percentage  test  if  the  actual  benefit 
percentage  of  all  nonexcludable  nonhighly 
compensated  employees,  computed  on  a 
benefits  basis  without  regard  to  contributions 
under  the  profit-sharing  plan  or  the  section 
401  (k)  plan,  is  at  least  70  percent  of  the 
actual  benefit  percentage  of  all 
nonexcludable  highly  compensated 
employees,  computed  on  a  benefits  basis 
without  regard  to  contributions  under  the 
profit-sharing  plan  or  the  section  401(k)  plan. 

(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans-^i)  In  general.  An 
employee’s  employee  benefit  percentage 
with  respect  to  a  plan  may  be 
determined  under  the  simplified 
method  of  paragraph  (e)(4)(ii)  of  this 
section,  provided  the  following 
conditions  are  satisfied: 

(A)  The  only  plans  included  in  the 
testing  group  are  defined  benefit  plans, 
and  employee  benefit  percentages  under 
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these  plans  are  determined  on  a  benehts 
basis. 

(B)  Employee  benefit  percentages 
under  the  plans  in  the  testing  group  are 
not  required  to  be  determined  by  taking 
into  account  early  retirement  benefits 
under  paragraph  (d)(7)  of  this  section. 

(C)  Ine  plan  is  a  safe  harbor  defined 
benefit  plan  described  in  §  1.401(a)(4)- 
3(b). 

(ii)  Siivpliped  method — (A)  Section 
401(1)  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee's  employee  benefit  percentage 
with  respect  to  a  section  401(1)  plan 
described  in  §  1.401(a)(4)-3(b)(3)  (i.e.,  a 
unit  credit  plan)  may  be  deemed  equal 
to  the  employee's  excess  benefit 
percentage  or  gross  benefit  percentage 
(as  defined  in  §  1.401(/)-l(c)  (14)  or  (18), 
nispectively),  wrhichever  is  applicable 
under  the  plan's  benefit  formula  in  the 
plan  year.  In  the  case  of  a  section  401(1) 
plan  described  in  §  1.401(a)(4)-3(b)(4) 
(i.e.,  a  fractional  accrual  plan),  an 
employee's  employee  benefit  pen:entage 
with  respect  to  that  plan  may  be  deemed 
etpial  to  the  rate  at  which  the  excess  or 
gross  benefit,  whichever  is  applicable, 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  the  employee's 
pirojected  service  at  normal  retirement 
age.  The  use  of  this  simplified  method 
will  be  treated  as  an  imputation  of 
permitted  disparity.  See  paragraph 
(d)(6)  of  this  section  for  a  restriction  on 
multiple  use  of  permitted  disparity. 

(B)  Other  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee's  employee  benefit  perc;entage 
with  respect  to  a  plan  described  in 
§  1.401(a)(4)-3(b)(3)  that  is  not  a  section 
401(/)  plan  and  that  is  not  imputing 
permitted  disparity  may  be  deemed 
equal  to  the  employee's  benefit  rate  in 
the  plan  year  under  the  plan's  benefit 
formula.  In  the  ca.se  of  a  plan  described 
in  §  1.401(a)(4>-3(b)(4)  that  is  not  a 
section  401(/)  plan  and  that  is  not 
imputing  permitted  disparity,  an 
employee's  employee  benefit  percentage 
with  respect  to  that  plan  may  be  deemed 
equal  to  the  rate  at  which  the  benefit 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  an  employee's 
projected  ser\'ice  at  normal  retirement 
age. 

(5)  Three-year  averaging  period.  An 
employee's  employee  benefit  percentage 
may  be  determined  for  a  testing  period 
as  the  average  of  the  employee's 
employee  benefit  percentages 
determined  separately  for  the  testing 
period  and  for  the  immediately 
preceding  one  or  two  testing  periods 
(referred  to  in  this  section  as  an 
averaging  period).  Employee  benefit 


percentages  of  a  particular  employee 
that  are  averaged  together  within  an 
averaging  period  must  be  determined  on 
a  consistent  basis  for  all  testing  p>eriods 
within  the  averaging  period. 

(6)  Alternative  methods  of 
determining  compensation.  Employee 
benefit  percentages  may  be  determined 
on  the  basis  of  any  definition  of 
compensation  that  satisfies  §  1.414(s)- 
1(d)  (without  regard  to  whether  the 
definition  satisfies  §  1.414(s)— 1(d)(3)), 
provided  that  the  same  definition  is 
used  for  all  employees  and  it  is 
rea.sonable  to  believe  that  the  definition 
does  not  result  in  an  average  benefit 
percentage  that  is  significantly  higher 
than  the  average  benefit  percentage  that 
would  be  determined  had  employee 
benefit  percentages  been  determined 
using  a  definition  of  compensation  that 
also  satisfies  §  1.414(s)-l(d)(3). 
***** 

Par.  9.  Set:tion  1.410(b)-6  is  amended 
by: 

1.  Removing  the  reference  "(b) 
through  (h)"  and  adding  "(b)  through 
(i)"  in  its  place  in  the  first  sentence  of 
paragraph  (a)(1)  and  in  the  second  and 
third  sentenc;e  of  paragraph  (a)(2). 

2.  Revising  paragraphs  (b)(1).  (b)(2). 
(d)(2).  and  (g)  as  set  forth  below. 

3.  Adding  paragraph  (i)  as  set  forth 
below. 

§  1 .41 0(b)-6  Excludable  employees. 
***** 

(b)  Minimum  age  and  service 
exclusions — (1)  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  from  benefiting  under  the 
plan,  then  all  employees  who  fail  to 
.satisfy  those  conditions  are  excludable 
employees  with  respect  to  that  plan.  An 
employee  is  treated  as  meeting  the  age 
and  service  requirements  on  the  date 
that  any  employee  with  the  same  age 
and  service  (including  service  f>ermitted 
to  be  taken  into  account  for  purposes  of 
nondiscrimination  testing  under 
§  1.401(a)(4)-l  1(d)(3))  would  be  eligible 
to  commence  participation  in  the  plan, 
as  provided  in  section  410(b)(4)(C). 

(2)  Multiple  age  and  service 
conditions.  If  a  plan,  including  a  plan 
for  which  an  employer  chooses  the 
treatment  under  paragraph  (b)(3)  of  this 
section,  has  two  or  more  different  sets 
of  minimum  age  and  service  eligibility 
conditions,  those  employees  who  fail  to 
satisfy  all  of  the  different  sets  of  age  and 
service  conditions  are  excludable 
employees  with  respect  to  the  plan. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  an  employee  who 
satisfies  any  one  of  the  different  sets  of 


conditions  is  not  an  excludable 
employee  with  respect  to  the  plan. 
Differences  in  the  manner  in  which 
service  is  credited  (e.g.,  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200l>-2  for  hourly  employees  and 
elapsed  time  calculated  in  accordance 
with  §1.410(a)-7  for  salaried 
employees)  for  purposes  of  applying  a 
service  condition  are  not  taken  into 
account  in  determining  whether 
multiple  age  and  service  eligibility 
conditions  exist. 

***** 

(d)*  ‘  * 

(2)  Definition  of  collectively  bargained 
employee — (i)  In  general.  A  collectively 
bargained  employee  is  an  employee  who 
is  included  in  a  unit  of  employees 
covered  by  an  agreement  that  the 
Secretary  of  Labor  finds  to  be  a 
collective  bargaining  agreement  between 
employee  representatives  and  one  or 
more  employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers.  An 
employee  is  a  collectively  bargained 
employee  regardless  of  whether  the 
employee  benefits  under  any  plan  of  the 
employer.  See  section  7701(a)(46)  and 
§  301. 7701-1 7T  of  this  chapter  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement.  An 
employee  who  performs  hours  of  service 
during  the  plan  year  as  both  a 
collectively  bargained  employee  and  a 
noncollectively  bargained  employee  is 
treated  as  a  collectively  bargained 
employee  with  respect  to  the  hours  of 
service  performed  as  a  collectively 
bargained  employee  and  a 
noncollectively  baigained  employee 
with  respect  to  the  hours  of  service 
performed  as  a  noncollectively 
bargained  employee.  See  §  1.410(b)-7(c) 
for  di.saggregation  rules  for  plans 
benefiting  collectively  bargained  and 
noncollectively  bargained  employees. 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans — (A) 
In  general.  For  purpo.ses  of  this 
paragraph  (d),  in  testing  the 
disaggregated  portion  of  a 
multiemployer  plan  benefiting 
noncollectively  bargained  employees,  a 
noncollectively  bargained  employee 
who  benefits  under  the  plan  may  be 
treated  as  a  collectively  bargained 
employee  with  respect  to  all  of  the 
employee's  hours  of  service  under  the 
rules  of  paragraphs  (d)(2)(ii)  (B)  through 
(E)  of  this  section,  if  the  employee  is  or 
was  a  member  of  a  unit  of  employees 
covered  by  a  collective  bargaining 
agreement  and  that  agreement  or  a 
successor  agreement  provides  for  the 
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employee  to  benefit  under  the  plan  in 
the  current  plan  year.  For  this  purpose, 
provisions  of  a  participation  agreement 
or  similar  document  are  taken  into 
account  in  determining  whether  a 
collective  bargaining  agreement 
provides  for  an  employee  to  benefit 
under  a  multiemployer  plan. 

(B)  Employees  who  were  collectively 
bargained  employees  during  a  portion  of 
the  current  plan  year.  An  employee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  who  performs  services  for 
one  or  more  employers  that  are  parties 
to  the  collective  bargaining  agreement, 
for  the  plan,  or  for  the  employee 
representative  both  as  a  collectively 
bargained  employee  and  as  a 
noncollectively  bargained  employee 
during  a  plan  year  may  be  treated  as  a 
collectively  bargained  employee  for  the 
plan  year,  provided  that  at  least  half  of 
the  employee’s  hours  of  service  during 
the  plan  year  are  performed  as  a 
collectively  bargained  employee. 

(C)  Employees  who  were  collectively 
bargained  employees  during  the 
collective  bargaining  agreement.  An 
employee  described  in  paragraph 
(d)(2)(ii)(A)  of  this  section  who  was  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  during  a  plan  year  (including 
employees  who  are  treated  as 
collectively  bargained  employees  with 
respect  to  all  of  their  hours  of  service 
during  a  plan  year  under  paragraph 
(d)(2)(ii)  (B)  or  (E)  of  this  section)  may 
be  treated  as  a  collectively  bargained 
employee  with  respect  to  all  of  the 
employee’s  hours  of  service  for  the 
duration  of  the  collective  bargaining 
agreement  applicable  for  such  plan  year 
or,  if  later,  until  the  end  of  the  following 
plan  year.  For  this  purpose,  a  collective 
bargaining  agreement  is  applicable  for  a 
plan  year  if  it  provided  for  the  employee 
to  benefit  in  the  plan  and  was  effective 
for  any  portion  of  that  plan  year.  This 
paragraph  (d)(2)(ii)(C)  does  not  apply 
unless  the  terms  of  the  plan  providing 
for  benefit  accruals  treat  the  employee 
in  a  manner  that  is  generally  no  more 
favorable  than  similarly-situated 
employees  who  are  collectively 
bargained  employees. 

(D)  Employees  who  previously  were 
collectively  bargained  employees.  An 
employee  who  was  treated  as  a 
collectively  bargained  employee 
pursuant  to  paragraph  (d)(2)(ii)(C)  of 
this  section  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  after  the  end  of  the  period 
described  in  paragraph  (d)(2)(ii)(C)  of 
this  section,  provided  that  the  employee 
is  performing  services  for  one  or  more 
employers  that  are  parties  to  the 


collective  bargaining  agreement,  for  the 
plan,  or  for  the  employee  representative. 
This  paragraph  (d)(2)(ii)(D)  does  not 
apply  unless  the  terms  of  the  plan 
providing  for  benefit  accruals  treat  the 
employee  in  a  manner  that  is  generally 
no  more  favorable  than  similarly- 
situated  employees  who  are  collectively 
bargained  employees,  and  no  more  than 
five  percent  of  the  employees  covered 
under  the  multiemployer  plan  are 
noncollectively  bargained  employees 
(determined  without  regard  to  this 
paragraph  (d)(2)(ii)(D)).  In  determining 
whether  more  than  five  percent  of  the 
employees  covered  under  the 
multiemployer  plan  are  noncollectively 
bargained  employees,  those  employees 
who  are  described  in  paragraphs 
(d)(2)(ii)  (B)  and  (C)  of  this  section  are 
treated  as  collectively  bargained 
employees. 

(E)  Transition  rule.  For  a  plan  year 
beginning  before  the  applicable  effective 
date  of  these  regulations  as  set  forth  in 

§  1.410(b)-10  (b)  or  (d),  any  employee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  for  that  plan  year. 

(F)  Consistency  requirement.  The 
rules  in  paragraphs  (d)(2)  (i)  and  (ii)  of 
this  section  must  be  applied  to  all 
employees  on  a  reasonable  and 
consistent  basis  for  the  plan  year. 

«  «  *  *  * 

(g)  Employees  of  certain  governmental 
or  tax-exempt  entities  precluded  from 
maintaining  a  section  401  (k)  plan.  For 
purposes  of  testing  either  a  section 
401  (k)  plan  or  a  section  401  (m)  plan  that 
is  provided  under  the  same  general 
arrangement  as  a  section  401  (k)  plan,  an 
employer  may  treat  as  excludable  those 
employees  of  governmental  or  tax- 
exempt  entities  who  are  precluded  from 
being  eligible  employees  under  a  section 
401  (k)  plan  by  reason  of  section 
401(k)(4)(B),  if  more  than  95  percent  of 
the  employees  of  the  employer  who  are 
not  precluded  from  being  eligible 
employees  by  section  401(k)(4)(B) 
benefit  under  the  plan  for  the  plan  year. 
*.•*** 

(i)  Former  employees  treated  as 
employees.  An  employer  may  treat  as 
excludable  employees  all  formerly 
nonhigbly  compensated  employees  who 
are  treated  as  employees  of  the 
employer  under  §  1.410(b)-9  solely 
because  they  have  increases  in  accrued 
benefits  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  credits  (including 
imputed  service  or  compensation)  after 


they  cease  to  perform  services  for  the 
employer. 

***** 

§1.410(b)-7  [Amended] 

Par,  10,  Section  1.410(b)-7  is 
amended  by: 

1.  Removing  the  last  sentence  in 
paragraph  (d)(5). 

2.  Removing  the  reference  ■'(c)(1) 
through  (c)(3)”  and  adding  ■‘(c)(1)  and 
(c)(2)”  in  its  place  in  the  last  sentence 
of  paragraph  (e)(1). 

Par.  11.  Section  1.410(b)-9  is 
amended  by: 

1.  Removing  the  definitions  Defined 
benefit  excess  plan  and  Excess  benefit 
percentage. 

2.  Revising  the  definitions  Employee 
and  Former  employee  as  set  forth  below. 

3.  Removing  the  definition  Gross 
benefit  percentage. 

4.  Revising  the  definitions  Highly 
compensated  employee  and  Highly 
compensated  former  employee  as  set 
forth  below. 

5.  Removing  the  definition  Offset 
plan. 

6.  Removing  the  reference 

■■§  1.401(a)(4)-2(b)(3)”  and  adding 
■■§  1.401(a)(4)-2(b)(2)”  in  its  place  in 
paragraph  (2)  of  the  definition  Section 
401(1)  plan. 

7.  Removing  the  word  “engineer” 
from  the  definition  Professional 
employee. 

§1.410(b)-0  Definitions. 
***** 

Employee.  Employee  means  an 
individual  who  performs  services  for 
the  employer  who  is  either  a  common 
law  employee  of  the  employer,  a  self- 
employed  individual  who  is  treated  as 
an  employee  pursuant  to  section 
401(c)(1),  or  a  leased  employee  (not 
excluded  under  section  414(n)(5))  who 
is  treated  as  an  employee  of  the 
employer-recipient  under  section 
414(n)(2)  or  414(o)(2).  Individuals  that 
an  employer  treats  as  employees  under 
section  414(n)  pursuant  to  the 
requirements  of  section  414(o)  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule.  In  addition,  an 
individual  must  be  treated  as  an 
employee  with  respect  to  allocations 
under  a  defined  contribution  plan  taken 
into  account  under  §  1.401(a)(4)-2(c)(ii) 
and  with  respect  to  increases  in  accrued 
benefits  (within  the  meaning  of 
411(a)(7))  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  (including  imputed 
service  or  compensation)  credits. 
***** 

Former  employee.  Former  employee 
means  an  individual  who  was,  but  has 
ceased  to  be,  an  employee  of  the 
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employer  (i.e.,  the  individual  has  ceased 
performing  ser\’ices  as  an  employee  for 
the  employer).  An  individual  is  treated 
as  a  former  employee  beginning  on  the 
day  after  the  day  on  which  the 
individual  ceases  performing  services  as 
an  employee  for  the  employer.  Thus,  an 
individual  who  ceases  performing 
services  as  an  employee  for  an  employer 
during  a  plan  year  is  both  an  employee 
and  a  former  employee  for  the  plan  year. 
Notwithstanding  the  foregoing,  an 
individual  is  an  employee  (and  not  a 
former  employee)  to  the  extent  that  the 
individual  is  treated  as  an  employee 
with  respect  to  the  plan  for  the  plan 
year  under  the  definition  of  employee  in 
this  section. 

***** 

Highly  compensated  employee. 

Highly  compensated  employee  means 
an  employee  who  is  a  highly 
compensated  employee  within  the 
meaning  of  .section  414(q)  or  a  former 
employee  treated  as  an  employee  under 
the  definition  of  employee  in  this 
section  who  is  a  highly  compensated 
former  employee  within  the  meaning  of 
section  414(q). 

Highly  compensated  former 
employee.  Highly  compensated  former 
employee  means  a  former  employee 
who  is  a  highly  compensated  former 
employee  within  the  meaning  of  section 
414(q). 

***** 

Par.  12.  Section  1.410{b)-10  is  revised 
to  read  as  follows: 

§1.41 0(b)-1 0  Effective  dates  and 
transition  rules. 

(a)  Statutory  effective  dates — (1)  In 
general.  Except  as  set  forth  in  paragraph 
(a)(2)  of  this  section,  the  minimum 
coverage  rules  of  section  410(b)  as 
amended  by  section  1112  of  the  Tax 
Reform  Act  of  1986  apply  to  plan  years 
beginning  on  or  after  January  1, 1989. 

(2)  Special  statutory  effective  date  for 
collective  bargaining  agreements — (i)  In 
general.  As  provided  for  by  section 
1112(e)(2)  of  the  Tax  Reform  Act  of 
1986,  in  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  one  or 
more  employers  ratified  before  March  1, 
1986,  the  minimum  coverage  rules  of 
section  410(b)  as  amended  by  section 
1112  of  the  Tax  Reform  Act  of  1986  do 
not  apply  to  employees  covered  by  any 
such  agreement  in  plan  years  beginning 
before  the  earlier  of — 

(A)  January  1, 1991;  or 

(B)  The  later  of  January  1, 1989,  or  the 
date  on  w'hich  the  last  of  such  collective 
bargaining  agreements  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28, 


1986).  For  purposes  of  this  paragraph 
(a)(2).  any  extension  or  renegotiation  of 
a  collective  bargaining  agreement, 
which  extension  or  renegotiation  is 
ratified  after  February  28, 1986,  is  to  be 
disregarded  in  determining  the  date  on 
which  the  agreement  terminates. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (a)(2). 

Example.  Employer  A  maintains  Plan  1 
pursuant  to  a  collective  bargaining 
agreement.  Plan  1  covers  100  of  Employer  A’s 
noncoHectively  bargained  employees  and  900 
of  Employer  A’s  collectively  bargained 
employees.  Employer  A  also  maintains  Plan 
2,  which  covers  Employer  A’s  other  400 
noncoHectively  bargained  employees.  The 
collective  bargaining  agreement  under  which 
Plan  1  is  maintained  was  entered  into  on 
January  1, 1986.  and  expires  December  31, 
1992.  Because  Plan  1  is  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement,  section  410(b)  applies  to  the  first 
plan  year  beginning  on  or  after  January  1, 

1991.  In  applying  section  410(b)  to  Plan  2, 
the  100  noncoHectively  bargained  employees 
in  Plan  1  must  be  taken  into  account.  The 
deferred  effective  date  for  plans  maintained 
pursuant  to  a  collective  bargaining  agreement 
is  not  applicable  in  determining  how  section 
410(b)  is  applied  to  a  plan  that  is  not 
maintained  pursuant  to  a  collective 
bargaining  agreement. 

(iii)  Plan  maintained  pursuant  to  a 
collective  bargaining  agreement.  For 
purposes  of  this  paragraph  (a)(2),  a  plan 
is  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers,  if  one  or  more 
of  the  agreements  were  ratified  before 
March  1, 1986.  Only  plans  maintained 
pursuant  to  agreements  that  the 
Secretary  of  Labor  finds  to  be  collective 
bargaining  agreements  and  that  satisfy 
section  7701{a)(46)  are  eligible  for  the 
deferred  effective  date  under  this 
paragraph  (a)(2).  A  plan  will  not  be 
treated  as  a  plan  maintained  pursuant  to 
one  or  more  collective  bargaining 
agreements  eligible  for  the  deferred 
effective  date  under  this  paragraph  (a)(2) 
unless  the  plan  would  be  a  plan 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements  under 
the  principles  applied  under  section 
1017(c)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  See  H.R. 
Rep.  No.  1280,  93rd  Cong.  2d  Sess.  266 
(1974). 

(b)  Begulatory  effective  dates — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  §§  1.410(b)-2  through 
1.410{b)-9  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  .section  403(b)(12)(A)(i) 


(nonelective  plans),  §§  1.410(b)-2 
through  1.410(b)-9  apply  to  plan  years 
beginning  on  or  after  January  1, 1996,  to 
the  extent  such  plans  are  subject  to 
section  410(b). 

(c)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraph  (b)  of  this  section, 
and  on  or  after  the  statutory  effective 
date  as  set  forth  in  paragraph  (a)  of  this 
section,  a  plan  must  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b). 

Whether  a  plan  is  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b)  will 
generally  be  determined  based  on  all  of 
the  relevant  facts  and  circumstances, 
including  the  extent  to  which  an 
employer  has  resolved  unclear  issues  in 
its  fovor.  If  a  plan’s  classification  has 
been  determined  by  the  Commissioner 
to  be  nondiscriminatory  and  there  have 
been  no  significant  changes  in  or 
omissions  of  a  material  fact,  the 
classification  will  be  treated  as 
nondiscriminatory  for  the  relevant  plan 
year.  A  plan  will  be  deemed  to  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  410(b)  if  it  is  operated  in 
accordance  with  the  terms  of 
§§  1.410(b)-2  through  1.410(b)-9. 

(d)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)  §  1.410(b)-2  through 
§  1.410(b)-10  apply  to  plan  years 
beginning  on  or  after  January  1, 1996,  or 
90  days  after  the  opening  of  the  first 
legislative  session  beginning  on  or  after 
January  1, 1996,  of  the  governing  body 
with  authority  to  amend  the  plan,  if  that 
body  does  not  meet  continuously.  Such 
plans  are  deemed  to  satisfy  section 
410(b)  (and  in  the  case  of  such  plans 
that  are  not  subject  to  section 
403(b)(12)(A)(i),  section  401(a)(3)  as  in 
effect  on  September  1, 1974)  for  plan 
years  before  that  effective  date.  For 
purposes  of  this  section,  the  governing 
body  with  authority  to  amend  the  plan 
is  the  legislature,  board,  commission, 
council,  or  other  governing  body  with 
authority  to  amend  the  plan.  See 
§  1.410{b>-2(d)  and  (e). 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 

Approved:  August  23, 1993. 

Leslie  Samuris, 

Assistant  Secretary  of  the  Treasury. 

|FR  D(K.  93-21379  Filed  8-31-93;  4:02  pm] 
BILUNG  CODE  4S30-01-U 


Federal  Register  /  Vol.  58,  No,  170  /  Friday,  September  3,  1993  /  Rules  and  Regulations  46845 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFRPart  913 

Illinois  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  Illinois 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  concerns 
changes  to  the  Illinois  Administrative 
Code  (lAC),  Title  62,  Mining,  Chapter  I. 
The  amendment  is  intended  to  make  the 
requirements  of  the  Illinois  program  no 
less  effective  than  the  Federal  program, 
to  enhance  the  clarity  of  Illinois’ 
regulations,  and  to  meet  State 
codiftcation  rules  and  guidelines. 
EFFECTIVE  DATE:  September  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Fulton,  Director, 
Springfield  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  511  West  Capitol  Avenue, 
suite  202,  Springfield,  Illinois  62704, 
Telephone:  (217)  492-4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program. 

II.  Submission  of  Amendments. 

III.  Director’s  Findings. 

IV.  Summary’  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 


I.  Background  on  the  Illinois  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.15,  913.16,  and  913.17. 

II.  Submission  of  Amendments 

OSM  notified  Illinois  of  deficiencies 
in  its  program  regulations  which  were 
determined  to  be  less  effective  than  the 
Federal  regulation  requirements  for 
surface  mining  and  reclamation 
operations  in  a  Federal  Register 
decision  notice  dated  December  13. 

1991  (56  FR  64986).  Illinois  identified 
additional  regulations  that  required 
revisions  for  clarity  and  consistency 
with  their  Federal  counterparts.  Illinois 
is  also  taking  this  opportunity  to 
reorganize  its  hearing  regulations  to 
more  effectively  carry  out  its 
responsibilities  under  the  State  Act.  The 
amendment  also  contains 
nonsubstantive  revisions  to  correct 
editorial  and  typographical  errors  and  to 
accomplish  necessary  recodification. 

In  response  to  OSM’s  notification  and 
its  own  initiatives,  Illinois  submitted 
proposed  changes  to  its  program  by 
letter  dated  June  22, 1992 
(Administrative  Record  No.  IL-1192). 
The  program  amendment  modifies  the 
following  rules  of  Title  62  of  the  lAC; 
1701.Appendix  A,  1702, 1705, 1761, 
1764, 1772, 1773, 1774, 1775, 1777, 
1778, 1779,  1780, 1783, 1784,  1785, 
1800, 1816, 1817, 1827, 1843,  1845, 
1846,  and  adds  62  lAC  1847  and  1848. 


OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  18, 
1992,  Federal  Register  (57  FR  37127) 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
September  17, 1992. 

By  letter  dated  April  27, 1993, 
(Administrative  Record  No.  IL-1207), 
Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
issue  letters  prepared  by  OSM  on 
September  2,  and  Octoter  2, 1992,  and 
in  response  to  comments  received  from 
other  agencies  and  individuals. 

Illinois  proposed  modifications  to  its 
revisions  of  Title  62  of  the  lAC: 
1701.Appendix  A,  1702, 1761, 1773, 
1774, 1777, 1778,  1780,  1784,  1800, 

1816, 1817, 1827, 1843,  1845, 1847,  and 
1848. 

OSM  announces  receipt  of  the 
proposed  amendment  in  the  May  17, 
1993  Federal  Register  (58  FR  28804) 
and,  in  the  same  notice,  reopened  the 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  June  16, 
1993. 

ni.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17  are  the  Director’s  findings 
concerning  the  proposed  amendment  to 
the  Illinois  program  submitted  on  June 
22,  1992,  and  revised  by  submittal  dated 
April  27, 1993.  Revisions  not  addressed 
below  either  concern  cross-references 
and  paragraph  notations  that  have  been 
updated  to  reflect  organizational  or 
nomenclature  changes  or  involve 
nonsubstantive  wording  changes. 


Revisions  to  Illinois’  Regulations  That  Are  Substantively  Identical  to  the  Corresponding  Federal 

Regulations 


state  regulation  Sut^ect  Federal  counterpart 

62  lAC  1701.APP.A  . . . .  Definitions  "Oflice’’  . 30  CFR  700.5. 

62  I  AC  1701.  APP.  A  . . .  Definitions  “Public  Park”  . 30  CFR  761 .5. 

62  lAC  1702.1 1  (a>(2)  . . . .  Incidental  extraction . . 30  CFR  702.1 1(a)(2). 

62  lAC  1702.11(f)  (1),  (2)  . . .  Incidental  extraction  . . 30  CFR  702.11(f)  (1),  (2). 

62  lAC  1702.17(c)  (1)-(3) . .  Incidental  extraction . . 30  CFR  702.17(c)  (1)-(3). 

62  lAC  1705.21  . . . .  Financial  Interests  . 30  CFR  705.21. 

62  lAC  1761.11(g) . . .  Designated  areas  . 30  CFR  761.11(g). 

62  lAC  1761.12(b)(2)  _ _ _ _ _  Designated  areas  . 30  CFR  761.12(b)(2). 

62  lAC  1761J2(c) . . . . .  Designated  areas  . 30  CFR  761.12(d). 

62  lAC  1761.12(d)(1)  .  Designated  areas  . 30  CFR  761.12(e)(1). 

62  lAC  1761.12(g) . . . . .  Designated  areas  . 30  CFR  761.12(h). 

62  lAC  1764.19(d) . . .  Areas  unsuitabte  . . 30  CFR  764.19(c). 

62  lAC  1772.12(e)(2) . . . .  Coal  exploration . 30  CFR  772.12(e)(2). 

62  lAC  1773.13(a)(1)  (E)  . . . . .  Permits . . 30  CFR  773.13(a)(1)(v). 

62  lAC  1773.15(b)(1)  (B)  . . .  Permits  _ _ 30  CFR  773.15(b)(1)(ii). 

62  lAC  1773.15(b)(3)  . . . . . . .  Permits _ 30  CFR  773.15(b)(3). 

62  lAC  1773.15(0(12)  .  Permits . 30  CFR  773.15(0(11). 
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Revisions  to  Illinois’  Regulations  That  Are  Substantively  Identical  to  the  Corresponding  Federal 

Regulations— Continued 


State  regulation 


62  lAC  1773-20(b)(2)  (B>  . 

62  lAC  1773.21(c) . 

62IAC  1774.11(c) . 

62  lAC  1774.15(f) . 

62  lAC  1779.19(b) . 

62  lAC  1783.19(b) . 

62  lAC  1785.13  (a),  (g) . 

62  I  AC  1800.40(a)(3)  . 

62  lAC  1800.40(e) . 

62  lAC  1816.84(b)(2)  . 

62  I  AC  1817.84(b)(2)  . 

62  lAC  1827.12(b) . 

62  lAC  1843.12(1) . 

62  lAC  1843.13(c) . 

62  lAC  1843.13(e) . 

62  lAC  1843.14(a)(2)  . 

62  lAC  1843.15(a) . . . 

62  lAC  1845.13(b)(4)  (B).  (C) 

62  lAC  1845.17(b) . 

62  lAC  1845.17(b)(2)(B)  . 

62  lAC  1845.17(c) . 

62  lAC  1845.18(a)(2)  . 

62  lAC  1845.20(a) . 

62  lAC  1846.17(b)(1)  . 

62  lAC  1846.18(b) . . 

62  I  AC  1847.2  . . 

62  I  AC  1847.3(b) . 

62  lAC  1847.3(d)(e)  . 

62  lAC  1847.3(g) . 

62  I  AC  1847.3(h) . 

62  lAC  1847.3(k) . 

62  lAC  1847.4(a) . 

62  lAC  1847.4(b) . 

62  I  AC  1847.4(d) . 

62  I  AC  1847.4(f) . 

62  lAC  1847.4(h) . 

62  I  AC  1847.4(1) . 

62  lAC  1847.4(m) . 

62  lAC  1847.4(0)  (1).  (2)  . 

62  I  AC  1847.4(0)(3)  . 

62  I  AC  1847.4(0)(4)  . 

62  I  AC  1847.4(o)(5)  . 

62  lAC  1847.4(o)(6)  . 

62  lAC  1847.4(p) . 

62  lAC  1847.5(a) . 

62  lAC  1847.50)) . 

62  lAC  1847.5(C) . 

62  lAC  1847.5(d) . 

62  lAC  1847.5(e) . 

62  lAC  1647.5(g) . 

62  lAC  1847.5(h) . 

62  lAC  1847.5(k) . 

62  lAC  1847.5(l)(1)  . 

62  I  AC  1847.5(l)(2)  . 

62  I  AC  1847.5(l)(3)  . 

62  lAC  1847.5(0) . 

62  lAC  1847.6(a) . 

62  lAC  1847.6(b) . 

62  lAC  1847.6(e)  . . 

62  lAC  1847.6(g) . 

62  lAC  1847.6(h) . 

62  lAC  1847.6(n) . 

62  lAC  1847.8(a) . 

62  lAC  1847.8(b) . 

62  lAC  1847.8(c) . 

62  I  AC  1847.8(e) . . . 

62  lAC  1847.8(i)(1)  . 

62  I  AC  1847.8(i)(2)  . . 

62  lAC  1847.8(j) . 

62  lAC  1847.8(m) . 


I _ Subject _ 

.  I  Permits . 

.  I  Permits . 

.  i  Permit  revisions . 

.  Permit  renewals . . . 

.  Permit  applications . 

.  Permit  ap^ications . 

.  Permits  for  special  categories . 

.  Bonding . 

.  BoTKling . 

. '  Performance  standards  . 

.  I  Performance  starxlards  . 

.  I  Coal  preparation  plants  . 

.  State  enforcement . 

.  State  enforcement . 

.  State  enforcement . . . 

. !  State  enforcement . 

,.  State  enforcement . 

..  I  Civil  penalties  . . 

..  Civil  penalties  . . 

..  Civil  penalties  . . 

..  (Diva  penalties  . . 

..  Civa  penalties  . . 

..  Civil  penalties  . 

..  Irxiividual  dva  penalties . 

..  Individual  dvil  penalties . 

..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 

..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  j  Administrative  and  judicial  review 
Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
Administrative  and  judicial  review 
..  Administrative  arnf  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  i  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
..  Administrative  and  judicial  review 
,..  Administrative  arx)  judicial  review 
...  Administrative  and  judicial  review 
...  Administrative  and  ^jdicial  review 
...  Administrative  and  judicial  review 
...  Administrative  and  judicial  review 
Administrative  and  judicial  review 
...  1  Administrative  arxJ  judicial  review 

!  Administrative  and  judicial  review 
Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  Administrative  and  jurticial  review 
...  Administrative  and  judicial  review 
...  Administrative  and  judicial  review 
...  I  Administrative  and  judicial  review 
...  Administrative  and  judicial  review 
...  Administrative  and  jutScial  review 
...  Administrative  and  judicial  review 
...  Administrative  and  judicial  review 


Federal  counterpart 


...  30  CFR  773.20(b)(2)(ii). 

...  30  CFR  773.21(c). 

.*..  30  CFR  774.11(c). 

...  30  CFR  774.15(f). 

...  30  CFR  779.19(b). 

...  30  CFR  783.19(b). 

...  30  CFR  785.13  (a),  (g). 

...  30  CFR  800.40(a)(3). 

...  30  CFR  800.40(f). 

...  30  CFR  816.84(b)(2). 

...  30  CFR  817.84(b)(2). 

...  30  CFR  827.12(h). 

...  30  CFR  843.12(i). 

....  30  CFR  843.13(d). 

....  43  CFR  4.1191. 

....  30  CFR  843.14(a)(2). 

....  30  CFR  843.15(a). 

....  30  CFR  845.13(b)(4)(ii)  (A).  (B). 
....  30  CFR  845.17(b). 

....  30  CFR  845.1 7(b)(2)(M). 

....  30  CFR  845.17(c). 

....  30  CFR  845.19(a). 

....  30  CFR  845.20(a). 

....  30  CFR  846.17(b)(1). 

....  30  CFR  846.18(b). 

....  43  CFR  4.1102. 

....  43  CFR  4.1363(a)  (1)-(5). 

....  43  CFR  4.1364, 

30  CFR  775.11(b)(1). 

....  30  CFR  775.11(b)(5). 

....  30  CFR  775.11(b)(4). 

....  43  CFR  4.1367. 

....  43  CFR  4.1161,  4.1162. 

....  43  CFR  4.1163. 

....  43  CFR  4.1164. 

....  43  CFR  4.1 167. 

....  43  CFR  4.1171. 

....  30  CFR  843.16(b). 

....  30  CFR  845.18(d). 

....  43  CFR  4.1260-1262. 

....  43  CFR  4.1263. 

.  43  CFR  4.1264(a). 

....  43  CFR  4.1266. 

.  30  U.S.C.  1275(c)  (1)-(3). 

.  30  U.S.C.  1276(a)(2). 

.  30  CFR  845.19(a). 

.  43CFR4.1152(a)(1).  (3).  (4). 

.  43  CFR  4.1152(b)(1),  (2). 

.  43  CFR  4.1152(c). 

.  43  CFR  4.1152(d). 

.  i  43  CFR  4.1123(a). 

.  30  CFR  845.18(d). 

.  43  CFR  4.1155. 

.  43  CFR  4.1157  (b)(1).  (b)(2). 

.  43  CFR  4.1157(c). 

.  43  CFR  4.1 157(d). 

.  30  U.S.C.  1276(a)(2). 

.  [  43  CFR  4.1191. 

.  43  CFR  4.1192. 

.  43  CFR  4.1123(a). 

.  I  43  CFR  4.1195(a). 

.....  43  CFR  4.1193. 

.  30  U.S.C.  1276(a)(2). 

.....  I  43  CFR  4.1300-1301. 

.  43  CFR  4.1302. 

.....  43  CFR  4.1303(a)(1). 

.  43  CFR  4.1306. 

. !  43  CFR  4.1307(a)  (1)-(3). 

.  43  CFR  4.1307(b). 

.....  43  CFR  4.1308(a). 

.  30  U.S.C.  1276(a)(2). 
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Revisions  to  Illinois’  Regulations  That  Are  Substantively  Identical  to  the  Corresponding  Federal 

Regulations— Continued 


State  regulation 


Subject 


Federal  counterpart 


62  lAC  1847.9  (a),  (b).  (d)  .. 

62  lAC  1847.9(i) . 

62  I  AC  1847.9(1) . 

62  I  AC  1848.2  (a)-(f) . 

62  lAC  1848.3  . 

62  lAC  1848.5  . 

62  I  AC  1848.6  . 

62  lAC  1848.8  . 

62  I  AC  1848.9(a) . 

62  lAC  1848.9(b) . 

62  lAC  1848.9(c)(1)  . 

62  lAC  1848.9(c)(2)  . 

62  I  AC  1848.9(d) . 

62  lAC  1848.9(e) . 

62  lAC  1848.9(i)(1)  . 

62  lAC  1848.9(i)(2)  . 

62  lAC  1848.9(0(4)  . 

62  lAC  1848.9(i)(5)  . 

62  lAC  1848.9(i)(6)  . 

62  lAC  1848.9(0(7)  . 

62  lAC  1848.9(0((8)(A)  . 

62  lAC  1848.9(i)(8)(B) . 

62  lAC  1848.9(i)(8)(C) 

62  lAC  1848.9a)(1)  . 

62  I  AC  1848.90)0)  . . 

62  lAC  1848.90)(4)  . 

62  lAC  1848.9(k) . 

62  I  AC  1848.9(1) . 

62  lAC  1848.9(m) . . 

62  I  AC  1848.9(n) . 

62  I  AC  1848.20  (a),  (b) . 

62  I  AC  1848.20  (h),  (i)  . 

62  lAC  1848.21  . 


Administrative  and  judicial  review  . I  30  CFR  800.40(f). 

Administrative  and  judicial  review  .  30  CFR  800.40(h). 

Administrative  and  judicial  review  .  30  U.S.C.  1276(a)(2). 

Procedure  and  practice .  43  CFR  4.22  (a)-(f). 


Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice  . 
Procedure  and  practice 
Procedure  and  practice  , 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 
Procedure  and  practice 


43  CFR  4.23. 

43  CFR  4.1123. 

43  CFR  4.27(b)(1). 

43  CFR  4.1110. 

43  CFR  4.1130. 

43  CFR  4.1131. 

43  CFR  4.1132(a). 

43  CFR  4.1132(d). 

43  CFR  4.1133. 

43  CFR  4.1134. 

43  CFR  4.1137(a). 

43  CFR  4.1137(b). 

43  CFR  4.1137(c). 

43  CFR  4.1137(d). 

43  CFR  4.1137(g). 

43  CFR  4.1137(e). 

43  CFR  4.1138(b). 

43  CFR  4.1138(c). 

43  CFR  4.1137(f). 

43  CFR  4.1139(a). 

43  CFR  4.1139  (a),  (b). 
43  CFR  4.1139(c). 

43  CFR  4.1140. 

43  CFR  4.1141. 

43  CFR  4.1135. 

43  CFR  4.1136. 

43  CFR  4.1125  (a),  (b). 
43  CFR  4.1125  (c).  (d). 
43  CFR  4.11 2d. 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  rules,  the 
Director  finds  that  Illinois’  proposed 
rules  are  no  less  effective  than  the 
Federal  rules  and  he  is  removing  the 
required  amendments  at  30  CFR 
913.16(1),  (m),  and  (n). 

Revisions  to  Illinois’  Regulations  That 
Are  not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

1.  62  lAC  1701. Appendix  A — Cieneral 
Definitions 

At  62  lAC  1701.Appendix  A,  Illinois 
is  proposing  to  revise  the  definition  of  • 
“land  use’’  to  specify  allowable  support 
facilities  for  the  subcategories  of 
“cropland,”  “pastureland,”  “forestry,” 
“recreation,”  and  “fish  and  wildlife 
habitat.” 

The  Federal  definition  of  “land  use” 
at  30  CFR  701.5  does  not  include 
comparable  provisions.  Illinois  clarified 
in  the  April  27, 1993,  modifications  to 
this  proposed  regulation  change  that 
applicants  would  still  be  required  to 
indicate  the  type  and  extent  of  support 
facilities  and  that  the  State  would 
evaluate  the  size  of  support  facilities 
relative  to  the  size  of  the  areas  being 


supported  (Administrative  Record  No. 
IL-1207).  Therefore,  the  Director  finds 
the  proposed  revisions  to  the  State 
definition  of  “land  use”  described 
herein  no  less  effective  than  the  Federal 
definition  at  30  CFR  701.5. 

Illinois  is  also  proposing  to  revise  the 
subcategory  definitions  of  “developed 
water  resources”  and  “undeveloped 
land  or  no  current  use  or  land 
management.”  Where  appropriate, 
developed  water  resources  are  to  be 
considered  a  joint  or  seasonal  use  with 
cropland,  pastureland,  forestry, 
recreatinn  and  fish  and  wildlife  habitat. 
A  post-mining  designation  of 
undeveloped  land  shall  not  be  allowed 
for  any  land  which  is  proposed  to  be 
affected  by  the  mining  operation. 

The  Federal  definition  of  “land  use” 
at  30  CFR  701.5  does  not  include 
comparable  provisions.  However,  the 
Director  finds  the  proposed  revisions  to 
the  State  definition  of  “land  use” 
described  herein  do  not  render  that 
definition  no  less  effective  than  the 
Federal  definition  at  30  CFR  701.5. 

2.  62  LAC  Part  1761 — Designated  Areas 

In  Illinois,  the  regulatory  authority 
does  not  make  any  determinations  on 
whether  a  road  may  be  relocated  or 


closed  if  the  applicant  does  not  have 
valid  existing  rights  (VER)  and  the 
public  road  authority  does  not  make  any 
determinations  for  mining  activity 
within  100  feet  of  a  road.  To  clarify  this 
situation,  Illinois  is  proposing  to  revise 
62  LAC  1761.12(c)(4)  by  deleting  the 
requirement  that  a  determination  be 
made  by  the  Department  of  Mines  and 
Minerals  (DMM)  and  the  public  road 
authority  that  the  interests  of  the 
affected  public  and  landowners  will  be 
protected  if  a  road  is  relocated  or  closed. 
Further,  Illinois  is  proposing  to  delete 
the  requirement  that  the  public  road 
authority  (in  conjunction  with  the 
DMM)  determine  that  the  interests  of 
the  affected  public  and  landowners  will 
be  protected  if  mining  is  allowed  within 
100  feet  of  the  outside  right-of-way  line 
of  a  road. 

Illinois’  regulation  at  62  lAC 
1761.12(c)(1)  requires  an  applicant 
without  VER  to  obtain  nec^sary 
approvals  of  the  public  road  authority 
for  relocation  or  closure  of  a  road. 
Illinois’  regulation  at  62  LAC 
1761.12(c)(4)  still  requires  the  DMM  to 
make  a  finding  as  to  whether  the 
interests  of  the  affected  public  and 
landowners  will  be  protected  from  the 
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proposed  mining  operations  and  to 
make  a  determination  that  the  interests 
of  the  affected  public  and  landowners 
will  be  protected  if  mining  is  allowed 
within  100  feet  of  the  outside  right-of- 
way  line  of  a  road.  Therefore,  the 
Director  finds  the  proposed  regulation  at 
62  lAC  1761.12(c)(4)  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
761.12(d)(4)  which  prohibits  or  limits 
mining  in  public  road  areas. 

3.  62  lAC  Part  1773 — Requirements  for 
Permits  and  Permit  Processing 

At  62  lAC  1773.15(d),  Illinois  is 
proposing  to  delete  its  existing 
provision  for  performance  bond 
submittal  and  add  a  provision  for  the 
expiration  of  written  findings  approving 
a  permit  application.  Illinois’ 
requirements  for  filing  performance 
bonds  appear  in  62  lAC  1800.11(a). 
Illinois  is  stipulating  that  written 
findings  issued  by  the  State  approving 
a  permit  application  will  expire  within 
one  year  from  the  date  of  issuance  if  the 
permit  has  not  been  issued  based  upon 
the  applicant’s  failure  to  submit  permit 
fees  or  a  performance  bond.  If  written 
findings  expire,  no  further  action  will  be 
taken  on  the  permit  application  and  a 
new  permit  application  must  be 
submitted  if  the  applicant  chooses  to 
resume  permitting  activity  for  the  area 
in  question. 

Illinois  clariHed  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  a  permit  will  not 
be  issued  unless  fee  and  bond  is  paid  in 
accordance  with  the  regulations 
(Administrative  Record  No.  IL-1207). 

Although  there  is  no  precise  Federal 
counterpart,  the  Director  finds  the 
proposed  regulation  at  62  lAC 
1773.15(d)  consistent  with  the  Federal 
regulations  at  30  CFR  773.15(d)  and 

777.17  which  require  that  the  permit 
applicant  file  a  performance  bond  and 
pay  permit  fees  before  the  permit  is 
issued  by  the  regulatory  authority. 

4.  62  lAC  Part  1774 — Revision,  Renewal, 
and  Transfer,  Assignment,  or  Sale  of 
Permit  Rights 

(a)  At  62  lAC  1774.13(b)(2)(E),  Illinois 
is  proposing  to  allow  that  insignificant 
changes  in  land  use  be  approved 
through  its  insignificant  permit  revision 
process  on  a  case-by-case  basis.  Changes 
would  be  limited  to  5  percent  of  the 
original  total  permit  acreage,  and  the  5 
percent  limitation  would  be  a 
cumulative  total  horn  permit  issuance 
until  Hnal  bond  release. 

In  response  to  OSM’s  concern  that 
alternative  land  use  changes  approved 
through  the  insignificant  permit 
revision  process  would  not  require 
consultation  with  the  landowner  or  the 


land  management  agency  with 
jurisdiction  over  the  lands,  Illinois 
clarified  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  “the  proposed 
regulation  language  clearly  indicates 
that  consultation  with  the  land.owner  or 
the  land  management  agency  is  required 
for  approval”  (Administrative  Record 
No.  ILr-1207). 

Since  Illinois  clarified  that 
consultation  with  the  landowner  or  land 
management  agency  is  required  for 
approval  of  alternative  land  use  changes 
through  both  significant  and 
insignificant  permit  revisions,  the 
Director  finds  the  proposed  regulation  at 
62  lAC  1774.13(b)(2)(E)  to  be  consistent 
with  the  Federal  regulation  at  30  CFR 
774.13(b)(2). 

(b)  At  62  lAC  1774.13(d)  (2),  (4)  and 
(5),  Illinois  is  proposing  to  revise  its 
definition  of  “incidental  boundary 
revisions  (IBRs)”  to  include  those  areas 
contiguous  with  shadow  area  acreage, 
with  certain  exceptions  for  isolated 
long-term  support  facilities.  Non¬ 
contiguous  IBRs  are  subject  to  Illinois’ 
performance  standards  at  62  LAC 
1817.182.  The  maximum  size  for 
acreage  additions  to  approved  non¬ 
contiguous  IBR  areas  are  based  on  the 
original  boundary  revision  acreage,  not 
the  original  permit  acreage. 

Illinois  clarified  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  non-contiguous 
IBRs  would  be  used  as  an  alternative  to 
minor  underground  facilities  on  a  case- 
by-case  basis  and  that  it  would  require 
application  of  applicable  performance 
standards  if  such  minor  facilities 
significantly  impacted  land.  air.  or 
water  resources  (Administrative  Record 
No.  IL-1207). 

The  Director  finds  the  proposed 
regulation  at  62  lAC  1774.13(d)  (2),  (4), 
and  (5)  to  be  consistent  with  the  Federal 
regulation  at  30  CFR  774.13(d)  which 
requires  that  any  extensions  to  the  area 
covered  by  the  permit,  except  incidental 
boundary  revisions,  be  made  by 
application  for  a  new  permit. 

5.  62  LAC  Part  1775 — Administrative 
and  Judicial  Review  of  Decisions 

Illinois  is  proposing  to  repeal  62  LAC 
part  1775.  The  regulations  for  the 
administrative  and  judicial  review  of 
decisions  are  consolidated  into  new  62 
LAC  Part  1847 — Administrative  and 
Judicial  Review.  The  Director  finds  that 
the  repeal  of  62  LAC  part  1775  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 


6.  62  lAC  Part  1777— General 
Requirements  for  Permit  Applications 

At  62  lAC  1777.17,  Illinois  is 
proposing  to  revise  its  permit  fee 
regulations  to  require  that:  (a)  Permit 
fees  are  payable  at  the  time  of  p>ermit 
issuance  and  on  the  anniversary  date  of 
the  permit;  (b)  permit  fees  submitted 
within  180  days  of  the  date  of  the  State’s 
findings  approving  the  application  may 
be  paid  in  accordance  with  62  LAC 
1777.17(b),  and  those  fees  not  submitted 
within  180  days  must  be  paid  as  a  lump 
sum;  and  (c)  failure  to  submit  permit 
fees  within  one  year  of  the  issuance  of 
the  State’s  written  findings  approving 
the  application  will  result  in  the 
expiration  of  the  findings. 

The  Federal  regulation  at  30  CFR 

777.17  requires  that  a  permit 
application  be  accompanied  by  a  fee, 

'with  the  amount  and  method  of 
payment  to  be  determined  by  the 
regulatory  authority.  The  Director  finds 
the  proposed  regulation  at  62  LAC 

1777.17  to  be  consistent  with  the 
Federal  regulation  at  30  CFR  777.17. 

7.  62  LAC  Part  1778— Permit 
Applications — Minimum  Requirements 
for  Legal.  Financial,  Compliance,  and 
Related  Information 

(a)  At  62  lAC  1778.15(a),  Illinois  is 
proposing  to  revise  its  requirements  for 
permit  application  right-of-entry 
information  to  prohibit  the  submission 
of  the  actual  documents  upon  which  the 
applicant  bases  his  or  her  legal  right  to 
enter  and  begin  mining  operations,  in 
lieu  of  a  description  of  said  documents. 
The  applicant  may,  however,  be 
required  to  provide  such  information 
during  the  permitting  process. 

The  Federal  regulation  at  30  CFR 
778.15(a)  requires  that  a  permit 
application  contain  a  description  of  the 
documents  described  above.  The 
Director  finds  the  proposed  regulation  at 
30  CFR  1778.15(a)  no  less  effective  than 
the  Federal  regulation  at  30  CFR 
778.15(a). 

(b)  At  1778.15(e),  Illinois  is  adding  a 
provision  requiring  that  an  application 
in  which  the  applicant  claims  to  have 
valid  existing  rights  to  conduct  mining 
operations  within  an  area  where  mining 
is  prohibited  or  limited,  contain  the 
necessary  information  and  meet  the 
requirements  of  62  LAC  1778.16  (Areas 
Designated  Unsuitable  for  Mining)  and 
62  lAC  1761.12  (Procedures). 

The  Federal  regulations  at  30  CFR 
778.15  pertaining  to  right  of  entry 
information  contain  no  comparable 
provision.  However,  the  Director  finds 
the  proposed  revision  at  62  LAC 
1778.15(e)  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  778.15 
and  761.12. 
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8.  62  lAC  Part  1780 — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan  for  Surface  Mining 
Permit  Application 

(a)  At  62  lAC  1780.21(b)(1)(B),  Illinois 
is  proposing  to  revise  its  requirements 
for  ground  water  descriptions  in  permit 
applications  by  deleting  the  word 
“approximate”  as  a  modifier  of  “rates  of 
discharge  or  usage.”  Permit  applicants 
will  be  required  to  provide  actual  rates 
of  discharge  or  usage. 

The  Federal  regulations  at  30  CFR 
780.21(b)(1)  permit  the  submission  of 
approximate  rates  of  discharge  or  usage. 
The  Director  finds  the  proposed  revision 
at  62  lAC  1780.21(b)(1)(B)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  780.21(b)(1). 

(b)  At  62  LAC  1780.38,  Illinois  is 
proposing  to  repeal  its  requirement  that 
each  permit  application  contain  a 
detailed  rehabilitation  design  plan  for 
each  siltation  structure,  diversion, 
impoundment,  and  treatment  facility  to 
be  implemented  and  completed  prior  to 
abandoning  the  permit  area. 

The  Federal  regulations  at  30  CFR 
part  780  pertaining  to  surface  mining 
permit  applications  contain  no 
comparable  requirement.  Therefore,  the 
Director  finds  that  the  proposed 
deletion  at  62  lAC  1780.38  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

9.  62  lAC  Part  1784 — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan  for  Underground  Mining 
Permit  Applications 

(a)  At  62  lAC  1784.14(b)(1)(B),  Illinois 
is  proposing  to  revise  its  requirements 
for  ground  water  descriptions  in  permit 
applications  by  deleting  the  word 
“approximate”  as  a  modifier  of  “rates  of 
discharge  or  usage.”  Permit  applicants 
will  be  required  to  provide  actual  rates 
of  discharge  or  usage. 

The  Federal  regulations  at  30  CFR 
784.14(b)(1)  permit  the  submission  of 
approximate  rates  of  discharge  or  usage. 
The  Director  finds  the  proposed  revision 
at  62  lAC  1784.14(b)(1)(B)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  784.14(b)(1). 

(b)  At  62  lAC  1784.27,  Illinois  is 
proposing  to  repeal  its  requirement  that 
each  permit  application  contain  a 
detailed  rehabilitation  design  plan  for 
each  siltation  structure,  diversion, 
impoundment,  and  treatment  facility  to 
be  implemented  and  completed  prior  to 
abandoning  the  permit  area. 

The  Federal  regulations  at  30  CFR 
part  784  pertaining  to  imderground 
mining  permit  applications  contain  no 
comparable  requirement.  Therefore,  the 
Director  finds  that  the  proposed 


deletion  at  62  lAC  1784.27  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

10.  62  lAC  Part  1800 — Bonding  and 
Insurance  Requirements 

(a)  At  62  lAC  1800.11(a).  Illinois  is 
proposing  to  require  that  failure  to  file 
a  performance  bond  or  other  equivalent 
guarantee  within  one  year  of  the 
issuance  of  written  findings  approving  a 
permit  application  shall  result  in 
expiration  of  the  written  findings. 

Illinois  clarified  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  when  the  written 
findings  expire,  a  permit  will  not  be 
issued  and  a  new  application  will  be 
required  to  permit  the  area  involved 
(Administrative  Record  No.  IL-1207). 

Although  the  Federal  regulation  at  30 
CFR  800.11(a)  does  not  include  this 
provision,  the  Director  finds  that  the 
proposed  revision  at  62  lAC  1800.11(a) 
does  not  render  the  State  regulation  less 
effective  than  the  Federal  regulation. 

(b)  At  62  LAC  1800.40  (e),  (0.  (g).  and 
(h),  Illinois  is  proposing  to  delete  its 
existing  provisions  for  bond  release 
hearing  procedures  and  judicial  review. 
Illinois’  regulations  for  bond  release 
hearings  and  review  are  consolidated 
into  new  62  lAC  part  1847 — 
Administrative  and  Judicial  Review. 
Therefore,  the  Director  finds  that  the 
proposed  deletions  at  62  LAC  1800.40 
(e).  (f).  (g).  and  (h)  do  not  render  the 
State  program  less  effective  than  the 
Federal  regulations. 

(c)  At  62  lAC  1800.50(c)  (2).  (3),  (4), 
and  (5),  Illinois  is  proposing  to  delete  its 
existing  provisions  for  bond  forfeiture 
hearings  and  appeals  and  is  adding  a 
reference  to  the  consolidated  hearings 
and  appeals  regulations  for  bond 
forfeitures  at  new  62  LAC  1847.7.  The 
Director  finds  that  the  proposed 
deletions  at  62  LAC  1800.50(c)  (2),  (3), 
(4),  and  (5)  do  not  render  the  State 
program  less  effective  than  the  Federal 
regulations. 

11.  62  LAC  Part  1816 — Performance 
Standards — Surface  Mining  Activities; 
62  LAC  Part  1817 — Performance 
Standards — Underground  Mining 
Activities 

(a)  At  62  LAC  1816.49(a)(9)(B)  and 
1817.49(a)(9)(B).  Illinois  is  proposing  to 
require  that  all  impoundments  be 
inspected  at  least  quarterly  during 
construction,  provided  at  least  one 
inspection  is  conducted  for 
impoundments  completed  in  less  than 
one  quarter. 

The  Director  finds  that  the  proposed 
revisions  at  62  LAC  1816.49(a)(9)(B)  and 
1817.49(a)(9)(B)  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 


816.49(a)(10)(i)  and  817.49(a)(l0)(i) 
which  require  regular  inspections 
during  construction. 

(b)  At  62  lAC  1816.49(c)(2)  and 
1817.49(c)(2),  Illinois  is  proposing  to 
revise  its  temporary  impoundment 
regulations  to  allow  an  impoundment  to 
have  either:  (a)  A  single  spillway 
meeting  a  certain  prescribed 
configuration;  or  (b)  sufficient  spillway 
capacity  to  safely  pass  or  contain,  or  a 
combination  of  storage  and  spillway 
capacity,  to  safely  control  the  design 
precipitation  event  when  it  is 
demonstrated  by  the  operator  and 
certified  by  a  qualified  registered 
professional  engineer  that  certain 
requirements  will  be  met.  Impounding 
structures  relying  on  the  second  method 
shall  be  located  where  failure  would  not 
be  expected  to  cause  loss  of  life  or 
serious  property  damage,  with  certain 
exceptions. 

The  Federal  regulations  at  30  CFR 
816.49(a)(8)(i)  and  817.49(a)(8)(i)  allow 
single  open-channel  spillways  under 
identical  conditions  and  according  to 
identical  specifications.  The  Federal 
regulations  at  30  CFR  816.49(c)(2)  and 
817.49(c)(2)  permit  the  regulatory 
authority  to  approve  an  impoundment 
that  relies  primarily  on  storage  to 
control  the  runoff  ^m  the  design 
precipitation  event  under  certain 
conditions.  Therefore,  the  Director  finds 
the  proposed  revisions  at  62  LAC 
1816.49(c)(2)  and  1817.49(c)(2)  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.49(c)(2)  and 
817.49(c)(2). 

(c)  At  62  lAC  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C),  Illinois  is  proposing 
to  revise  its  revegetation  standards  by 
specifying  normal  husbandry  practices 
for  the  State.  These  include  approved 
agricultural  practices  described  in  the 
Illinois  Agronomy  Handbook 
(Administrative  Record  No.  IL-1192A), 
and  those  practices  which  are  a  part  of 
an  approved  conservation  plan  subject 
to  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  (7  U.S.C.  1421  et 
seq.).  Illinois  clarified  in  the  April  27. 
1993,  modifications  to  this  proposed 
regulation  that  it  will  assess  whether 
site  specific  activities  are  outside  of 
normal  husbandry  practices  which  wilt 
require  restarting  the  responsibility 
period  (Administrative  Record  No.  IL- 
1207).  Illinois  clarified  that  it  will 
consider  limited  reseeding  and 
associated  fertilization  and  liming  as 
non-augmentative  on  agricultural  and 
non-agricultural  lands  where  the  area  is 
small  in  relation  to  the  watershed  of  the 
area.  These  will  include  areas  where  the 
surrounding  vegetation  has  been 
established  and  temporary  features  such 
as  sediment  ponds,  roads,  and  small 
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diversions  were  removed  and 
revegetated  under  approved  plans. 

The  Federal  regulations  at  30  CFR 
816.116  (c)(2)  and  (c)(4)  and  817.116 

(c)(2)  and  (c)(4)  permit  the  performance 
of  normal  husbandry  practices  during 
the  period  of  responsibility  without 
restarting  the  responsibility  period  if  the 
Slate  regulatory  authority  and  OSM 
approves  such  practices.  In  the  May  8. 
1984,  Federal  Register  (49  FR  19472), 
OSM  considered  a  State  program 
amendment  from  Missouri  which  would 
have  clarified  that  roads,  sediment 
ponds,  diversions,  and  small  stockpiles 
of  soil  and  overburden  would  not  be 
subject  to  a  revegetation  responsibility 
period  distinct  from  that  applicable  to 
the  permit  area  as  a  whole.  OSM  did  not 
approve  this  amendment  because  it 
believed  the  proposal  was  inconsistent 
with  the  intent  and  purpose  of  sections 
509,  519,  and  520  of  SMCRA.  In 
addition  to  the  Illinois  proposed  rule, 
OSM  is  considering  State  program 
amendments  on  this  subject  from 
Kentucky  (58  FR  32283,  June  9, 1993), 
Oklahoma  (57  FR  12784,  April  13, 1992) 
and  Ohio  (58  FR  17173,  April  1, 1993). 
Oklahoma  and  Ohio  presented 
additional  information  in  support  of 
their  proposals  that  OSM  had  not 
consider^  when  rendering  its  May  8, 
1984,  Missouri  decision.  In  order  to 
consider  this  information  and  its  effect 
on  OSM's  interpretation  of  SMCRA  and 
the  Federal  rules,  OSM  is  deferring 
action  on  Illinois'  proposed  revisions  at 
62  LAC  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C)  to  the  extent  that  the 
proposed  regulations,  as  clarified  by 
Illinois’  policy  statement,  consider  the 
limited  reseeding  and  fertilization  of 
small  areas  including  temporary 
structures  such  as  sediment  ponds, 
roads,  and  small  diversions  as  non- 
augmentalive  and  therefore  not  subject 
to  a  revegetation  responsibility  distinct 
from  the  rest  of  the  area.  In  a  separate 
Federal  Register  notice,  OSM  will 
request  public  comment  on  how 
SMCRA  and  the  Federal  rules  should  be 
interpreted  regarding  this  issue. 

(d)  At  62  lAC  1816.116(a)(3)  (A)  and 
(B)  and  1817.116(a)(3)  (A)  and  (B), 
Illinois  is  proposing  to  revise  its 
revegetation  stand^s  to  require  that 
the  vegetative  ground  cover  for  areas 
previously  disturbed  by  mining 
operations  that  were  not  reclaimed  to 
State  requirements  or  were  itherwise 
redisturbed  by  mining  operations  shall 
be  no  less  than  the  greater  of  70  percent 
or  the  percentage  of  cover  existing 
before  redisturbance  and  shall  be 
adequate  to  control  erosion  during  the 
last  year  of  the  responsibility  period. 

For  areas  to  be  developed  for  industrial, 
commercial,  or  residential  uses  less  than 


2  years  after  regrading,  the  ground  cover 
shall  not  be  less  than  70  percent. 

The  Federal  regulations  at  30  CFR 
816.116(b)  (4)  and  (5)  and  817.116(b)  (4) 
and  (5)  require  that  vegetative  ground 
cover  for  these  categories  not  be  less 
than  that  required  to  control  erosion 
and,  for  previously  mined  areas,  the 
ground  cover  shall  also  not  be  less  than 
that  which  existed  before  redisturbance. 
30  CFR  816.116(c)(2)  and  817.116(c)(2) 
provide  that  the  success  standards  for 
previously  mined  areas  must  be  met 
during  the  last  year  of  the  responsibility 
period.  The  Director  finds  that  the 
proposed  regulations  at  62  LAC 
1816.116(a)(3)  (A)  and  (B)  and 
1817.116(a)(3)  (A)  and  (B)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(b)  (4)  and  (5)  and 
817.116(b)  (4)  and  (5). 

(e)  At  62  LAC  1816.116(a)(3)  (C)  and 
(E),  and  62  lAC  1817.116(a)(3)  (C)  and 
(E).  Illinois  is  proposing  to  add 
additional  requirements  regarding 
revegetation  standards.  In  subsection 
(a)(3)(C).  Illinois  is  requiring  that  all 
cropland  be  maintained  using  proper 
management  practices  as  specified  in 
subsection  (a)(2)(C)  until  the  end  of  the 
responsibility  period.  In  subsection 
(a)(3)(E),  Illinois  is  requiring  that  all 
pasture,  hayland,  and  grazing  land  be 
maintained  using  proper  management 
practices  as  specified  in  subsection 
(a)(2)(C)  until  the  end  of  the 
responsibility  period. 

Illinois  clarified  in  the  April  27. 1993, 
modifications  to  this  proposed 
regulation  change  that  the  proposed 
revisions  are  intended  to  ensure  that 
proper  management  (erosion  control 
and  vegetation  maintenance)  is 
continued  during  the  responsibility 
period  even  if  the  production 
requirements  have  been  met  early  in 
this  period  (Administrative  Record  No. 
IL-1207). 

The  Director  finds  the  proposed 
regulations  at  62  lAC  1816.116(a)(3)(C) 
and  62  LAC  1817.116(a)(3)(C)  not 
inconsistent  with  the  Federal 
regulations  pertaining  to  revegetation 
success  standards  at  30  CFR  816.116(b) 
and  30  CFR  817.116(b).  However,  the 
Federal  regulations  at  30  CFR 
816.116(b)(1)  and  817.116(b)(1)  require 
that  for  areas  developed  for  use  as 
grazing  land  or  pasture  land,  ground 
cover  and  production  of  living  plants  on 
the  revegetated  area  meet  certain 
success  standards  approved  by  the 
regulatory  authority.  Illinois  does  not 
include  ground  cover  success  standards 
in  its  proposed  regulations.  By  letter 
dated  July  29, 1993  (Administrative 
Record  No.  IL-1218),  Illinois  stated  that 
its  ground  cover  standards  for  pasture 
and  hayland  which  have  not  been 


previously  disturbed  by  mining  is 
intended  to  mean  a  minimum  90 
percent  ground  cover  for  any  2  years, 
except  the  first  year,  of  the 
responsibility  period.  Illinois  also  stated 
it  will  clarify  the  ground  cover 
requirement  in  its  next  rulemaking. 

The  Director  finds  the  proposed  State 
regulations  at  62  lAC  1816.116(a)(3)(E) 
and  1817.116(a)(3)(E)  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(1)  and  817.116(b)(1)  and  is 
requiring  that  Illinois  amend  its 
program  to  include  success  standards 
for  ground  cover  for  pasture  and  grazing 
land. 

(f)  At  62  lAC  1816.116(b)(2)  and 
1817.116(b)(2),  Illinois  is  proposing  to 
revise  its  regulations  to  require  that  a 
permittee  report  reclamation  activities 
that  initiate  or  alter  the  responsibility 
period  or  are  specifically  required  by 
the  State  to  evaluate  a  normal 
husbandry  practice. 

The  Federal  regulations  contain  no 
comparable  requirement.  However,  the 
Director  finds  that  the  proposed 
revisions  at  62  lAC  1816.116(b)(2)  and 
1817.116(b)(2)  are  consistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.116(c)(4)  and 
817.116(c)(4). 

(g)  At  62  lAC  1816.117(a)  (1)  and  (2) 
and  1817.117(a)  (1)  and  (2),  Illinois  is 
proposing  to  revise  its  tree  and  shrub 
revegetation  regulations  to  clarify  that 
vegetation  success  standards  are 
measured  during  the  fifth  year  of  the 
responsibility  period  or  later  in  the 
responsibility  period.  Vegetative  ground 
cover  shall  not  be  less  than  70  percent 
during  the  last  year  of  the  responsibility 
period. 

The  Federal  regulations  at  30  CFR 
816.1 16(b)(3)(iii)  and  817.116(b)(3)(iii) 
require  vegetative  ground  cover  to  be 
not  less  than  that  required  to  achieve 
the  postmining  land  use.  Both  62  LAC 
1816.116(a)(2)  and  1817.117(a)(2) 
already  contain  this  requirement,  which 
will  not  be  compromised  by  the 
revisions  proposed  herein.  The  Director 
finds  the  proposed  regulations  at  62  lAC 
1816.117(a)  (1)  and  (2)  and  1817.117(a) 
(1)  and  (2)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(3)  (ii)  and  (iii)  and  30  CFR 
817.116(b)(3)  (ii)  and  (iii),  and  he  is 
removing  the  required  amendment  at  30 
CFR  913.16(p)  b^ause  Illinois  has 
revised  its  rules  to  clearly  state  that  tree 
and  shrub  success  must  be  achieved 
during  the  responsibility  period. 

(h)  At  62  lAC  1816.117(a)(5)  and 
1817.117(a)(5),  Illinois  is  proposing  to 
revise  its  tree  and  shrub  revegetation 
requirements  to  clarify  that  the  repair  of 
rills  and  gullies  shall  be  limited  to  those 
approved  as  a  normal  conservation 
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practice  under  62  lAC  1816,1 16(a)(2) 

(C),  (D),  and  (E)  and  62  lAC 
1817.116(a)(2)  (C),  (D).  and  (E). 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Direcior  finds  that  the  proposed 
revisions  at  62  lAC  1816.117(a)(5)  and 
1817.117(a)(5)  are  consistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  1816.116(c)(4)  and 
1817.116(c)(4)  pertaining  to  selective 
husbandry  practices. 

(i)  At  62  lAC  1816.117(d)(6)  and 
1817.117(d)(6),  Illinois  is  proposing  to 
delete  its  70  percent  vegetative  ground 
cover  success  standard.  This  provision 
is  included  in  the  proposed  revisions  to 
62  lAC  1816.117(a)(3)  (A)  and  (B)  and 
1817.117(a)(3)  (A)  and  (B)  as  discussed 
in  Finding  11(d)  and  in  the  proposed 
revisions  to  62  lAC  1816.117(a)(2)  and 
1817.117(a)(2)  as  discussed  in  Finding 
11(g). 

The  Director  finds  that  the  proposed 
deletion  does  not  render  the  State 
program  less  effective  than  the  Federal 
regulations  and  he  is  removing  the 
required  amendment  at  30  CFR 
913.16(q)  since,  by  deleting  62  lAC 
1816.117(d)(6)  and  1817.116(d)(6), 
Illinois  has  made  it  clear  that  the  70% 
ground  cover  success  standard  does  not 
apply  to  previously  unmined  pasture 
and/or  hayland  or  grazing  land. 

(j)  At  62  lAC  1816.151(b)  and 
1817.151(b),  Illinois  is  proposing  to 
revise  its  requirements  for  primary 
roads.  Each  primary  road  embankment 
shall  be  shown  to  have  a  minimum 
static  factor  of  safety  of  1.3,  or  shall  be 
designed  in  compliance  with  certain 
specified  design  factors. 

The  Federal  regulations  at  30  CFR 
816.151(b)  and  817.151(b)  require 
compliance  with  the  minimum  static 
factor  of  1.3.  The  Federal  regulations  at 
30  CFR  780.37(c)  and  784.24(c)  allow 
regulatory  authorities  to  establish 
engineering  design  standards  for 
primary  roads  in  lieu  of  engineering 
tests  to  establish  compliance  with  the 
minimum  static  safety  factor  of  1.3. 

OSM  conducted  a  tedmical  review  of 
Illinois’  proposed  design  standards  for 
primary  roads  and  found  them  to  be 
acceptable  (Administrative  Record  No. 
IL-1202A).  The  Director  finds  the 
proposed  regulations  at  1816.151(b)  and 
1817.1151(b)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.151(b)  and  1817.151(b)  and  he  is 
removing  the  required  amendment  at  30 
CFR  913.16(r). 

(k)  At  62  lAC  1817.182(d),  Illinois  is 
revising  its  regulations  for  minor 
underground  mine  facilities  to  require 
compliance  with  its  regulations  for 
primary  roads  at  62  lAC  1817.151. 


There  is  no  comparable  Federal 
regulation.  However,  the  Director  finds 
that  the  proposed  revisions  at  62  lAC 
1817.182(d)  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 

12.  62  lAC  Part  1843— State 
Enforcement 

(a)  At  62  lAC  1843.13(e)-(k).  Illinois 
is  proposing  to  delete  its  existing 
regulations  for  show  cause  hearings  and 
judicial  review. 

Illinois’  regulations  for  show  cause 
hearings  and  review  are  consolidated  in 
new  62  lAC  part  1847 — Administrative 
and  Judicial  Review.  The  Director  finds 
that  the  deletions  at  62  lAC  1843.13(e)- 
(k),  with  the  exception  of  subsection  (j) 
which  is  recodified  as  subsection  (f),  do 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

(b)  Illinois  is  proposing  to  repeal  the 
following  regulations:  62  lAC  1843.16 — 
Formal  Review  of  Citations,  62  lAC 
1843.17 — ^Temporary  Injunctive  Relief, 

62  lAC  1843.20 — Intervention,  and  62 
lAC  1843.21 — ^Discovery.  Illinois’ 
regulations  for  citation  hearings  and 
temporary  relief  are  consolidated  in  new 
62  lAC  part  1847 — Administrative  and 
Judicial  Review.  Illinois’  regulations  for 
intervention  and  discovery  are 
consolidated  in  new  62  lAC  part  1848 — 
Procedure  and  Practice.  The  Director 
finds  that  the  deletions  of  62  LAC 
1843.16, 1843.17,  1843.20  and  1843.21 
do  not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

13.  62  LAC  Part  1845— Civil  Penalties 
(a)  At  62  LAC  1845.12(c),  Illinois  is 
proposing  to  revise  its  penalty 
assessment  regulations  to  require  that  a 
penalty  not  be  assessed  for  a  notice  of 
violation  if  an  assessment  of  less  than 
$1,100  is  derived  in  accordance  with 
section  1845.13,  unless  62  lAC 
1845.12(d)  applies.  At  62  lAC 
1845.12(d),  Illinois  is  proposing  to 
revise  its  regulations  to  require  that  if 
the  assessment  is  below  $1,100,  the 
penalty  shall  be  assessed  if  it  is  the 
permittee’s  second  or  more  related 
violation  within  a  12-month  period. 

The  Federal  regulations  at  30  CFR 
845.12(c)  permit  OSM  to  assess  a 
penalty  after  considering  the  following 
fectors:  history  of  previous  violations, 
seriousness,  negligence,  and  good  faith 
in  attempting  to  achieve  compliance. 
The  Director  finds  the  proposed  revision 
at  62  lAC  1845.12(c)  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
845.12(c).  However,  because  Illinois 
must  consider  all  civil  penalty  criteria, 
not  just  history  of  previous  violations, 
in  determining  whether  to  require 
payment  of  a  penalty  of  less  than 
$1,100,  the  Director  finds  the  proposed 


revision  at  62  lAC  1845.12(d)  less 
effective  than  the  Federal  regulation  at 
30  CFR  845.12(c).  He  is,  therefore, 
requiring  that  the  State  amend  its 
program  to  consider  the  factors  listed  in 
62  LAC  1845.13(b)  in  determining 
whether  to  assess  a  penalty. 

(b)  At  62  lAC  1845.13(b)(4)  (A)  and 
(D),  Illinois  is  proposing  to  revise  its 
civil  penalty  assessment  regulations  to 
require  the  reduction  of  the  proposed 
penalty  by  up  to  $500  based  upon  the 
degree  of  good  faith  in  attempting  to 
achieve  rapid  compliance.  Good  faith 
credit  will  not  be  given  for  violations 
administrative  in  nature. 

The  Federal  regulations  at  30  CFR 
845.13(b)(4)  pertaining  to  civil  penalties 
contain  no  comparable  provisions. 
However,  theDirector  finds  the 
proposed  revisio^fs  at  62  lAC 
1845.13(b)(4)  (A)  and  (D)  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  845.13(b)(4). 

(c)  At  62  lAC  1845.18(c),  Illinois  is 
proposing  to  delete  its  penalty 
assessment  hearing  provisions.  Illinois’ 
regulations  for  civil  penalty  assessment 
hearings  are  consolidated  ill  new  62  lAC 
part  1847 — Administrative  and  Judicial 
Review.  The  Director  finds  that  the 
deletions  at  62  lAC  1845.18(c)  do  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

(d)  At  62  lAC  1845.19,  Illinois  is 
proposing  to  repeal  its  procedures  for 
hearings  and  judicial  review  pertaining 
to  citations  and  civil  penalty 
assessments.  Illinois'  regulations  for 
citation  and  civil  penalty  assessment 
hearings  and  judicial  review  are 
consolidated  in  new  62  LAC  part  1847 — 
Administrative  and  Judicial  Review, 
and  in  62  lAC  1848.7 — Pre-Hearing 
Conferences.  The  Director  finds  that  the 
deletions  at  62  lAC  1845.19  do  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

14.  62  LAC  Part  1847 — Administrative 
and  Judicial  Review 

(a)  At  new  62  LAC  part  1847,  Illinois 
is  proposing  to  consolidate  its 
regulations  for  administrative  and 
judicial  reviews.  At  62  lAC  1847.1, 
Illinois  is  proposing  to  define  the  scope 
of  the  regulations.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  hearings  and  appeals  contain  no 
comparable  provisions.  The  Director 
finds  the  proposed  regulation  at  62  LAC 
1847.1  not  inconsistent  with  the  general 
Federal  provisions. 

(b)  At  62  lAC  1847.3(a),  Illinois  is 
proposing  to  establish  procedures  for 
permit  hearings.  The  procedures  also 
apply  to  conflict  of  interest  hearings, 
review  of  valid  existing  rights 
determinations,  review  of  incidental 
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coal  extraction  exemption 
determinations,  and  hearings  related  to 
rescission  of  improvidently  issued 
j>ermits. 

The  Federal  regulations  provide  for 
administrative  hearings  at  43  CFR 
4.1360-1369  for  permitting  issues,  at  30 
CFR  705.21  for  conflict  of  interest 
issues,  at  30  CFR  775.11  for  valid 
existing  rights  issues,  at  30  CFR 
702.11(f)  for  exemption  determinations, 
and  at  43  CFR  4.1280-1286  for 
rescission  of  improvidently  issued 
permits.  The  Illinois  counterpart  to  30 
CFR  part  775  is  being  repealed  herein 
and  replaced  by  62  lAC  1847.3,  which, 
as  explained  below,  is  being  approved 
by  the  Director  in  this  final  rule. 
Therefore,  the  Director  finds  that  the  use 
by  Illinois  of  its  proposed  62  lAC  1847.3 
for  hearings  on  valid  existing  rights 
issues  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  775.11. 

The  use  of  62  lAC  1847.3  for  hearings 
on  incidental  coal  extraction 
exemptions  and  conflict  of  interest 
determinations  is  consistent  with  30 
CFR  702.11(f)  and  705.21,  respectively, 
both  of  which  allow  the  states  to  use 
their  own  hearings  procedures  for  these 
determinations.  The  Director  finds  the 
proposed  regulation  at  62  lAC  1847.3  to 
be  consistent  with  43  CFR  4.1280-1286 
for  purposes  of  hearings  on  rescissions 
of  improvidently  issued  permits. 

Finally,  for  hearings  on  mining  permit 
decisions  generally,  the  Director  finds 
that  62  lAC  1847.3(a)  is  substantively 
identical  to  43  CFR  4.1362(a). 

(c)  At  lAC  1847.3(c),  Illinois  is 
proposing  to  allow  for  a  pre-hearing 
conference.  The  Federal  regulations  at 
43  CFR  4.1360-^.1369  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulation  at  62  LAC  1847.3(c)  adds 
clarity  and  specificity  to  the  State 
program  and  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(d)  At  62  LAC  1847.3(f),  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  hearings 
reviewing  permitting  decisions.  These 
provisions  also  require  that  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  at  least  60 
days  after  the  issuance  of  the  Director’s 
decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  firom 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  the  Director  finds  that  they 
are  consistent  with  30  CFR 


775.1  l(b)(3)(ii)  which  requires  that  a 
verbatim  record  be  made  of  each  public 
hearing  on  decisions  on  permits  and  are 
approved  to  the  extent  that  they  require 
retention  and  public  availability  of  the 
hearing  record  for  a  period  at  least  as 
long  as  the  time  allowed  for  filing 
appeals  of  agency  decisions. 

fe)  At  62  LAC  1847.3  (i)  and  (j),  Illinois 
is  proposing  to  establish  procedures  for 
the  filing  of  written  exceptions  to  a 
hearing  officer’s  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  Department  of  Mines 
and  Minerals  (DMM)  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.3  (i)  and  (j) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(f)  At  62  lAC  1847.3(1)  (1)  and  (2), 
Illinois  is  proposing  to  establish 
procedures  for  the  judicial  review  of 
permit  decisions.  If  the  hearing  officer 
fails  to  act  within  certain  prescribed 
time  limits,  a  person  may  request 
judicial  review  of  the  Department’s  final 
administrative  decision. 

The  Federal  regulations  at  30  CFR 
775.13(a)(2)  also  grant  judicial  review  if 
the  regulatory  authority,  not  just  the 
hearing  officer,  fails  to  act  within  the 
applicable  time  limits.  The  Director 
finds  the  proposed  regulations  at  62  LAC 
1847.3(1)  (1)  and  (2)  less  effective  than 
the  Federal  regulations  at  30  CFR 
775.13(a)(2)  and  is  requiring  that  Illinois 
amend  its  program  to  grant  judicial 
review  if  the  regulatory  authority  fails  to 
act  within  applicable  time  limits. 

(g)  At  62  lAC  1847.3(1)(3).  Illinois  is 
clarifying  that  the  judicial  review  of 
permit  decisions  does  not  limit  rights 
established  in  Section  8.05  of  the  State 
Act.  The  Director  finds  the  proposed 
regulation  at  62  LAC  1847.3(1)(3)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  775.13(b)  which  states  that  the 
availability  of  judicial  review  does  not 
limit  the  operation  of  rights  established 
in  section  520  of  SMCRA. 

(h)  At  62  LAC  1847.4(c),  Illinois  is 
proposing  to  require  that  a  civil  penalty 
subsequently  assessed  for  a  notice  of 
violation  or  a  cessation  order  for  which 
a  hearing  was  requested  be  forwarded 
for  placement  in  escrow  in  order  to 
continue  the  review  proceedings. 

Illinois  clarified  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  the  rule  is 
intended  to  clarify  that  in  those 
situations  where  a  notice  of  violation  or 
cessation  order  is  contested  prior  to  a 
penalty  being  assessed,  pre-payment  of 
the  subsequently  assessed  penalty  is  a 


prerequisite  to  continuation  of  the 
review  procedures  (Administrative 
Record  No.  IL-1207). 

Although  the  special  rules  applicable 
to  surface  coal  mining  citation  hearings 
and  appeals  at  43  CFR  4.1160-1171  do 
not  contain  this  requirement,  the 
Director  finds  the  proposed  State 
regulation  at  62  LAC  1847.4(c)  not 
inconsistent  with  section  518(c)  of 
SMCRA,  which  requires  waiver  of  all 
legal  rights  to  contest  the  violation  or 
the  amount  of  the  penalty  for  failure  to 
make  timely  payment  of  the  proposed 
assessment  in  full. 

(i)  At  62  LAC  1847.4  (e)  and  (n), 

Illinois  is  proposing  to  impose  certain 
procedures  pertaining  to  pre-hearing 
conferences.  Illinois  is  also  clarifying 
the  terms  of  summary  dispositions.  The 
Federal  regulations  cohtain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.4  (e)  and  (n) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(j)  At  62  LAC  1847.4(g),  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  citation 
hearings.  These  provisions  also  require 
that  the  record  of  the  hearing  be 
maintained  and  made  available  to  the 
public  for  at  least  60  days  after  the 
issuance  of  the  Director’s  decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  ffiese  provisions  are  reasonable. 
Therefore,  although  there  is  no  Federal 
counterpart  to  the  proposed  regulations 
at  62  LAC  1847.4(g),  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(c)  and  is  approving  the 
regulations  to  the  extent  that  they 
require  retention  and  public  availability 
of  the  hearing  record  for  a  period  at  least 
as  long  as  the  time  allowed  for  filing 
appeals  of  agency  decisions. 

(k)  At  62  lAC  1847.4(i),  (j),  and  (k), 
Illinois  is  proposing  to  establish 
procedures  for  the  filing  of  written 
exceptions  to  a  hearing  officer’s 
decision,  time  limits  for  a  hearing 
officer’s  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  DMM  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.4(i),  (j),  and 
(k)  add  clarity  and  specificity  to  the 
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State  program  and  are  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

(l)  At  62  lAC  1847.5(0  and  (1)  Illinois 
is  proposing  to  allow  for  a  pre-hearing 
conference  and  to  imp>ose  certain  time 
restrictions  for  procedures  pertaining  to 
hearing  officer  decisions  after  civil 
penalty  assessment  hearings.  The 
Federal  regulations  contain  no 
comparable  provisions. 

However,  the  Director  finds  that  the 
proposed  regulations  at  62  lAC  1847.5 
(0  and  (1)  add  clarity  and  specificity  to 
the  State  program  and  are  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

(m)  At  62  lAC  1847. 5(i).  Illinois  is 
proposing  to  establish  procedures  for 
summary  dispositions  when  a  person 
against  whom  a  proposed  civil  penalty 
is  assessed  fails  to  appear  at  a  hearing. 

While  the  proposed  language  is 
substantively  identical  to  the  Federal 
regulation  at  43  CFR  4.1156(c),  Illinois 
does  not  have  counterparts  to  43  CFR 
4.1156  (a)  and  (b)  which  provide  for  the 
referral  of  a  case  to  an  assessment  officer 
upon  a  person’s  failure  to  comply  with 
any  prehearing  order.  The  Director  finds 
that  while  the  Illinois  program  does  not 
contain  provisions  for  referral  back  to 
the  assessment  officer,  Illinois  does 
provide  recourse  for  failure  to  comply 
with  a  hearing  officer’s  order  at  62  LAC 
1848.12, 1848.19,  and  1848.22. 
Therefore,  the  Director  finds  the 
propiosed  regulation  at  62  LAC  1847.5(i) 
to  be  no  less  effective  than  the  Federal 
regulation  at  43  CFR  4.1156. 

(n)  At  62  LAC  1847.5(j),  Illinois  is 
proposing  to  require  that  a  stenographic 
record  be  made  of  all  formal  hearings 
reviewing  civil  penalty  assessments. 
These  provisions  also  require  that  the 
record  of  the  hearing  be  maintained  and 
made  available  to  the  public  for  at  least 
60  days  after  the  issuance  of  the 
Director’s  decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 

Therefore,  although  there  are  no 
Federal  counterparts  to  the  proposed 
'egulations  at  62  LAC  1847.5(j).  the 
Director  finds  that  they  are  consistent 
with  30  CFR  840.13(c)  and  are  approved 
to  the  extent  that  they  require  retention 
and  public  availability  of  the  hearing 
record  for  a  period  of  at  least  as  long  as 
the  time  allowed  for  filing  appeals  of 
agency  decisions. 

(o)  At  62  lAC  1847.5  (m)  and  (n), 
Illinois  is  proposing  to  establish 


procedures  for  the  filing  of  written 
exceptions  to  a  hearing  officer’s 
decision,  time  limits  for  a  hearing 
officer’s  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  DMM  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.5  (m)  and  (n) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(p)  At  62  lAC  1847.6  (c).  (d).  (e),  and 
(m),  Illinois  is  proposing  to  establish 
procedures  for  show  cause  hearings  and 
pre-hearing  conferences  and  to  impose 
certain  time  restrictions  for  filing 
answers  or  requests  for  hearings.  The 
Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.6  (c).(d),(e). 
and  (m)  add  clarity  and  specificity  to 
the  State  program  and  are  not 
inconsistent  with  the  SMCRA  or  the 
Federal  regulations. 

(q)  At  62  LAC  1847.6(f),  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  permit 
suspension  or  termination  proceedings. 
The  language  of  subsection  (0  is 
substantively  identical  to  30  CFR 
845.18(d)(1),  except  that  the  Federal 
rule  pertains  to  civil  penalty  assessment 
proceedings. 

While  there  is  no  Federal  counterpart 
provision  pertaining  to  settlement  of 
permit  suspension  or  revocation 
proceedings,  the  Director  finds  that  the 
proposed  regulation  at  62  lAC  1847.6(f) 
will  not  compromise  the  public’s  right 
to  participate  in  enforcement 
proceedings  in  accordance  with  30  CFR 
840.15,  so  long  as  any  intervenors  to  the 
suspension  or  revocation  proceedings 
are  permitted  to  participate  in 
settlement  negotiations.  'Therefore,  to 
the  extent  discussed  herein,  the  Director 
finds  that  the  proposed  regulation  at  62 
LAC  1847.6(f)  is  consistent  with  the 
Federal  regulations  at  30  CFR  840.13(c). 

(r)  At  62  LAC  1847.6(i),  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  hearings 
reviewing  show  cause  orders.  These 
provisions  also  require  that  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  at  least  60 
days  after  the  issuance  of  the  Director’s 
decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 


the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  although  there  are  no  Federal 
counterparts  to  the  proposed  regulations 
at  62  LAC  1847.6(i).  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(c)  and  are  approved  to  the  extent 
that  they  require  retention  and  public 
availability  of  the  hearing  record  for  a 
period  at  least  as  long  as  the  time 
allowed  for  filing  appeals  of  agency 
docisioDs 

(s)  At  62  lAC  1847.6(j).  Illinois  is 

proposing  to  establish  time  limits  and 
procedures  for  a  hearing  officer’s 
issuance  and  service  of  a  proposed 
decision  after  a  hearing  reviewing  show 
cause  orders.  The  proposed  decision 
will  consist  of  proposed  written 
findings  of  fact,  conclusions  of  law,  an 
order  adjudicating  the  hearing  request, 
and  a  determination  as  to  whether  a 
pattern  of  violations  exists.  _ 

The  Federal  regulations  at  43  CFR 
4.1194(c)  set  forth  the  provisions  for  the 
administrative  review  of  suspensions  or 
revocations  of  permits.  Although  the 
Federal  regulations  do  not  contain  the 
specific  requirements  proposed  at  62 
lAC  1847. 6(j),  the  Director  finds  the 
proposed  regulations  add  clarity  and 
specificity  to  the  State  program  and  are 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(t)  At  62  LAC  1847.6  (k)  and  (1), 

Illinois  is  proposing  to  establish 
procedures  for  the  filing  of  written 
exceptions  to  a  hearing  officer’s 
decision,  time  limits  for  a  hearing 
officer’s  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  DMM  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847,6  (k)  and  (1) 
add  clarity  and  specificity  to  the  State’s 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(u)  At  62  lAC  1847.7.  Illinois  sets 
forth  proceedings  for  bond  forfeiture 
hearings  and  includes  provisions 
pertaining  to  deadlines  for  requesting  a 
hearing,  hearing  location,  pre-hearing 
conferences,  notice  of  hearing, 
settlement  agreements,  summary 
dispositions,  burden  of  proof,  record  of 
hearing,  hearing  officer’s  proposed 
decision,  exceptions  to  proposed 
decision,  final  administrative  decision, 
and  judicial  review. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.7  satisfy  the 
public  participation  requirements  of  30 
CFR  840.15  and  are,  therefore, 
consistent  with  30  CFR  800.50. 
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(v)  At  62  lAC  1847.8(d).  Illinois  is 
proposing  to  permit  any  party  to  an 
individual  civil  penalty  hearing  to 
revest  a  pre-hearing  conference. 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.8(d)  adds 
clarity  and  specificity  to  the  State 
program  and  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(w)  At  62  lAC  1847.8(0,  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  the  individual 
civil  penalty  assessment  proceedings. 

The  language  of  subsection  (0  is 
substantively  identical  to  30  CFR 
84.'>.ia(d)(l).  except  the  Federal  rule 
pertains  to  civil  penalty  asstissment 
proceedings  rather  than  individual  civil 
penalty  assessment  proceedings. 

While  there  is  no  Federal  counterpart 
provision  pertaining  to  individual  civil 
penalty  assessment  proceedings,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.8(0  will  not 
compromise  the  public's  right  to 
participate  in  enforcement  proceedings 
in  accordance  with  30  CFR  840.1.'),  so 
long  as  any  intervenors  to  the 
assessment  proceedings  are  permitted  to 
participate  in  settlement  negotiations. 
Therefore,  to  the  extent  discussed 
hen*in,  the  Director  finds  that  the 
proposed  regulation  at  62  lAC  1847.8(0 
is  consistent  with  30  CFR  840.13(c). 

(x)  At  62  lAC  1847.8(g),  Illinois  is 
proposing  to  establish  procedures  for 
summary  disposition  of  individual  civil 
penalty  (ICP)  hearings  where  the  person 
assessed  the  ICP  fails  to  appear  at  the 
hearing.  The  Federal  regulations  contain 
no  precisely  comparable  provisions  for 
ICP  hearings  but  do  contain  comparable 
summary  disposition  procedures  for 
civil  penalty  assessment  hearings  at  43 
C.FR  4.1156  and  permit  suspension  and 
revocation  hearings  at  43  CFR  4.1195. 
Illinois’  det;ision  to  allow  summary 
dispositions  of  ICP  hearings  will  not 
render  its  program  inconsistent  with 
SMCR.\  or  the  Federal  regulations.  The 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.8(g)  can  be 
approved. 

(y)  At  62  lAC  1847.8(h).  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  dll  formal  hearings 
reviewing  individual  civil  penalty 
assessments.  These  provisions  also 
require  that  the  record  of  the  hearing  be 
maintained  and  made  available  to  the 
public  for  at  least  60  days  after  the 
issuance  of  the  Director’s  decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 


appeal.  Since  the  hearing  record  will  be 
maintained  fora  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  although  there  are  no  F’ederal 
counterparts  to  the  proposed  regulations 
at  62  lAC  1847.8(h),  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(c)  and  is  approving  them  to  the 
extent  that  they  require  retention  and 
public  availability  of  the  hearing  record 
for  a  period  of  at  least  as  long  as  the 
time  allowed  for  filing  appeals  of  agency 
dtK:i.sions. 

(z)  At  62  lAC  1847.8  (k)  and  (1). 

Illinois  is  proposing  to  establish 
procedures  for  filing  written  exceptions 
to  a  hearing  officer’s  decision,  time 
limits  for  a  hearing  officer’s  decision, 
time  limits  for  responses  to  exceptions, 
and  time  limits  for  issuance  by  the 
DMM  of  a  final  administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.8  (k)  and  (1) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(aa)  At  62  lAC  1847.9(c).  Illinois  is 
proposing  to  establish  procedures  for 
pre-hearing  conferences  prior  to  bond 
release  hearings.  The  Federal 
regulations  contain  no  comparable 
provision.  However,  the  Director  finds 
that  the  proposed  regulation  at  62  lAC 
1847.9(c)  adds  clarity  and  specificity  to 
the  State  program  and  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

(bb)  At  62  lAC  1847.9(e),  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  bond  release 
proceedings.  The  language  of  subsection 
(e)  is  substantively  identir.al  to  30  CFR 
845.18(d)(1),  except  the  Federal  rule 
pertains  to  civil  penalty  assessment 
proceedings. 

While  there  is  no  Federal  counterpart 
provision  pertaining  to  settlement  of 
bond  release  proceedings,  the  Director 
finds  that  the  proposed  regulation  at  62 
lAC  1847.9(e)  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(cc)  At  62  lAC  1847.9(0,  Illinois 
proposes  that  a  person  who  fails  to 
appear  at  a  bond  release  hearing  will  be 
deemed  to  ha.ve  waived  his  right  to  a 
hearing. 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.9(0  is  not 
inconsistent  with  any  provision  of 
SMCRA  or  the  Federal  regulations. 

(dd)  At  62  lAC  1847.9(g),  Illinois 
proposes  that  any  person  seeking  to 
reverse  the  DMM’s  proposed  decision  to 
release  a  bond  shall  have  the  burden  of 


proving  that  the  DMM’s  decision  was 
clearly  erroneous. 

The  Federal  regulations  contain  no 
explicit  burden  of  proof  counterpart  for 
bond  release  proceedings.  However,  the 
generally  accepted  standard  of  proof  in 
administrative  proceedings  is  proof  by  a, 
preponderance  of  the  evidence.  So  long 
as  the  Illinois  proposed  rule  does  not 
alter  this  standard,  it  is  acceptable. 
Therefore,  the  Director  finds  the 
proposed  regulation  at  62  lAC  1847.9(g) 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  800.40(f)  to  the 
extent  that  it  requires  proof  by  a 
preponderance  of  the  evidence,  that  the 
DMM’s  decision  was  clearly  erroneous. 

(ee)  At  62  lAC  1847.9(h),  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  hearings 
reviewing  bond  releases.  These 
provisions  also  require  that  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  at  least  60 
days  after  the  issuance  of  the  Direc,tor’s 
decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112,  a  party  .seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  the  Director  finds  that  they 
are  consistent  with  30  CFR  800.40(g) 
which  requires  that  a  verbatim  record  be 
made  of  each  public  hearing  on  bond 
release  decisions  and  are  approved  to 
the  extent  that  they  require  retention 
and  public  availability  of  the  hearing 
record  for  a  period  at  least  as  long  as  the 
time  allowed  for  filing  appeals  of  agency 
decisions. 

(ff)  At  62  lAC  1847.9  (j)  and  (k), 
Illinois  is  proposing  to  establish 
procedures  for  filing  written  exceptions 
to  a  hearing  officer’s  decision,  time 
limits  for  a  hearing  officer’s  decision, 
time  limits  for  responses  to  exceptions, 
and  time  limits  for  issuance  by  the 
t)MM  of  a  final  administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.9  (j)  and  (k) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

15.  62  lAC  Part  1848 — Procedure  and 
Practice 

(a)  At  new  62  lAC  part  1848,  Illinois 
is  proposing  to  consolidate  its 
regulations  pertaining  to  procedure  and 
practice.  At  1848.1,  Illinois  is  proposing 
to  define  the  scope  and  purpose  of  the 
regulation.s. 
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The  Federal  regulations  at  43  CFR 
part  4  pertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848.1  have  no  substantive  impact  on 
the  Illinois  program  and  are,  therefore, 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(b)  At  62  lAC  1848.2(g),  Illinois  is 
proposing  to  establish  the  address  for 
filing  petitions  for  review  and  requests 
for  hearing.  The  Federal  regulations  at 
43  CFR  4.22  pertaining  to  documents 
contain  no  comparable  provision. 
However,  the  Director  finds  the 
proposed  regulation  at  62  lAC  1848.2(g) 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(c)  At  62  lAC  1848.7,  Illinois  is 
proposing  to  establish  procedures  for 
pre-hearing  conferences.  A  pre-hearing 
conference  may  be  requested  for  any 
type  of  proceeding  under  62  lAC  part 
1847.  The  Federal  regulations  at  43  CFR 
4.1121(b)  contain  similar  provisions  for 
pre-hearing  conferences.  Therefore,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.7  consistent  with  the 
Federal  regulations  at  30  CFR  840.13(c). 

(d)  At  62  LAC  1848.9(0,  (g).  and  (h), 
Illinois  is  proposing  to  establish 
discovery  procedures  with  regard  to: 
Stipulations,  effect  of  disclosure,  and 
attempts  to  resolve  discovery 
differences.  The  Federal  regulations  at 
43  CFR  4.1130-4.1141  contain  no 
comparable  provisions.  However,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.9  (0.  (g).  and  (h)  to  be 
consistent  with  the  general  Federal 
provisions  at  43  CFR  4.1130-4.1141. 

(e)  At  62  LAC  1848.9(i)(3),  Illinois  is 
proposing  to  establish  procedures  for 
discovery  and  evidentiary  depositions. 
The  Federal  regulations  at  43  CFR 
4.1137  and  4.1138  pertaining  to 
depositions  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848.9(i)  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations  at  43 
CFR  4.1137  and  4.1138. 

(0  At  62  lAC  1848.9(j)(2),  (5).  and  (6), 
Illinois  sets  forth  certain  requirements 
with  regard  to  written  interrogatories. 
These  requirements  include:  the  duty  of 
an  attorney  directing  interrogatories,  the 
option  to  produce  documents  as 
answers  to  interrogatories,  and  the  use 
of  interrogatory  answers.  While  these 
provisions  have  no  precise  Federal 
counterparts,  the  Director  finds  them  to 
be  consistent  with  43  CFR  4.1139. 

(g)  At  62  lAC  1848.11,  Illinois  is 
proposing  to  establish  procedures  for 
expert  witnesses.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  procedure  and  practice  contain  no 


comparable  provisions.  However,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.11  to  be  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

(h)  At  62  lAC  1848.12,  Illinois  is 
proposing  to  establish  procedures  for 
motions.  The  Federal  regulations  at  43 
CFR  part  4  pertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848.12  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(i)  At  62  lAC  1848.13,  Illinois  is 
proposing  to  establish  procedures  for 
the  consolidation  of  proceedings.  The 
Federal  regulations  at  43  CFR  part  4 
pertaining  to  procedure  and  practice 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.13 
to  be  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(j)  At  62  lAC  1848.15,  Illinois  is 
proposing  to  establish  procedures  for 
rules  of  evidence  and  official  notice 
The  Federal  regulations  at  43  CFR  part 
4  pertaining  to  procedure  and  practice 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.15 
to  be  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(k)  At  62  lAC  1848.16,  Illinois  is 
proposing  to  establish  regulations  for 
the  powers  of  hearing  officers.  The 
Federal  regulations  at  43  CFR  4.1120(a) 
.set  forth  the  powers  of  the  ■' 
administrative  law  judges,  who  are  the 
Federal  counterparts  to  the  Illinois 
hearing  officers.  The  Director  finds  the 
propos^  regulations  at  62  lAC  1848.16 
contain  substantively  the  same 
provisions  as  and  are  therefore  no  less 
effective  than  the  Federal  regulations  at 
43  CFR  4.1121. 

(l)  At  62  lAC  1848.17,  Illinois  is 
proposing  to  establish  regulations  for 
the  disqualification  of  a  hearing  officer. 
The  Federal  regulations  at  43  CFR  part 
4  pertaining  to  procedure  and  practice 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.17 
to  be  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(m)  At  62  lAC  1848.18,  Illinois  is 
proposing  to  establish  regulations  for 
the  postponement  or  continuance  of  a 
hearing. 

The  Federal  regulations  at  43  CFR 
part  4  pertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  LAC 
1848.18  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(n)  At  62  lAC  1848.19;  Illinois  is 
proposing  to  establish  regulations  for 


failure  to  state  a  claim.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  procedure  and  practice  contain  no 
comparable  provisions.  However,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.19  to  be  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

(o)  At  62  lAC  1848.20  (c).  (d),  (e).  (f), 
and  (g),  Illinois  is  proposing  to  establish 
regulations  for  summary  decisions.  The 
Federal  regulations  at  43  CFR  4.1125 
pertaining  to  summary  decisions 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.20 
(c),  (d),  (e),  (f),  and  (g)  to  be  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

(p)  At  62  lAC  1848.22,  Illinois  is 
proposing  to  establish  regulations  for 
default.  The  Federal  regulations  at  43 
CFR  part  4  (lertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848.22  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Conunents 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  18, 1992, 
Federal  Register  (57  FR  37127)  ended 
on  September  17, 1992.  No  comments 
were  received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  May  17, 1993,  Federal 
Register  (58  FR  28804)  ended  on  June 
16, 1993.  The  scheduled  public  hearing 
was  not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

One  commenter  encouraged  the 
development  of  provisions  for  and  a 
new  process  to  implement,  administer. 

.  and  enforce  portions  of  a  new 
groundwater  program.  The  Director 
notes  that.Illinois  withdrew  its 
proposed  provisions  to  the  underground 
mining  hydrologic  regulations  for 
groundwater  analyses  at  62  lAC  1780.21 
and  1784.14  and  may  modify  and 
resubmit  these  regulations  at  a  later 
date. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(il.  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program.  No  comments  were 
received  on  either  submission. 
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EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories. 

V.  Director’s  Decision 

Based  on  the  above  Findings,  the 
Director  is  approving  the  amendment  to 
the  Illinois  regulatory  program 
submitted  on  June  22, 1992,  with  the 
exception  of  the  provisions  found  not  to 
be  in  accordance  with  SMCRA  or  not 
consistent  with  the  Federal  regulations. 
Those  provisions  not  approved  and 
requiring  further  amendment  are 
addressed  in  Findings  11(e),  13(a),  and 
14(0.  In  addition,  the  Director  is 
deferring  action  on  62  lAC 
1816.116(a)(2)(C)  and  1817.116(a)(2)(C) 
as  discussed  in  Finding  11(c).  P'inally, 
the  Director  is  removing  required 
amendments  at  30  CFR  913.16  (1),  (m), 
(n).  (p),  (q),  and  (r)  because  of  changes 
submitted  by  Illinois  to  62  lAC 
1702.17(c)(1).  1773.15(b)(1)(B).  1816/ 
1817.84(b)(2),  1816/1817.117(a)(l). 
1816/1817.117(d)(6).  and  1816/ 
1817.151(b),  respectively,  which  satisfy 
those  required  amendments. 

The  Federal  rules  at  30  CFR  part  913 
concerning  the  Illinois  program  are 
being  amended  to  implement  the 
Director’s  decision.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  the  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  S^ion 
503  of  SMCRA  provides  that  a  State  may 
not  exercise  jurisdiction  under  SMCRA 
unless  the  State  program  is  approved  by 
the  Secretary.  Similarly,  30  CFR 
732.17(a)  requires  that  any  alteration  of 
an  approved  State  program  be  submitted 
to  OSM  for  review  as  a  program 
amendment.  Thus,  any  changes  to  a 
State  program  are  not  enforceable  until 
approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 


programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulaticms,  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 

7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decision^  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C.  ' 
4332(2)(C). 

Paperwork  Reduction  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  27, 1993. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  913— ILLINOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  In  §  913.15,  a  new  paragraph  (o)  is 
added  to  read  as  follows: 

§  913.15  Approval  of  Regulatory  Program 
Amendments. 

***** 

(o)  The  following  amendment,  as 
submitted  to  OSM  on  June  22, 1992,  and 
revised  on  April  27, 1993,  is  approved 
effective  September  3, 1993,  with  the 
exceptions  identified  herein.  The 
amendment  consists  of  the  following 
modifications  to  the  Illinois  program: 

1.  Revisions  of  the  following 
regulations  of  Chapter  I  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1701.APP.A — Definitions 
62  lAC  1702.11(a)(2) — Incidental  Extraction 
62  lAC  1702.11(f)(1).  (2>— Incidental 
Extraction 

62  lAC  1702.17(c)(l)-(3)— Incidental 
Extraction 

62  lAC  1705.21 — Financial  Interests 
62  lAC  1761.11(g) — Designated  Areas 
62  lAC  1761.12(b)(2).  (c).  (c)(4),  (d)(1).  (g)— 
IDesignated  Areas 

62  I  AC  1764.19(d) — Areas  Unsuitable 
62  1  AC  1772.1 2(e)(2>— Coal  Exploration 
62  lAC  1773.13(a)|l)(E}— Permits 
62  lAC  1773.15(b)(1)(B).  (b)(3),  (c)|12),  (d)— 
Permits 

62  lAC  1773.20{b){2)(B}— Permits 
62  lAC  1773.21(c>— Permits 
62  lAC  1774.11(c) — Permit  Revisions 
62  lAC  1774.13(b)(2)(E),  (dM2).  (4).  (5)— 
Permit  Revisions 
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62  lAC  1774.15(0 — Permit  Renewals 
62  lAC  1777.17(a)-(d) — Permit  Applications 
62  lAC  1778.15(a),  (e) — Permit  Applications 
62  lAC  1779.19(b)— Permit  Applications 
62  lAC  1780.21(b)(1)(B)— Permit 
Applications 

62  lAC  1783.19(b) — Permit  Applications 
62  lAC  1784.14(b)(1)(B)— Permit 
Applications 

62  lAC  1785.13(a),  (g) — Permits  for  Special 
Categories 

62  lAC  1800.11(3)— Bonding 
62  lAC  1800.40(a)(3),  (e)— Bonding 
62  lAC  1800.50  (c)(2)— Bonding 
62  I  AC  1816.49(a)(9)(B),  (c)(2)— Performance 
Standards 

62  lAC  1816.84(b)(2) — Performance 
Standards 

62  lAC  1816.116(a)(3).  (A).  (B).  (C).  (E)— 
Performance  Standards 
62  lAC  1816.116(b)(2)— Performance 
Standards 

62  lAC  1816.117(a)(1).  (2).  (5)— Performance 
Standards 

62  lAC  1816.151(b) — Performance  Standards 
62  lAC  1817.49(a)(9)(B),  (c)(2) — Performance 
Standards 

62  lAC  1817.84(b)(2) — Performance 
Standards 

62  lAC  1817.116(a)(3),  (A).  (B).  (C),  (E)— 
Performance  Standards 
62  lAC  1817.116(b)(2)— Performance 
Standards 

62  lAC  1817.117(a)(1).  (2),  (5)— Performance 
Standards 

62  lAC  1817.151(b) — Performance  Standards 
62  lAC  1817.182(<i) — Performance  Standards 
62  lAC  1827.12(b) — Coal  Preparation  Plants 
62  lAC  1843.12(i) — State  Enforcement 
62  lAC  1843.13(c),  (e) — State  Enforcement 
62  lAC  1843.14(a)(2) — State  Enforcement 
62  lAC  1843.15(a)— State  Enforcement 
62  lAC  1845.12(c),  (d) — Civil  Penalties 
62  lAC  1845.13(b)(4)(A),  (B),  (C),  (D)— Civil 
Pofiflltios 

62  lAC  1845.17(b).  (b)(2)(B),  (c)— Civil 
Penalties 

62  lAC  1845.18(a)(2)— Civil  Penalties 
62  lAC  1845.20(a) — Civil  Penalties 
62  lAC  1846.17(b)(1) — Individual  Civil 
PenaKies 

62  lAC  1846.18(b) — Individual  Civil 
Penalties 

2.  Addition  of  the  following 
regulations  to  Chapter  I  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1847.1 — Administrative  and  ludicial 
Review 

62  lAC  1847.2 — Administrative  and  Judicial 
Review 

62  lAC  1847.3 — Administrative  and  Judicial 
Review 

62  lAC  1847,4 — Administrative  and  Judicial 
Review 

62  lAC  1847.5 — Administrative  and  Judicial 
Review 

62  lAC  1847.6 — Administrative  and  Judicial 
Review 

62  lAC  1847.7 — Administrative  and  Judicial 
Review 

62  lAC  1847.8 — Administrative  and  Judicial 
Review 

62  lAC  1847.9 — Administrative  and  Judicial 
Review 

62  I  AC  1848.1 — Procedure  and  Practice 


62  lAC  1848.2 — Procedure  and  Practice 
62  lAC  1848.3 — Procedure  and  Practice 
62  lAC  1848.5 — Procedure  and  Practice 
62  lAC  1848.6 — Procedure  and  Practice 
62  lAC  1848.7 — Procedure  and  Practice 
62  lAC  1848.8 — Procedure  and  Practice 
62  lAC  1848.9 — Procedure  and  Practice 
62  lAC  1848.11 — Procedure  and  Practice 
62  lAC  1848.12 — Procedure  and  Practice 
62  lAC  1848.13 — Procedure  and  Practice 
62  lAC  1848.15 — Procedure  and  Practice 
62  lAC  1848.16 — Procedure  and  Practice 
62  lAC  1848.17 — Procedure  and  Practice 
62  I  AC  1848.18— Procedure  and  Practice 
62  lAC  1848.19 — Procedure  and  Practice 
62  lAC  1848.20 — Procedure  and  Practice 
62  lAC  1848.21 — Procedure  and  Practice 
62  lAC  1848.22 — Procedure  and  Practice 

3.  Repeal  of  the  following  regulations 
of  Chapter  I  of  Title  62  of  the  Illinois 
Administrative  Code: 

62  lAC  1775 — Administrative  and  Judicial 
Review 

62  lAC  1780.38 — Permit  Applications 
62  lAC  1784.27 — Permit  Applications 
62  lAC  1800.40(f)-(h)— Bonding 
62  lAC  1800.50(c)(3)-(5)— Bonding 
62  lAC  1816.117(d)(6)— Performance 
Standards 

62  lAC  1817.117(d)(6)— Performance 
Standards 

62  lAC  1843.1 3(f)-(k.) — State  Enforcement 
62  lAC  1843.16 — State  Enforcement 
62  lAC  1843.17 — State  Enforcement 
62  lAC  1843.20 — State  Enforcement 
62  lAC  1843.21 — State  Enforcement 
62  lAC  1845.18(c) — Civil  Penalties 
62  lAC  1845.19— Civil  Penalties 

4.  Deferral  of  the  following 
regulations  of  Chapter  1  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1816.116(a)(2)(C)— Performance 
Standards 

62  lAC  1817.116(a)(2)(C)— Performance 
Standards 

3.  In  §913.16,  paragraphs  (1),  (m).  (n), 
(p).  (q).  and  (r)  are  removed  and 
reserved  and  new  paragraphs  (s),  (t),  and 
(u)  are  added  to  read  as  follows: 

§913.16  Required  program  amendments. 
***** 

(s)  By  November  2,  1993,  Illinois  shall 
submit  a  revision  to  62  lAC 
1816.116(a)(3)(E)  and  1817.116(a)(3)(E) 
to  include  ground  cover  success 
standards  for  pasture  and  grazing  lands. 

(t)  By  November  2,  1993,  Illinois  shall 
submit  a  revision  to  62  lAC  1845.12(d) 
to  require  consideration  of  all  civil 
penalty  criteria  in  determining  whether 
to  require  payment  of  a  penalty  of  less 
than  $1,100. 

(u)  By  November  2,  1993,  Illinois  shall 
submit  a  revision  to  62  lAC  1847.3(1)  (1) 
and  (2)  to  grant  judicial  review  if  the 
regulatory  authority  fails  to  act  within 
applicable  time  limits. 

[FR  Doc.  93-21542  Filed  9-2-93;  8:45  am) 
BILUNQ  CODE  4310-0S-M 


30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Authority 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  the 
approval,  with  an  exception,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  92—4)  consists  of  changes 
to  the  Indiana  Surface  Mining  Rules 
concerning  coal  extraction  incidental  to 
extraction  of  other  minerals.  The 
amendment  is  intended  to  establish 
criteria  and  procedures  for  use  in 
determining  whether  an  operation 
qualifies  initially,  and  on  a  continuing 
basis,  for  an  exemption  from  permitting. 
EFFECTIVE  DATE:  September  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 
II  Submission  of  the  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32071).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  February  7, 1990 
(Administrative  Record  No.  IND-0756), 
OSM  informed  Indiana  of  changes  to  the 
Federal  regulations  concerning  coal 
extraction  incidental  to  extraction  of 
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other  minerals  which  may  necessitate 
changes  in  the  Indiana  program. 

By  letter  dated  July  24. 1992 
(Administrative  Record  No.  IND-1116). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
310  Indiana  Administrative  Code  (lAC) 
12-0.5  and  12-1.  By  a  second  letter 
dated  August  8, 1992  (Administrative 
Record  No.  lND-1126),  the  IDNR 
submitted  a  replacement  proposed 
amendment  addressing  the  same  topics. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  28, 
1992,  Federal  Register  (57  FR  48759), 
and  in  the  same  notice,  opened  the 


public  comment  period  on  the  adequacy 
of  the  proposed  amendment.  The  public 
comment  period  ended  on  November 
27, 1992.  The  scheduled  public  hearing 
was  not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

By  letter  dated  November  10, 1992 
(Administrative  Record  No.  lND-1165), 
OSM  responded  to  Indiana's  proposed 
rules  by  requesting  clarification  of 
specific  concerns.  Indiana  responded  by 
letter  dated  February  23, 1993 
(Administrative  Record  Number  IND- 
1242). 

OSM  addressed  a  second  set  of 
comments  to  Indiana  by  letter  dated 
June  4, 1993.  Indiana  responded  by 


letter  dated  July  16, 1993 
(Administrative  Record  Number  IND- 
1283).  OSM  reopened  the  public 
comment  period  on  July  19, 1993.  The 
comment  period  ended  on  August  3, 
1993.  No  additional  comments  were 
received. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

A.  Revisions  to  Indiana’s  Regulations 
that  are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


State  regulation 


Subject 

Cumulative  measurement  period 

Cumulative  production . 

Cumulative  revenue . 

Mining  area . 

Other  minerals . 

Application  requirement . 

Requirements  for  exemption  . 

Stoc^ling  of  minerals  . 

Reporting  requirements . 


Federal  counterpart 


310  lAC  12-0.5-32.6  . 

310  lAC  12-0.5-32.7  . 

310  lAC  12-0.5-32.8  . 

310  lAC  12-0.5-72.5 . 

310  lAC  12-0.5-78.5 . 

310  lAC  12-1-6(b)  through  (d) 

310  lAC  12-1-8  . 

310  lAC  12-1-10  . 

310  lAC  12-1-12  . .' . 


30  CFR  702.5(a). 

30  CFR  702.5(b). 

30  CFR  702.5(c). 

30  CFR  702.5(d). 

30  CFR  702.5(e). 

30  CFR  702.1 1  (b)  through  (d). 
30  CFR  702.14. 

30  CFR  702.16. 

30  CFR  702.18. 


B.  Revisions  to  Indiana's  Regulations 
that  are  not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  310  lAC  12-0.5-5.5  Definition:  * 
Administratively  Complete  Application 

This  definition  is  added  to  clarify  a 
term  used  in  the  proposed  rules  which 
was  not  previously  defined  in  the 
Indiana  program.  The  proposed 
language  is  substantively  identical  to 
the  counterpart  Federal  definition  of 
this  term  at  30  CFR  701.5  with  one 
exception.  In  the  proposed  definition, 
the  term  also  applies  to  applications  for 
approval  of  exemptions  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals.  While  there  is  no  direct 
Federal  counterpart  to  this  language,  the 
Director  finds  that  it  is  not  inconsistent 
with  SMCRA,  and  the  proposed 
definition  is  no  less  effective  thari  the 
Federal  regulations. 

2.  310  lAC  12-1-5  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals 

This  new  provision  provides  that 
sections  310  lAC  12-1-2  through  12-1- 
12  implement  the  exemption  contained 
in  IC  13-4.1-1-4(2)  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16%  percent  of  the  total 
tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale.  The  Director  finds  the  proposed 


language  to  be  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  702.1  with  one  exception.  The 
proposed  language  cites  IC  13-4.1-1- 
4(2)  as  the  statutory  authority  for  the 
implementation  of  the  16%  percent 
exemption.  The  citation  is  incorrect  and 
should  be  IC  13-4.1-1-3(12).  In  its  letter 
to  OSM  dated  July  16, 1993 
(Administrative  Record  Number  IND- 
1283),  Indiana  stated  that  the  citation 
will  be  corrected  at  its  next  nilemaking 
opportunity.  The  Director  is  approving 
the  proposed  language  except  the 
citation  of  1C  13-4.1-1—4(2)  which  is 
incorrect  and  should  be  IC  13-4.1-1- 
3(12).  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend 
310  lAC  12-1-5  to  change  the  citation 
”IC  12-4.1-1-4(2)  to  read  "IC  13-4.1-1- 
3(12).’’ 

3.  310  lAC  12-1-6  Application 
Requirements 

a.  Subsection  6(a)  is  substantively 
identical  to  the  counterpart  Federal 
regulation  at  30  CFR  702.11(a)(1)  except 
that  the  Federal  regulation  makes  it 
clear  that  a  complete  application  must 
be  submitted  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed.  That  is,  the  proposed 
provision  cannot  be  interpreted  so  as  to 
allow  an  individual  to  m^e  application 
for  an  incidental  mining  exemption  on 
a  company-wide  rather  than  a  site- 
specific  basis.  In  its  letter  dated  July  16, 


1993,  Indiana  confirmed  that  310  lAC 
12-l-6(a)  may  only  be  interpreted  as  is 
the  Federal  counterpart  at  30  CFR 
702.11(a)(1).  That  is,  310  LAC  12-l-6(a) 
can  only  be  interpreted  to  provide  that 
a  complete  application  must  be  filed  for 
each  mining  area  for  which  an 
exemption  is  sought.  Therefore,  the 
Director  is  approving  the  proposed 
language  with  the  understanding  that 
Indiana  interprets  the  provision  to 
require  a  complete  application  for  each 
mining  area  for  which  an  incidental 
mining  exemption  is  claimed. 

b.  Subsection  6(e)  is  substantively 
identical  to  the  counterpart  Federal 
regulation  af  30  CFR  702.11(e).  In  the 
original  submittal,  subsection  6(e) 
lacked  a  counterpart  to  30  CFR 
702.11(e)(3)  which  provides  that  if  the 
regulatory  authority  fails  to  make  a 
determination,  then  the  applicant  may 
mine  coal  pending  a  determination. 
Indiana  subsequently  amended 
subsection  6(e)  to  add  new  subsection 
6(e)(3)  as  a  counterpart  to  30  CFR 
702.11(e)(3).  The  Director  finds 
subsection  6(e)  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
702.11(e). 

c.  Subsection  6(0  is  substantively 
identical  to  the  counterpart  Federal 
regulation  at  30  CFR  702.11(0-  In  the 
original  submittal,  subsection  6(0 
lacked  a  counterpart  to  30  CFR 
702.11(0(2)  whi<±  provides  that  a 
petition  for  review  does  not  suspend  the 
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permit  decision.  Indiana  subsequently 
amended  subsection  6(0  to  add  new 
subsection  6(0(2)  as  a  counterpart  to^O 
CFR  702.11(0(2).  In  addition,  Indiana 
corrected  an  erroneous  citation  in 
subsection  6(0(1):  “310  lAC  0.5-l-3(a)” 
was  changed  to  read  “310  lAC  0.6-1-4.” 
The  Director  finds  subsection  6(0  to  be 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  702.11(0. 

4.  310  lAC  12-1-7  Contents  of 
Application  for  Exemption 

Section  7  is  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  702.12.  Subsequent  to  the  original 
submittal,  Indiana  amended  section  7  in 
two  ways.  In  the  introductory  sentence 
the  words  “but  is  not  limited  to”  have 
been  added  to  clarify  that  the  list  of 
items  presented  in  section  7  represents 
the  minimum  information  needed  in  the 
application  and  more  information  may 
be  required.  In  addition,  Indiana  added 
a  new  subsection  7(17)  to  emphasize  the 
public  nature  of  the  application. 
Specifically,  the  new  language  at  310 
lAC  12-1-7(17)  provides  that  the  public 
availability  of  information  requirements 
in  310  lAC  12-3-17  shall  apply  to  310 
I  AC  12-1-7. 

This  new  language  is  consistent  with 
the  Federal  requirements  at  30  CFR 
772.15  concerning  public  availability  of 
information  with  the  following 
exception.  The  Federal  regulation  at  30 
CFR  702.13(a)  provides  that  information 
submitted  shall  be  immediately 
available  for  public  inspection  and 
copying  at  the  regulatory  authority 
offices  having  jurisdiction  over  the 
mining  operations  claiming  exemption 
until  at  least  3  years  after  expiration  of 
the  period  during  which  the  subject 
mining  area  is  active.  The  public 
availability  provisions  of  310  lAC  12-3- 
17  do  not  clearly  provide  that  the 
required  information  be  available  until 
at  least  3  years  after  expiration  of  the 
period  during  which  the  subject  mining 
area  is  active  as  does  30  CFR  702.13(a). 

In  its  letter  dated  July  16, 1993,  Indiana 
stated  that  its  Division  of  Reclamation 
maintains  the  records  for  three  years  at 
the  Jasonville  Field  Office,  which  is  the 
local  office  having  jurisdiction  over  all 
mining  areas.  The  Field  Office  then 
transfers  them  to  the  State  Records 
Center  for  retention  an  additional  12 
years.  Therefore,  the  Director  is 
approving  310  lAC  12-1-7  with  the 
understanding  that  the  information 
submitted  under  310  lAC  12-1-7  will  be 
held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  LAC  12-1-7 
to  make  it  clear  that  information 


submitted  under  310  lAC  12-1-7  must 
be  held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active. 

5.  310  lAC  12-1-9  Conditions  of 
Exemption  and  Right  of  Inspection  and 
Entry 

Section  9  is  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  702.15.  Subsequent  to  the  original 
submittal,  Indiana  amended  section  9  in 
two  ways.  At  subsection  9(a),  Indiana 
added  the  words  “but  not  limited  to”  to 
clarify  that  the  information  the  director 
IDNR  can  require  is  not  restricted.  At 
subsection  9(c),  Indiana  added  “or 
6(e)(3)”  as  a  counterpart  to  the  Federal 
citation  of  30  CFR  702.11(e)(3)  as  cited 
at  30  CFR  702.15(c).  The  Director  finds 
310  lAC  12-1-9  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
702.15. 

6.  310  lAC  12-1-11  Revocation  and 
Enforcement 

Section  11  is  substantively  identical 
to  the  counterpart  Federal  regulations  at 
30  CFR  702.17  with  one  exception. 
Subsection  11  lacks  a  counterpart  to  30 
CFR  702.17(c)(3).  30  CFR  702.17(c)(3) 
provides  that  a  petition  for 
administrative  review  filed  under  43 
CFR  4.1280  or  under  corresponding 
State  procedures  shall  not  suspend  the 
effect  of  a  decision  whether  to  revoke  an 
exemption.  In  response  to  OSM’s 
comment,  Indiana  stated  that  the 
counterpart  to  30  CFR  702.17(c)(3)  is 
located  at  310  lAC  12-1-6(0(2).  310  lAC 
12-1-6(0(2),  however,  pertains 
specifically  to  310  lAC  12-l-6(e) 
concerning  application  requirements 
and  procedures.  Therefore,  310  lAC  12- 
1-il  continues  to  lack  a  counterpart  to 
30  CFR  702.17(c)(3).  Subsequent  to  the 
original  submittal,  Indiana  amended 
section  11  at  subsection  11(d)  by 
changing  the  citation  of  “310  lAC  0.6- 
l-3(a)”  to  read  “310  lAC  0.6-1-3.”  The 
Director  finds  the  proposed  language  at 
310  lAC  12-1-11  to  be  substantively 
identical  to  and  no  less  effective  than 
the  Federal  counterpart  regulations  at  30 
CFR  702.17  (a)  through  (c)(2)  and  (d). 
The  Director  also  finds  that  310  lAC  12- 
1-11  lacks  a  counterpart  to  30  CFR 
702.17(c)(3)  and  is  requiring  that 
Indiana  amend  310  lAC  12-1-11  to  add 
a  counterpart  to  30  CFR  702.17(c)(3). 

IV.  Summary  and  Disposition  of 
Conunents 

Public  Comments 

The  public  comment  period 
announced  in  the  October  28, 1992, 
Federal  Register  (57  FR  48759)  ended 
on  November  27, 1992.  No  public 


comments  were  received  and  a  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony.  The  public  comment  period 
announced  in  the  July  19, 1993,  Federal 
Register  (58  FR  38545)  ended  on  August 
4, 1993.  No  public  comments  were 
received. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  program.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  stated  that 
SMCRA  “stipulates  that  certain  other 
laws,  including  the  Endangered  Species 
Act  and  the  Fish  and  Wildlife 
Coordination  Act  be  addressed  by  coal 
mining  regulations.”  The  FWS 
recommended  that  exemptions  for 
incidental  extraction  not  be  granted 
unless  it  can  be  demonstrated  that  the 
project  will  not  adversely  affect  a 
federally-endangered  or  threatenecC. 
species  or  critical  habitat,  pursuant  to 
section  7  of  the  Endangered  Species  Act, 
as  amended.  The  Director  acknowledges 
that  its  regulations  protect  fish,  wildlife 
and  related  environmental  values.  See 
816/817.97.  However,  SMCRA  at  section 
701(28)  in  its  definition  of  “surface  coal 
mining  operations,”  specifically 
excludes  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16%  per  centum  of  the 
tonnage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale,  or 
coal  explorations  subject  to  section  512 
of  SMCRA.  That  is,  operations  which 
qualify  for  the  exemption  are  not  surface 
coal  mining  operations  and  as  such  are 
not  subject  to  the  standards  of  SMCRA 
nor  are  they  subject  to  the  performance 
standards  in  the  implementing 
regulations.  The  FWS  also 
recommended  that,  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act, 
incidental  extraction  projects  which 
will  affect  wetlands  or  other  water 
resources  be  reviewed  by  FWS  and  by 
the  Indiana  Division  of  Fish  and 
Wildlife.  As  stated  above,  incidental 
coal  extraction  operations  are  exempt 
from  SMCRA.  Even  if  SMCRA  would 
apply,  SMCRA  at  section  702(a)(7) 
prohibits  SMCRA  from  being  construed 
as  superseding  or  modifying  the  Fish 
and  Wildlife  Coordination  Act.  Thus,  if 
any  law  or  regulation  under  the  Fish 
and  Wildlife  Coordination  Act  w'ould 
apply  to  operations  under  the  16% 
exemption,  SMCRA  would  not  prohibit 
those  agencies  with  jurisdiction  under 
the  Fish  and  Wildlife  Coordination  Act 
from  implementing  those  applicable 
laws  or  regulations. 
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The  U.S.  Bureau  of  Mines  commented 
that  in  the  definition  of  “Other 
minerals”  at  310  lAC  12-0.5-78.5,  the 
term  “waste”  is  used,  but  the  term 
“waste”  is  not  defined  in  the  Indiana 
program.  The  commenter  stated  that  this 
raises  a  question  as  to  how  this 
regulation  will  be  enforced.  In  response, 
the  Director  notes  that  the  term  “waste” 
is  also  not  defined  in  the  Federal 
regulations  which  implement  SMCRA. 
Therefore,  as  noted  in  the  Director’s 
Findings,  the  definition  of  “other 
minerals”  is  substantively  identical  and 
no  less  effective  than  its  Federal 
counterpart. 

The  U.S.  Forest  Service  responded 
that  it  had  no  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  submitted  by  Indiana  on 
August  8, 1992,  and  amended  by  letters 
dated  February  23, 1993,  and  July  16, 
1993,  with  the  following  exceptions.  As 
discussed  in  Finding  2,  above,  310  LAC 
12-1^5  is  approved  except  for  the 
citation  to  “IC  13-4.1-1—4(2)”  which  is 
incorrect,  and  should  be  “IC  13—4.1-1- 
3(12).”  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend 
310  lAC  12-1-5  to  change  the  citation 
“IC  13-4.1-1-4(2)”  to  read  “IC  13^.1- 
1-3(12).” 

As  discussed  in  Finding  3  above,  310 
LAC  12-l-€(a)  is  approved  with  the 
understanding  that  Indiana  interprets 
the  provision  to  require  a  complete 
application  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed. 

As  discussed  above  in  Finding  4,  310 
lAC  12-1-7  is  approved  with  the 
understanding  that  the  information 
submitted  under  310  lAC  12-1-7  will  be 
held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  lAC  12-1-7 
to  make  it  clear  that  information 
submitted  under  310  lAC  12-1-7  must 
be  held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active. 

As  discussed  in  Finding  6  above,  the 
Director  is  requiring  that  Indiana  amend 
310  lAC  12-1-11  to  add  a  counterpart 
to  30  CFR  702.17(c)(3). 

The  Federal  regulations  at  30  CFR 
part  914  codifying  decisions  concerning 
the  Indiana  program  are  beiqg  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
states  to  conform  their  programs  with 
the  Federal  standards  without  delay. 


Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required.  However, 
by  letter  dated  September  22, 1992 
(Administrative  Record  Number  IND- 
1152),  the  EPA  concurred  without 
comment. 

VI.  Procedural  Determinations 
Executive  Order  12291 
On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 
The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 
Intergovernmental  ^relations.  Surface 
mining.  Underground  mining. 

Dated;  August  23. 1993. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (ww)  to  read  as 
follows: 

§  914.15  Approval  of  regulatory  program 
amendments. 

***** 

(ww)  The  following  amendment 
(Program  Amendment  Number  92—4)  to 
the  Indiana  program  as  submitted  to 
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OSM  on  August  8. 1992,  and  amended 
on  February  23. 1993,  and  July  16, 1993, 
is  approved  effective  September  3. 1993, 
310  lAC  12-0.5-5.5,  definition  of 
“administratively  complete 
application;"  310  lAC  12-0.5-32.6, 
definition  of  “cumulative  measurement 
period;”  310  lAC  12-0.5-32.7, 
definition  of  “cumulative  production;" 
310  lAC  12-0.5-32.8,  deHnition  of 
“cumulative  revenue;”  310  LAC  12-0.5- 
72.5,  definition  of  “mining  area;"  310 
lAC  12-0.5-78.5,  definition  of  “other 
minerals;"  310  lAC  12-1-5  except  for 
the  citation  to  “IC  13-4.1-1-4(2),” 
which  is  incorrect  and  should  be  IC  13- 
1,4-1-3(12);”  310  LAC  12-1-6 
concerning  application  requirements 
and  procedures  with  the  understanding 
that  310  lAC  12-l-6(a)  will  be 
interpreted  to  require  a  complete 
application  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed;  310  LAC  12-1-7  concerning 
contents  of  application  for  exemption 
with  the  understanding  that  the 
information  submitted  under  310  lAC 
12-1-7  will  be  held  until  at  least  3  years 
after  expiration  of  the  period  during 
which  the  subject  mining  area  is  active; 
310  LAC  12-1-8  concerning 
requirements  for  exemption;  310  LAC 

12- 1-9  concerning  conditions  of 
exemption  and  right  of  inspection  and 
entry;  310  LAC  12-1-10  concerning 
stodcpiling  of  minerals;  310  LAC  12-1- 
11  concerning  revocation  and 
enforcement;  and  310  LAC  12-1-12 
concerning  reporting  requirements. 

3.  In  §  914.16  paragraphs  (bb)  through 
(dd)  are  added  to  read  as  follows: 

§914.16  Required  program  amendments. 
***** 

(bb)  By  March  1. 1994,  Indiana  shall 
amend  310  LAC  12-1-5  to  change  the 
citation  “IC  13-4.1-1—4(2)”  to  read  “IC 

13- 4.1-1-3(12).” 

(cc)  By  March  1, 1994,  Indiana  shall 
amend  310  lAC  12-1-7  to  make  it  clear 
that  information  submitted  under  310 
LAC  12-1-7  must  be  held  until  at  least 
3  years  after  expiration  of  the  period 
during  which  the  subject  mining  area  is 
active. 

(dd)  By  March  1. 1994,  Indiana  shall 
amend  310  LAC  12-1-11  to  add  a 
counterpart  to  30  CFR  702.17(c)(3). 

(FR  Doc.  93-21214  Filed  9-2-93;  8:45  am) 
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30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  Revised  Program 
Amendment  Number  60  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  no  less  effective  than  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  extraction  of 
more  than  250  tons  of  coal  under  an 
exploration  permit  and  thp  commercial 
use  or  sale  of  coal  extracted  during 
exploration. 

EFFECTIVE  DATE:  September  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  OfHce,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2242 
South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-9578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 
On  August  16, 1982,  the  Secretary  of 

the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Submission  of  Amendment 
By  letter  dated  January  15. 1993 

(Administrative  Record  No.  OH-1826), 
the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  60.  In  this 
amendment.  Ohio  proposed  to  revise 
Ohio  Administrative  Code  (OAC)  rule 
1501:13-4-02  to  make  the  rule  no  less 
effective  than  the  corresponding  Federal 


rules  in  30  CFR  772  concerning  coal 
exploration.  Ohio  is  making  numerous 
minor  revisions  to  clarify  and  reorganize 
the  rule  and  to  renumber  and  reletter 
rule  paragraphs. 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  60  in  the 
March  26. 1993,  Federal  Register  (58  FR 
16388),  and,  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  April  26, 1993.  The 
public  hearing  scheduled  for  April  20, 
1993,  was  not  held  as  no  one  requested 
an  opportunity  to  testify. 

On  April  30, 1993,  representatives  of 
OSM  and  Ohio  met  informally  to 
discuss  OSM’s  initial  questions  and 
comments  about  the  proposed 
amendment.  In  response  to  that 
meeting,  Ohio  submitted  Revised 
Program  Amendment  Number  60  by 
letter  dated  May  27, 1993 
(Administrative  Record  No.  OH-1887). 

In  this  revised  amendment.  Ohio  is 
proposing  further  revisions  to  OAC 
1501:13-4-02. 

OSM  announced  receipt  of  proposed 
Revised  Program  Amendment  Number 
60  in  the  June  17, 1993,  Federal 
Register  (58  FR  33416),  and,  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy,  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  July  2, 1993. 
The  public  hearing  scheduled  for  June 
28, 1993,  was  not  held  as  no  one 
requested  an  opportunity  to  testify. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment.  Revisions  which  are  not 
discussed  below  concern  minor 
nonsubstantive  language  changes  to 
improve  clarity  of  the  rule  or  revise 
cross-references  and  paragraph  letter 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

1.  OAC  1501:13-4-02(0(2) 

Ohio  is  revising  this  paragraph  to 
clarify  that,  if  the  Chief  of  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (the  Chiefr. 
Rnds  that  the  proposed  exploration 
operation  will  substantially  disturb  the 
natural  land  surface,  the  person  seeking 
to  explore  must  submit  an  application 
for  and  be  issued  an  exploration  permit 
before  beginning  exploration.  The  Chief 
shall  issue  or  deny  the  exploration 
permit  within  a  reasonable  period  of 
time.  Ohio  is  adding  the  phrase  “a 
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reasonable  period  of  time”  to  replace 
existing  language  that  would  have 
required  the  issuance  or  denial  of  a  coal 
exploration  permit  within  sixty  days 
after  the  Chiefs  receipt  of  a  notice  of 
intent  to  explore.  Although  there  is  no 
direct  Federal  counterpart  to  the 
proposed  rule,  the  Director  finds  that  it 
is  not  inconsistent  with  the  Federal 
regulations  at  30  CFR  772.12(d)(1) 
concerning  review  and  approval  by  the 
regulatory  authority  of  an 
administratively  complete  exploration 
permit  application  within  a  reasonable 
period  of  time.  Therefore,  the  Director 
finds  that  the  revision  does  not  render 
the  proposed  rule  less  effective  than  or 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

2.  OAC  1501:13-4-02(0)  and  (D)(1) 
Through  (D)(13) 

Ohio  is  deleting  the  existing  provision 
that  persons  who  intend  to  extract  more 
than  250  tons  of  coal  during  an 
exploration  operation  must  obtain  a  coal 
mining  and  reclamation  permit  as 
required  under  Ohio  Revised  Code 
§  1513.07.  Ohio  is  adding  a  new 
requirement  at  paragraph  (D)  that  any 
person  who  intends  to  remove  more 
than  250  tons  of  coal  during  exploration 
operations  or  whose  exploration 
operation  will  substantially  disturb  the 
land  surface,  including  lands  designated 
as  unsuitable  for  mining,  must  first 
submit  an  application  for  and  obtain  an 
exploration  permit.  Ohio  is  al.so  revising 
the  paragraph  to  provide  that  any 
exploration  under  an  exploration  permit 
shall  be  subject  to  the  requirements  of 
paragraphs  (E)  to  (L)  of  this  rule.  New 
paragraphs  (D)(1)  through  (D)(13) 
specify  the  minimum  required 
information  which  those  persons  must 
include  in  applications  for  exploration 
permits.  The  proposed  provisions  are 
substantively  identical  to  and  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  772.12  (b),  (b)(1), 
and  (b)(3)  through  (b)(13)  except  for  the 
proposed  language  at  paragraphs  (D) 
and  (D)(2). 

Both  the  proposed  new  requirement  at 
paragraph  (D)  and  the  counterpart 
Federal  rule  at  30  CFR  772.12(a)  require 
that  any  person  who  intends  to  conduct 
coal  exploration  outside  a  permit  area 
during  which  more  than  250  tons  of  coal 
will  be  removed  or  which  will  take 
place  on  lands  designated  as  unsuitable 
for  surface  mining  shall  submit  an 
application  for  and  receive  an 
exploration  permit.  The  State  rule  also 
includes  exploration  operations  that 
will  substantially  disturb  the  land 
surface.  The  Director  finds  that  the 
proposed  State  rule  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 


772.12(a)  and  that  the  added  language 
will  not  render  the  Ohio  program  less 
effective  than  the  Federal  regulations. 

Proposed  paragraph  (D)(2)  requires 
that  each  exploration  notice  include  the 
name,  address,  and  telephone  number  of 
the  individual  who  will  be  present  at 
“or”  (rather  than  "and”  as  in  the 
language  of  the  Federal  regulation) 
responsible  for  the  exploration 
activities.  A  requirement  at  paragraph 
(B)(2)  (formerly  (B)(1)(b))  which 
contains  similar  wording  was  approved 
by  OSM  on  January  30, 1989  (54  FR 
4276,  4277)  as  part  of  Program 
Amendment  Number  33.  The  preamble 
to  the  Federal  rule,  originally 
promulgated  as  30  CFR  776.11(b), 
indicates  that  its  intent  was  to  require 
information  identifying  the  specific 
individual,  e.g.,  foreman,  corporate 
agent,  or  other  representative  of  the 
applicant,  whom  the  inspector  or  other 
representative  of  the  regulatory 
authority  could  contact  directly  for 
inspection,  enforcement  and  other 
purposes  (See  44  FR  14902, 15018, 
March  13, 1979).  In  Administrative 
Record  information  submitted  by  Ohio 
with  Program  Amendment  Number  33, 
Ohio  explained  that  this  responsible 
individual  is  often  not  the  same  person 
(usually  the  driller)  who  is  actually 
present  at  the  exploration  site  on  a 
continuous  basis.  There  is  nothing  in 
the  preamble  to  the  Federal  rule  to 
indicate  that  OSM  intended  to  require 
that  the  designated  contact  person 
(responsible  individual)  actually  be 
present  on  site  at  all  times.  In  fact,  given 
the  limited  nature  of  much  exploration 
activity,  good  management  practices 
would  often  dictate  otherwise. 
Furthermore,  like  30  CFR  772.12(b)(1), 
OAC  1501:13— 4-02-(D)(l)  requires  the 
same  identifying  information  of  the 
applicant,  who  is  ultimately  responsible 
for  the  exploration  operation.  It  was, 
therefore,  decided  at  the  April  30, 1993, 
informal  meeting  that  the  same 
interpretation  as  was  used  for  Program 
Amendment  Number  33  would  be 
applied  under  these  circumstances  to 
Revised  Program  Amendment  Number 
60  since  Ohio’s  proposed  language  at 
(D)(2)  mirrors  former  (B)(1)(b). 
Therefore,  the  Director  finds  that, 
provided  the  designated  responsible 
individual  is  readily  accessible  and  can 
be  easily  contacted  by  the  person  who 
is  actually  present  on  site,  the  proposed 
provision  at  paragraph  (D)(2)  is  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  772.12(b)(2). 

New  paragraphs  (D)  and  (D)(1) 
through  (D)(13)  also  replace  the 
provisions  in  paragraphs  (B)(2), 
(B)(2)(a),  and  (B)(2)(b)  concerning  the 
written  notice  required  for  coal 


exploration  operations  that  substantially 
disturb  the  natural  land  surface, 
including  exploration  on  lands 
designated  as  unsuitable  for  coal  mining 
operations.  Ohio  is  deleting  existing 
paragraphs  (B)(2)  through  (B)(2)(b) 
because  they  are  being  replaced  by  the 
provisions  in  new  paragraphs  (D)  and 
(D)(1)  through  (D)(13).  Therefore,  the 
Director  finds  that  the  deletion  of  former 
paragraphs  (B)(2)  through  (B)(2)(b)  will 
not  render  the  Ohio  rule  less  effective 
than  the  Federal  regulations. 

3.  OAC  1501:13-4-02(E),  (E)(1),  (E)(2) 
and  (E)(3) 

Ohio  is  adding  a  new  paragraph  (E) 
which  provides  that  applicants  for 
exploration  permits  shall  place  an 
advertisement  providing  public  notice 
of  the  filing  of  the  application  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  exploration  area. 
The  applicant  shall  place  the 
advertisement  upon  submittal  to  the 
Chief  of  an  administratively  complete 
applicant.  The  proposed  State  rule  is 
substantively  identical  to  the  Federal 
rule  at  30  CFR  772.12(c)(1).  Therefore, 
the  Director  finds  the  proposed  State 
Aile  to  be  no  less  than  effective  than  its 
Federal  counterpart. 

Ohio  is  adding  a  new  paragraph  (E)(1) 
which  requires  the  public  notice  to 
include  the  name  and  address  of  the 
applicant,  filing  date  of  the  application, 
address  of  the  Ohio  Division  of 
Reclamation,  closing  date  of  the 
comment  period,  and  a  description  of 
the  proposed  exploration  area.  The 
proposed  State  rule  is  substantively 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  772.12(c)(2).  Therefore, 
the  Director  finds  it  to  be  no  less 
effective  than  its  Federal  counterpart. 

Ohio  is  proposing  a  new  paragraph 
(E)(2)  to  provide  that  any  person  having 
an  interest  which  is  or  may  be  adversely 
affected  shall  have  the  right  to  file 
written  comment  on  the  application 
with  Ohio  within  ten  day  after  the  date 
the  notice  is  published.  The  Federal  rule 
at  30  CFR  772.12(c)(3)  states  that  written 
comments  may  be  filed  “within 
reasonable  time  limits.”  The  Director 
finds  that  the  proposed  filing  period  of 
ten  days  at  proposed  (E)(2)  will  not 
adversely  affect  the  public  notice  and 
comment  process  nor  discourage  or 
inhibit  public  participation  in  that 
process.  Therefore,  the  Director  finds 
the  ten-day  limit  is  reasonable  and  that 
the  proposed  State  rule  is  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  772.12(c)(3). 

Ohio  is  adding  a  new  paragraph  (E)(3) 
which  requires  that  a  copy  of  the 
newspaper  advertisement  shall  be  filed 
with  the  Chief  and  shall  be  made  a  part 
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of  the  complete  application.  Proof  of 
publication  of  the  advertisement  shall 
be  filed  with  the  Chief  before  the  Chief 
can  approve  the  application.  Neither 
SMCRA  nor  the  Federal  regulations  at 
30  CFR  772.12(c)  require  proof  of 
publication  to  be  filed  with  the 
regulatory  authority.  The  Director  finds 
the  revised  State  rule  is  not  inconsistent 
with  any  Federal  requirements  nor  less 
effective  than  the  corresponding  Federal 
rules  pertaining  to  public  notice. 

4.  OAC  1501:13-4-02(F)(l).  (F)(2).  (F)(3) 

Ohio  is  adding  new  paragraphs  (F)(1), 
(F)(2),  and  (F)(3)  which  establish  the 
review  procedures  and  approval  criteria 
which  Ohio  will  use  in  processing 
exploration  applications.  Because  the 
proposed  State  rules  are  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  772.12(d)  (1),  (2)  and  (3), 
the  Director  finds  the  revised  State  rules 
no  less  effective  than  their  Federal 
counterparts. 

5.  OAC  1501:13-4-02(0 

Ohio  is  adding  a  new  paragraph  (G) 
which  establishes  the  procedures  by 
which  Ohio  will  notify  applicants  and 
publicly  display  its  decisions  on 
exploration  applications.  Ohio  is 
proposing  that  the  Chief  notify  the 
applicant,  the  appropriate  local 
government  officials,  and  other 
commenters  on  the  application,  in 
writing,  of  his  decision  on  the 
application.  If  the  application  is 
disapproved,  the  notice  to  the  applicant 
shall  include  a  statement  of  the  reason 
for  disapproval.  The  Chief  shall  post  his 
decision  of  each  application  at  the 
Division  of  Reclamation  District  office 
responsible  for  inspection  of  the 
proposed  exploration  operations. 
Proposed  paragraph  (G)  is  substantively 
identical  to  the  counterpart  Federal  rule 
at  30  CFR  772.12(e)(1).  Therefore,  the 
proposed  rule  is  no  less  effective  than 
the  corresponding  Federal  rule  at  30 
CFR  772.12(e)(1). 

6.  OAC  1501:13-4-02(H)(l) 

Ohio  is  revising  this  paragraph  to 
provide  that  any  person  who  conducts 
coal  exploration  operations  that 
substantially  disturb  the  natural  ground 
surface  shall  comply  with  OAC 
1501:13-4-02,  OAC  1501:13-8-01,  Ohio 
Revised  Code  Chapter  1513,  OAC 
Section  1501,  and  any  exploration 
permit  terms  or  conditions  imposed  by 
the  Chief.  The  proposed  additions  to  the 
State  rule  are  substantively  identical  to 
the  Federal  rule  at  30  CFR  772.13(a). 
Therefore,  the  Director  finds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  counterpart. 


7.  OAC  1501:13-4-02(H)(3) 

Ohio  is  adding  this  new  paragraph  to 
provide  that  any  person  who  conducts 
coal  exploration  operations  in  violation 
of  OAC  1501:13-4-02  or  of  the  other 
laws,  rules,  terms,  or  conditions 
referenced  in  paragraph  (H)(1)  shall  be 
subject  to  the  provisions  of  Ohio 
Revised  Code  Section  1513.99 
(penalties)  and  OAC  1501:13-14-01  to 
13-14-06  (inspections,  enforcement, 
civil  penalties,  formal  review,  and 
informal  conferences).  The  proposed 
State  rule  is  substantively  identical  to 
the  Federal  rule  at  30  CFR  772.13(b). 

The  Director  therefore  finds  the 
proposed  State  rule  to  be  no  less 
effective  than  its  Federal  counterpart. 

8.  OAC  1501:13-4-02  (K)(l)and  (K)(2) 

Ohio  is  deleting  the  existing  provision 
that  persons  who  intend  to  extract  coal 
during  an  exploration  operation  for 
commercial  sale  must  obtain  a  coal 
mining  and  reclamation  permit  as 
required  under  section  1513.07  of  the 
ORC.  Ohio  is  adding  the  provision  in 
new  paragraph  (K)(l)  that,  except  as 
provided  under  paragraph  (K)(2)  of  this 
rule  or  43  CFR  Parts  3480  to  3487,  any 
person  who  intends  to  commercially  use 
or  sell  coal  extracted  during  coal 
exploration  operations  under  an 
exploration  permit,  shall  first  obtain  a 
permit  to  conduct  surface  coal  mining 
operations  for  those  operations  from  the 
Chief  under  OAC  1501:13—4.  Ohio  is 
adding  the  provision  in  new  paragraph 
(K)(2)  that,  if  such  commercial  sale  or 
use  is  for  coal  testing  purposes  only, 
those  persons  need  not  obtain  a  coal 
mining  and  reclamation  permit.  Rather, 
those  persons  must  apply  for  and 
receive  an  exploration  permit.  New 
paragraphs  (K)(2)(a)  through  (K)(2)(d) 
specify  the  required  information  on  the 
coal  testing,  remaining  coal  reserves,* 
and  method  of  exploration  which  those 
persons  must  provide  in  the  exploration 
application  to  justify  the  comimercial 
sale  or  use  of  the  extracted  coal.  Because 
the  revision  makes  the  proposed  State 
rule  substantively  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
772.14(a)  through  (b)(4),  the  Director 
finds  it  no  less  effective  than  the 
counterpart  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 
The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
in  the  March  26, 1993,  Federal  Register 
closed  on  April  26, 1993.  In  the  June  17. 
1993,  Federal  Register  the  public 
comment  period  was  reopened  until 
July  2, 1993.  No  comments  from  the 


public  were  received  and  the  scheduled 
public  hearings  were  not  held  as  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  heatings. 

Agency  Comments 
Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program. 

Comments  were  received  from  the 
Ohio  Historic  Preservation  Office 
(OHPO).  The  OHPO  stated  that  under 
the  provisions  of  the  Ohio  program  the 
Chief  may  require  an  archeological  or 
historical  survey  for  a  coal  mining 
permit  application  prior  to  the  issuance 
of  the  permit.  The  OHPO  further  stated 
that  the  current  interpretation  of  the 
Ohio  program  is  that  this  authority  does 
not  extend  to  coal  exploration  activities, 
even  when  these  activities  have  surface 
effects  which  can  cause  damage  or 
destruction  of  historic  properties.  The 
Director  agrees  that  the  State  rule  does 
not  provide  absolute  protection  for 
historic  properties  that  may  be  affected 
by  coal  exploration  activities:  however, 
this  is  also  true  under  the  Federal 
regulations.  The  Ohio  regulations  will 
provide  the  same  protection  as  the 
Federal  regulations  and  as  such  are  no 
less  effective  than  the  Federal 
regulations.  The  Ohio  regulations  at 
OAC  1501:13-4-02(D)(8),  as  well  as  the 
Federal  regulations  at  30  CFR 
772.12(b)(8),  require  a  coal  exploration 
applicant  to  describe  the  following: 
cultural  or  historical  resources  listed  on 
the  National  Register  of  Historic  Places 
(NRHP),  cultural  or  historical  resources 
eligible  for  listing  on  the  NRHP,  known 
archeological  resources  located  within 
the  proposed  exploration  area  and  any 
other  information  which  the  regulatory 
authority,  the  Chief  in  this  case,  may 
require  regarding  known  or  unknow*n 
historic  or  archeological  resources.  In 
addition,  the  Chief  under  OAC  1501:13- 
4-02(F)(2)(c)  cannot  approve  a  coal 
exploration  permit  if  the  exploration 
will  adversely  affect  any  cultural  or 
historical  resource  listed  on  the  NRHP, 
unless  the  ODNR  and  the  agency  with 
jurisdiction  over  the  matter  (OHPO), 
approves  of  such  activity.  See  also  30 
CFR  772.12(d)(2)(iii). 

Further,  the  OHPO’s  position  is  that 
surface  effectments  from  coal 
exploration  should  be  included  under 
the  Section  106  review  process  (36  CFR 
part  800)  since  coal  exploration 
activities  are  a  Federal  undertaking:  The 
Director  agrees  that  State  program 
amendment  projects  and  activities, 
including  coal  exploration  activities,  are 
consider^  a  Federal  undertaking 
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because  of  the  October  30, 1992. 
legislation  which  amended  the 
definition  of  “undertakings”  which  is 
found  in  the  National  Historic 
Preservation  Act  (NHPA).  OSM  is 
currently  working  with  the  Advisory 
Council  on  Historic  Preservation  on 
OSM’s  compliance  with  the  NHPA.  It  is 
expected  that  in  the  future  such 
cooperative  effort  will  be  extended  to  a 
State  level. 

The  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service,  and  the  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  had  no 
comments.  The  comments  submitted  by 
the  Environmental  Protection  Agency 
(EPA)  are  discussed  below  under  “EPA 
Concurrence.” 

V.  Director’s  Decision 
Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Revised 
Program  Amendment  Number  60,  as 
submitted  by  Ohio  on  January  15, 1993, 
and  revised  and  resubmitted  by  letter 
dated  May  27, 1993,  The  Federal 
regulations  at  30  CFR  part  935  codifying 
decisions  concerning  the  Ohio  program 
are  being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore, 
unnecessary.  However,  by  letter  dated 
April  20, 1993,  (Administrative  Record 
No.  OH-1867),  the  EPA  submitted  its 
concurrence  with  the  following 
comment.  The  EPA  noted  that  a  variety 
of  activities  associated  with  the 
extraction  of  coal  conducted  pursuant  to 
an  exploration  permit  (i.e.  waste 
disposal,  wastewater  discharges,  or 
locating  a  mining  activity  in  or  near 
waters  of  the  United  States)  may  require 
a  National  Pollutant  Discharge 
Elimination  System  permit  and  may 
have  to  conform  to  other  Clean  Water 
Act  (CWA)  requirements.  The  Director 
acknowledges  the  EPA’s  comments  but 


notes  that  neither  the  cited  Ohio 
regulation  nor  the  Federal  counterpart 
can  be  construed  as  superseding, 
amending  or  repealing  the  CWA  because 
such  activities  are  prohibited  by  section 
702  of  SMCRA.  Furthermore,  the 
Director  is  approving  Ohio’s  proposed 
amendment  to  the  extent  that  it  does  not 
supersede  applicable  CWA 
requirements. 

VI.  Profredural  Determinations 
Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4, 

7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing  , 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  830,  731 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  et  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  27, 1993. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  935.15,  a  new  paragraph  (ppp) 
is  added  to  read  as  follows: 

§  935.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(ppp)  The  following  amendment  to 
the  Ohio  regulatory  program,  as 
submitted  to  OSM  on  January  15, 1993, 
and  revised  and  submitted  on  May  27, 
1993,  is  approved,  effective  September 
3, 1993,  Rqyised  Amendment  Number 
60  which  consists  of  revisions  to  the 
Ohio  Administrative  Code  (OAC)  at 
1501:13-4-02(0(2)  through  (K) 
concerning  the  extraction  of  more  than 
250  tons  of  coal  under  an  exploration 
permit  and  the  commercial  use  or  sale 
of  coal  extracted  during  exploration. 

IFR  Doc.  93-21541  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

Adjudication;  Correction 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  regulations  of  the 
Department  of  Veterans  Affairs  (VA) 
that  govern  the  continuance  of  total 
disability  ratings  and  the  failure  to 
report  for  VA  examination.  This 
correction  is  required  in  order  to  amend 
cross-references  in  the  regulations.  No 
substantive  change  to  the  content  of  38 
CFR  part  3  is  being  made  by  this 
correcting  amendment. 

EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  August  14, 1991, 
the  date  provided  by  Public  Law  102- 
86. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Bisset,  Jr.,  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 
published  a  final  rule  in  the  Federal 
Register  on  March  26, 1992  (See  57  FR 
10424-26)  to  implement  section  103  of 
the  Veterans’  Benefits  Programs 
Improvement  Act  of  1991,  Public  Law 
102-86,  which  amended  38  U.S.C.  1155 
to  provide  that  a  modification  to  the 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4)  occurring  after  August  14, 1991, 
will  not  result  in  a  reduction  of  any 
disability  evaluation  unless  that 
disability  has  actually  improved. 
Accordingly,  VA  amended  38  CFR 
3.951.  However,  VA  neglected  to  amend 
the  references  to  the  amended  §  3.951 
that  appear  at  §§  3.343  and  3.655(c)(1). 
This  document  corrects  that  omission. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  Care,  Pensions,  Veterans. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — ^Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 


§3.343  [Corrected] 

2.  In  the  cross  reference  following 
§  3.343,  remove  the  words  “See 

§  3.951.”  and  insert,  in  their  place,  the 
words  “See  §  3.95lCb).” 

§  3.655  [Corrected] 

3.  In  §  3.655(c)(1),  the  first  sentence, 
remove  the  words  “§  3.951”  and  insert, 
in  their  place,  the  words  “§  3.951(b)”. 

Approved:  August  27, 1993. 

Marjorie  M.  Leandri, 

Chief.  Records,  Reports,  and  Regulation 
Division. 

(FR  Doc.  93-21487  Filed  9-2-93;  8:45  am] 
BILLING  CODE  S320-01-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 
RIN  2900-nAF59 

Veterans  Education;  Change  of 
Program  for  Post-Vietnam  Era 
Veterans 

AGENCY:  Department  of  Veterans  Affairs 
and  Department  of  Defense. 

ACTION:  Final  regulation. 

SUMMARY:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  contains 
a  section  which  affects  most  of  the 
educational  programs  VA  (Department 
of  Veterans  Affairs)  administers.  The 
section  revises  the  rules  for  determining 
whether  an  individual  can  change 
programs  of  education.  The  regulation 
governing  changes  of  programs  of 
education  for  veterans  receiving  benefits 
under  VEAP  (Post-Vietnam  Era  Veterans 
Educational  Assistance  Program)  must 
be  changed  in  order  to  bring  it  into 
agreement  with  the  law.  This  amended 
regulation  effects  this  change. 

EFFECTIVE  DATE:  The  amended 
regulation,  like  the  provision  of  law  it 
implements,  is  retroactively  effective  on 
June  1,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,,  Washington,  DC 
20420,  (202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On  pages 
38458  through  38459  of  the  Federal 
Register  of  August  25, 1992,  there  was 
published  a  Notice  of  Intent  to  amend 
38  CFR  part  21  in  order  to  implement 
a  provision  of  the  Department  of 
Veterans  Affairs  Nurse  Pay  Act  (Pub.  L. 


101-366).  Interested  people  were  given 
30  days  to  submit  comments, 
suggestions  or  objections.  VA  and  the 
Department  of  Defense  received  no 
comments,  suggestions  or  objections. 
Accordingly,  the  departments  are 
making  the  proposal  final  without 
change. 

The  Department  of  Veterans  Affairs 
and  the  E)epartment  of  Defense  have 
determined  that  this  amended 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  this  amended  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the 
amended  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulation  directly 
affects  only  individuals.  It  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  find  that 
good  cause  exists  for  making  the 
amendment  to  §  21.5232,  like  the 
provision  of  law  it  implements, 
retroactively  effective  on  June  1, 1991. 

It  is  necessary  to  implement  this 
provision  of  law  as  soon  as  possible. 
This  provision  is  intended  to  achieve  a 
benefit  for  the  individual.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  these  provisions  of 
law;  and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposal  is  64.120. 

List  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
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education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  April  9. 1993. 
lesse  Brown, 

Secretary  of  Veterans  Affairs. 

Approved:  luly  16. 1993. 

Nicolai  Timenes,  |r.. 

Principal  Director.  Military  Manpower  and 
Personnel  Policy,  Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  G  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  G — Post-Vietnam  Era 
Veterans’  Educational  Assistance 
Under  38  U.S.C.  Chapter  32 

1.  The  authority  citation  for  part  21, 
subpart  G  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  Section  21.5232  and  its  authority 
citation  are  revised  to  read  as  follows: 

§  21.5232  Change  of  program. 

In  determining  whether  a  change  of 
program  of  education  may  be  approved 
for  the  payments  of  educational 
assistance,  VA  will  apply  §  21.4234  of 
this  part. 

(Authority:  38  U.S.C.  3241.  3691;  Pub.  L.  94- 
502.  Pub.  L.  101-366)  (june  1. 1991) 

|FR  Doc.  93-21485  Filed  9-2-93:  8:45  am) 
BiLUNG  cooe  6320-01-M 


38  CFR  Part  21 
RIN2900-AE84 

Veterans  Education;  Nonduplication  of 
Benefits 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rules. 

SUMMARY:  The  law  prohibits  the 
payment  of  educational  assistance  to  a 
person  who  would  otherwise  be  eligible 
for  beneHts  under  the  Montgomery  GI 
Bill — Active  Duty  when  he  or  she  is  on 
active  duty  with  the  Armed  Forces  and 
the  Armed  Forces  are  paying  for  the 
course  in  which  he  or  she  is  enrolled. 
Since  this  provision  occurs  in  the  law, 
but  not  in  the  regulations,  users  of  the 
regulations  have  occasionally  been 
confused.  In  order  to  eliminate  that 
confusion,  this  final  regulation  includes 
that  prohibition,  and  repeats  the 
statutory  language  which  provides  that 
a  benehciary  may  not  receive 
educational  assistance  for  pursuit  of  a 
course  if  the  course  is  being  paid  for 


under  the  Government  Employees’ 
Training  Act. 

EFFECTIVE  DATE:  October  4. 1993. 

FOR  FURTHER  INFORMA'DON  CONTACT: 

June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On  pages 
9081  and  9082  of  the  Federal  Register 
of  March  16. 1992,  there  was  published 
a  Notice  of  Intent  to  amend  38  CFR  part 
21  in  order  to  state  more  clearly  the 
prohibition  against  a  duplication  of 
certain  benefits.  Interested  people  were 
given  30  days  to  submit  comments, 
suggestions  or  objections.  VA  received 
no  comments,  suggestions  or  objections. 

Since  no  comments  were  received 
concerning  the  original  proposed 
changes  to  §  21.7142  (c)(1)  and  (c)(2), 
they  are  adopted. 

While  VA  was  considering  whether  to 
make  the  proposed  regulations  final,  the 
Veterans’  Benefits  Act  of  1992  (Pub.  L. 
102-568)  was  enacted.  Section  315  of 
that  Act  contains  language  which 
requires  VA  to  change  §  §  21.4025  and 
21.7142(c)(3)  as  originally  proposed. 

As  proposed.  38  CFR  21.4025  would 
have  been  amended  to  show  that  a 
duplication  of  benefits  exists  with 
respect  to  Dependents’  Educational 
Assistance  and  the  Government 
Employees’  Training  Act  only  when  the 
eligible  person  is  being  paid  a  full 
salary;  the  course  is  being  paid  for 
under  the  Act;  and  the  eligible  person 
is  pursuing  the  course  during  normal 
duty  hours.  This  proposal  was  based 
upon  language  which  appeared  in  38 
U.S.C.  3681(a).  However,  section  315  of 
the  Veterans’  Benefits  Act  of  1992  struck 
the  language  upon  which  the  proposal 
was  based.  Consequently,  the  final 
amendment  to  38  CFR  21.4025  does  not 
reflect  the  proposed  amendment,  but 
rather  reflects  the  language  in  38  U.S.C. 
3681(a)  as  amended  by  the  Veterans’ 
IBenefits  Act  of  1992. 

Similarly,  as  proposed,  38  CFR 
21.7142  would  have  been  amended  to 
clarify  that  the  prohibition  against 
duplication  of  benefits  also  applies  to  a 
potential  duplication  between  benefits 
paid  under  the  Montgomery  GI  Bill — 
Active  Duty  and  the  Government 
Employees’  Training  Act.  As  proposed 
this  amended  regulation  would  have 
contained  language  similar  to  that  in  the 
proposed  amendment  to  38  CFR 
21.4025.  Hence,  the  final  amendment  to 
38  CFR  21.7142  contains  language 
which  is  not  the  same  as  the  proposed 
regulation,  but  instead  reflects  the 


language  in  38  U.S.C.  3681(a)  as 
amended  by  the  Veterans’  Benefits  Act 
of  1992. 

Since  the  amendments  to 
§  21.4025(a)(2)  and  the  additional 
paragraph  §  21.7142(c)(3),  simply 
conform  to  the  law,  they  are  made 
effective  on  Oct.  29, 1992,  the  effective 
date  of  the  statutory  provisions  which 
they  implement. 

VA  carefully  considered  whether  or 
not  to  republish  these  revisions  to  the 
original  proposal  for  additional 
comment.  However,  the  department 
believes  that  the  language  in  the 
Veterans’  Benefits  Act  of  1992  is  quite 
specific.  VA  has  no  authority  to  deviate 
from  the  Act.  Hence,  no  useful  purpose 
would  be  served  by  publishing  these 
revisions  for  additional  comment. 
Accordingly,  the  department  is  making 
the  revisions  to  §  21.4025(a)(2)  and 
§  21.7142(c)(3)  final. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increa.se  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  comp)ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
retirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  these  regulations  are  64.117  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 
Civil  rights.  Claims.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 
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Approvwl:  luly  30, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subparts  D 
and  K  are  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Benefits;  38  U.S.C. 

Chapters  34, 35,  and  36 

1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  Section  21.4025  is  amended  by 
revising  paragraph  (a)(2)  and  adding  an 
authority  citation  to  read  as  follows: 

§  21 .4025  Nonduplication:  Federal 
program. 

(a)  Chapter  35.*  *  * 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  the  CJovemment 
Employees’  Training  Act. 

(Authority:  38  U.S.C.  3681) 

***** 

Subpart  K — All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gl  Bill) 

3.  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30,  Pub.  L. 
98-525;  38  U.S.C.  501(a). 

4.  Section  21.7142  is  amended  by 
adding  paragraph  (c)  and  its  authority 
citation  to  read  as  follows: 

§  21.7142  Nonduplication  ol  educational 
assistance. 

***** 

(c)  Nonduplication — Federal  program. 
Payment  of  educational  assistance  is 
prohibited  to  an  otherwise  eligible 
veteran  or  servicemember — 

(1)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Armed  Forces  during  any  period  he 
or  she  is  on  active  duty; 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Department  of  Health  and  Human 
Services  during  any  period  that  he  or 
she  is  on  active  duty  with  the  Public 
Health  Service;  or 

(3)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  the  Government 
Employees’  Training  Act. 

(Authority:  38  U.S.C.  3034,  3681) 

IFR  Doc.  93-21486  Filed  9-2-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH14-1-5176;  FRL-4703-a] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  revisions 
to  the  federally  promulgated  State 
Implementation  Plan  (SIP)  for  Cuyahoga 
County,  Ohio.  The  revisions  affect 
sulfur  dioxide  (SO2)  emission 
limitations  for  LTV  Steel-Cleveland 
District,  E.I.  DuPont,  the  Medical 
Center,  Reilly  Industries,  Inc.,  and 
numerous  sources,  which  have  been 
shut  down,  contained  in  the  SIP  for 
Cuyahoga  County,  Ohio.  The  revisions 
were  originally  proposed  at  the  request 
of  the  State  of  Ohio. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  October  4, 1993. 

ADDRESSES:  Copies  of  the  SIP  revision 
request,  public  comments,  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Randy  Robinson  at  312/353- 
6713  before  visiting  the  Region  5  office.) 
U.S.  Environmental  Protection  Agency, 
Region  5,  Air  Enforcement  Branch  (AE- 
17J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  today’s  revision  to  the  Ohio 
SIP  is  available  for  inspection  at:  U.S. 
Environmental  Protection  Agency,  Jerry 
Kurtzweg  (ANR-443),  401  M  Street, 

SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Regulation 
E)eveiopment  Section  (AE-17J),  Air 
Enforcement  Branch,  U.S. 

Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  312/ 
353-6713. 

SUPPLEMENTARY  INFORMATION:  The 

analysis  is  discussed  in  four  sections. 

I.  Proposed  Rule  Summary,  II. 
Modeling  Analysis  and  Control  Strategy 
Analysis  for  LTV,  HI.  Federal  Register 
Comments  and  Responses,  and  FV.  Final 
Action. 

I.  Proposed  Rule  Summary 

On  June  11, 1990,  at  the  request  of  the 
Ohio  Environmental  Protection  Agency 
(OEPA),  the  USEPA  proposed  to  revise 
the  SIP  SO2  emission  limitations  for 
LTV  Steel  Company,  Inc. — Cleveland 
District,  E.I.  DuPont  de  Nemours  and 
Company,  the  Medical  Center  Company, 
Reilly  Industries,  Inc.,  and  numerous 


sources  which  have  been  shut  down  in 
Cuyahoga  County,  Ohio  (55  FR  23556). 
The  revisions  represent:  (1)  An 
alternative  State-developed  strategy  for 
LTV  Steel,  (2)  revised  emission  limits 
reflecting  the  fuel  types  currently 
burned  at  DuPont,  the  Medical  Center, 
and  Reilly  Tar  and  Chemical,  and  (3) 
revised  emission  limits  reflecting  the 
shut  down  status  of  numerous  sources 
throughout  the  county. 

II.  Modeling  Analysis  and  Control 
Strategy  Analysis  for  LTV 

Three  of  the  comments  received  by 
the  OEPA  on  the  Proposed  Rulemaking 
Notice  prompted  additional  modeling. 
The  OEPA  conducted  supplemental 
modeling  to  investigate  the  contribution 
made  to  existing  hotspot  concentrations 
of  SO2  by  Reilly  Industries  and  Master 
Metals  near  LTV.  These  were  sources 
earlier  believed  not  to  be  contributing  to 
the  detected  hot  spots.  USEPA 
conducted  additional  modeling  to 
confirm  OEPA’s  findings  and  evaluate 
the  contribution  bom  Lincoln  Electric. 
The  results  of  the  modeling  analysis 
conducted  by  USEPA  is  discussed  in 
more  detail  later  in  this  notice  and  in 
the  Technical  Support  Document  (TSD). 
It  is  similar  to  the  modeling  performed 
in  support  of  the  proposed  rulemaking 
except  for  the  consideration  of 
emissions  from  Reilly  Industries,  Master 
Metals,  and  Lincoln  Electric  Company. 

A  reassessment  of  the  proposecT  Rule 
identified  an  error  in  evaluating  the 
impacts  of  LTV’s  emissions.  This  error 
was  identified  in  the  calculation  of  the 
impacts  of  LTV’s  boiler  house  emission 
caps.  A  letter  providing  details  of  the 
reassessment  of  the  proposed  rules  was 
sent  from  CJeorge  Czemiak,  Chief,  Air 
Enforcement  Branch,  to  William  West  of 
LTV  on  April  9, 1992.  William  West 
responded  by  sending  a  letter  to  Tom 
Tucker  of  OEPA  on  June  25. 1992, 
recommending  revisions  to  the  LTV 
control  strategy  so  as  to  address  the 
issues  raised  by  USEPA ’s  reassessment 
and  to  provide  for  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2.  In  turn,  Tom  Tucker, 
OEPA,  sent  a  letter  to  George  Czemiak 
on  July  9, 1992,  analyzing  the  impacts 
of  the  strategy  as  revised  to  reflect  LTV’s 
recommendations. 

The  revised  strategy,  recommended 
by  OEPA  and  LTV,  continues  to  limit 
the  amount  of  high-sulfur  coke  oven  gas 
(COG)  that  can  be  produced  by  LTV  to 
1,129,300  cubic  feet  per  hour  (ftVhr)  on 
a  daily  average.  In  OEPA’s  analysis  of 
the  impacts  of  the  revised  strategy, 
178,970  ftVhr  of  coke  oven  gas  is  first 
allocated  to  batteries  #6  and  #7.  The 
remaining  COG  is  then  conservatively 
allocated  to  the  sources  having  the 
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highest  concentration  to  emission  rate 
ratio  until  the  production  limit  of 
1,129,300  ftVhr  is  reached.  Secondly, 
combined  SO2  emissions  bom  boilers  A 
through  D  at  powerhouse  #1  are  limited 
to  1258  Ib/hr  on  a  daily  average  basis. 

In  addition,  the  consumption  of  sulfur¬ 
bearing  fuels  at  #1  powerhouse  boilers 
A,  B,  and  C,  is  limited  to  828  lbs  of  SO2/ 
hour  from  all  three  boilers.  The  third 
part  of  the  fuel  allocation/emission 
reduction  strategy  limits  the  boiler 
emissions  from  powerhouses  #1  and  #3 
to  1958  lbs  of  SOz/hr.  Finally,  emissions 
at  the  84  inch  hot  slab  mill  are  limited 
to  1,365  lbs  of  SO2  per  hour  from  all 
furnaces.  OEPA  analyzed  multiple 
scenarios  for  complying  with  the 
revised  limits.  OEPA  concluded  that 
this  revised  strategy  resulted  in  a 
maximum  predict^  24-hour 
concentration  at  the  north  receptor  of 
360.8  Mg/m3,  and  a  maximum  predicted 
24-hour  concentration  at  the  south 
receptor  was  360.4  t^/mJ. 

USEPA  supplemented  OEPA’s 
analysis  with  further  analysis  of  impacts 
under  the  revised  control  strategy. 

USEPA  addressed  additional 
compliance  scenarios  beyond  those 
analyzed  by  OEPA.  USEPA’s  analysis 
did  not  apply  OEPA’s  set  aside  of 
178,970  ftVhr  of  coke  oven  gas,  but 
rather  allocated  all  of  the  allowable 
quantity  of  coke  oven  gas  to  the  source 
having  the  greatest  impact  per  pound  of 
emissions,  ^ven  different  reallocation 
scenarios  were  investigated  for  the  north 
and  south  receptors.  The  highest 
predicted  24-hour  concentration  of  all 
the  scenarios  was  364.7  pg/m3, 
occurring  at  the  north  receptor.  Details 
of  the  analyses  are  provided  in  the  TSD. 

Given  the  information  above,  we 
conclude  that  the  revised  LTV  strategy, 
including  the  specific  limits  on  the 
powerhouse  #1  boilers,  the  84  inch  mill 
furnaces,  and  powerhouse  #1  and  #3 
combined,  provides  for  attainment  of 
the  SO2  NAAQS.  It  is  also  concluded 
that  the  addition  of  emissions  from 
three  additional  sources,  Reilly 
Industries,  Inc.,  Master  Metals,  Inc.,  and 
Lincoln  Electric  Company,  does  not 
have  a  significant  eflect  on  the  areas  of 
maximum  SO2  concentrations  in 
Cuyahoga  County,  and  does  not  threaten 
the  primary  or  secondary  NAAQS  for 
sulhir  dioxide. 

III.  Federal  Register  Notice  Comments 
and  Responses 

Reilly  Industries.  Inc.,  objected  that 
the  prop>osed  Rule,  cited  above,  limiting 
operations  of  its  stills,  numbered  3 
through  7,  to  the  burning  of  only  natural 
gas.  would  eliminate  the  possibility  of 
using  No.  2  fuel  oil  ot  its  equivalent  in 
cases  of  gas  supply  curtailment.  USEPA 


concurs  that  Reilly  Industries.  Inc., 
should  be  allowed  to  operate  stills  3 
through  7  on  No.  2  fuel  oil  or  its 
equivalent,  if  the  need  arises. 

Master  Metals,  Inc.,  commented  that  it 
continues  to  operate  a  “reverb  furnace 
process’’  in  its  secondary  lead  smelting 
operations  and,  therefore,  USEPA’s 
proposed  deletion  of  a  sulfur  dioxide 
emission  rate  in  40  CFR 
52.1881(B)(23)(v)  is  inappropriate.  The 
company  stated  that  USEPA  should 
acknowledge  that  Master  Metals  has  not 
been  shut  down  and  that  a  limit  of  10.0 
pounds  of  sulfur  dioxide  per  ton  of 
metal  charged,  as  provided  by  OEPA 
Regulations,  O.A.C.  3745-18-24(E)(2). 
should  be  continued  for  Master  Metals’ 
reverb  furnaces. 

Lincoln  Electric  Company  commented 
that  the  cited  proposed  Rule  indicates 
that  Lincoln  Electric’s  boilers  have  been 
decommissioned,  but  that  in  fact,  these 
boilers  are  operational.  USEPA 
acknowledges  the  o()erational  status  of 
the  boilers  at  Lincoln  Electric  Company 
and  Addressograph  Multigraph.  In 
addition,  the  proposed  amendment 
indicates  the  Addressograph  Multigraph 
boilers  have  been  decommissioned. 
Lincoln  Electric  indicates  that  it 
purchased  a  portion  of  that  facility  and 
has  since  demolished  the  boiler  house 
and  all  boilers.  USEPA  concurs. 

LTV  Steel  Company,  Inc.,  commented 
that  the  six  month  compliance  schedule 
mentioned  in  the  proposal  would  result 
in  the  company  being  required  to 
purchase  low  sulfur  fuels  to  operate  a 
powerhouse  for  6  months  from 
promulgation  until  compliance 
equipment  is  installed.  'The  company 
maintains  that  this  is  inconsistent  with 
the  intent  of  the  parties  and  with  the 
comparable  proposal  by  the  State  of 
Ohio.  Rules  which  have  now  been 
adopted  by  Ohio  provide  124  weeks 
from  the  rule  effective  date  of  October 
31, 1991,  to  install  feeder  lines  to 
supply  boilers  A-D  with  low  sulfur 
blast  ^mace  gas,  and  to  establish 
contracts  for  the  supply  of  low  sulfur 
backup  fuel.  In  response,  USEPA  is 
setting  a  compliance  schedule  identical 
to  the  Ohio  State  rules  which  went  into 
effect  October  31, 1991. 

LTV  comment^  that  a  group  of 
paragraphs  in  the  regulation  were 
misreferenced  frxim  another  paragraph. 
USEPA  agrees  that  the  paragraphs  were 
misreferenced  and  the  document  has 
been  corrected. 

Reilly  Industries,  Inc.,  commented 
that  as  of  January  1. 1989,  Reilly  Tar  and 
Chemical  Corporation  changed  its  name 
to  Reilly  Industries,  Inc.  USEPA 
acknowled^  the  change. 

Reilly  Industries,  Inc.,  commented 
that  it  was  not  informed,  prior  to  the 


publication  of  the  Federal  Register 
notice,  of  the  proposed  amendment.  It 
further  claims  that  this  limited  its 
ability  to  obtain,  evaluate  and  make 
substantive  comment  on  modeling  or 
other  data  used  by  USEPA  to  support 
the  proposed  rule.  In  response,  USEPA 
staff  regrets  that  Reilly  Industries,  Inc., 
was  unaware  of  the  proposed  action, 
and  USEPA  will  cooperate  as  much  as 
possible  with  requests  to  supply 
pertinent  information  used  to  support 
the  proposed  rule.  Nevertheless,  the 
notice  of  proposed  rulemaking  provided 
a  suitable  and  sufficient  opportunity  for 
comment,  and  USEPA  is  proceeding 
with  final  rulemaking. 

rV.  Final  Action 

USEPA  is  approving  revisions  to  the 
Federally  promulgated  State 
Implementation  Plan  for  Cuyahoga 
County,  Ohio.  The  revisions  affect 
sulfur  dioxide  (SO2)  emission 
limitations  for  LTV  Steel-Cleveland 
District.  E.I.  DuPont,  the  Medical 
Center,  Reilly  Industries,  Inc.,  and 
numerous  shut  down  sources  within  the 
federally  promulgated  State 
Implementation  Plan  (SIP)  for  Cuyahoga 
County,  Ohio. 

An  emission  limit  of  0.00  Ibs/MMBTU 
(effective  upon  promulgation)  will  be 
established  for  the  sources  listed  below. 
Addressograph  Multigraph 
Lear  Seigler,  Incorporated 
Metal  Blast,  Incorporated 
Standard  Ohio  Company,  Cleveland 
Asphalt  Plant 

United  States  Steel  Corporationi  Lorain- 
Cuyahoga  Works 

Forest  City  Foundries  (W.  27th  St.  and 
Maywood  Ave.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
State  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 

1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rulh  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Sulfur  oxides. 
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Dated:  August  26. 1993. 

Carol  M.  Browner, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1881  is  amended  by 
revising  paragraph  (b)(23)  to  read  as 
follows: 

§  52.1 881  Control  strategy:  Sulfur  oxides 
(sulfur  dioxide). 

***** 

(b)  *  *  * 

(23)  In  Cuyahoga  County,  no  owner  or 
operator,  unless  otherwise  specified  in 
this  subparagraph,  shall  cause  or  permit 
emission  of  sulfur  dioxide  from  any 
stack  in  excess  of  the  rates  specihed  in 
paragraphs  (b)(23)  (i)  and  (ii)  of  this 
section. 

(i)  For  fossil  fuel-fired  steam 
generating  units  between  10.0 
MMBTU’s  per  hour  and  350  MMBTU’s 
per  hour  total  rated  capacity  of  heat 
input,  the  emission  rate  in  pounds  of 
sulfur  dioxide  per  million  BTU  of  actual 
heat  input  shall  be  calculated  by  the 
following  equation: 

EL  =  7.014  Qni-o  SO'-* 
where  is  the  total  rated  capacity  of 
heat  input  in  million  BTU  per  hour  and 
EL  is  the  allowable  emission  rate  in 
poimds  of  sulfur  dioxide  per  million 
BTU  actual  heat  input. 

(ii)  For  fossil  fuel-fired  units  equal  to 
or  greater  than  350  MMBTU  per  hour 
total  rated  capacity,  the  emission  shall 
not" exceed  a  rate  of  1.20  pounds  of 
sulfur  dioxide  jier  MMBTU  of  actual 
heat  input. 

(iii)  The  “E.I.  DuPont  de  Nemours  and 
Company”  or  any  subsequent  owner  or 
operator  of  the  "E.I.  DuPont  de  Nemours 
and  Company”  facility  located  at  2981 
Independence  Road,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  following 
source  to  violate  the  limitation 
indicated: 

(A)  Sulfur  burning  contact  process  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
acid  produced. 

(B)  (Reserved) 

(iv)  Master  Metals  Incorporated  or  any 
subsequent  owner  or  operator  of  the 
“Master  Metals  Incorporated”  facility 
located  at  2850  West  Third,  Cleveland, 


Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Blast  furnace  process;  a  maximum 
of  0.00  pounds  of  sulfur  dioxide  per  ton 
of  metal  charged. 

(B)  Reverb  furnace  process;  a 
maximum  of  10.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(v)  Centerior  Energy  Corporation,  or 
any  subsequent  owner  or  operator  of  the 
“Centerior  Energy  Corporation,  Steam 
Heating  Plant”  facility  located  at  2274 
Canal  Road,  Cleveland.  Ohio,  shall  not 
cause  or  permit  the  emission  of  sulfur 
dioxide  ^m  Boiler  Numbers  34 
through  38  to  exceed  a  maximum  of 
1.38  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(vi)  Centerior  Energy  Corporation,  or 
any  subsequent  owner  or  operator  of  the 
“Centerior  Energy  Corporation,  Steam 
Heating  Plant”  facility  located  at  1901 
Hamilton  Avenue,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boiler  Number  1 
through  6  to  exceed  a  maximum  of  1.00 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  from  each  boiler. 

(vii)  Forest  City  Foundries,  or  any 
subsequent  owner  or  operator  of  the 
“Forest  City  Foundries”  facility  located 
at  9401  Maywood  Avenue,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Number  1  Cupola-North;  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(B)  Number  2  Cupola-South  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(viii)  Forest  City  Foundries,  or  any 
subsequent  owner  or  operator  of  the 
“Forest  City  Foundries”  facility  located 
at  2500  West  27th  Street,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Number  1  Cupola:  a  maximum  of 
0.00  pounds  of  sulfur  dioxide  per  ton  of 
metal  charged. 

(B)  Number  2  Cupola;  a  maximum  of 
0.00  pounds  of  sul^r  dioxide  per  ton  of 
metal  charged. 

(ix)  Harshaw  (Hiemical  Company,  or 
any  subsequent  owner  or  operator  of  the 
“Harshaw  Chemical  Company”  facility 
located  at  1000  Harvard  Avenue, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated: 


(A)  Process  Buss  System;  a  maximum 
of  19.00  pounds  of  sulfur  dioxide  per 
ton  of  acid  produced. 

(B)  (Reserved) 

(x)  Metal  Blast,  Incorporated,  or  any 
subsequent  owner  or  operator  of  “Metal 
Blast,  Incorporated”  facility  located  at 
871  East  67th  Street,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  the  Whiting 
Model  Number  7  Cupola  to  exceed  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(xi)  LTV  Steel  Company,  Inc.,  or  any 
subsequent  owner  or  operator  of  the 
“LTV  Steel  Company,  Inc.”  facility 
located  at  3100  ^st  45th  Street, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
limitations  indicated  below  and/or  shall 
be  restricted  to  specified  fuel  usages  as 
indicated  below: 

(A)  Boiler  234;  Boiler  26,  Boiler  27; 
Boiler  28;  Boiler  29;  Boiler  30;  Boiler  31; 
Boiler  32;  Boiler  33;  Boiler  34;  Stoves 
for  Blast  Furnaces  (3-1,  C-2,  (3-3,  C-4; 

80”  Hot  Strip  Mill  Furnace  1,  2,  3;  84” 
Anneal  Furnaces  North  and  South;  P 
Anneal  Furnaces  1—4;  and  (3oke  Plant 
No.  2  Car  Thaw:  A  maximum  of  0.024 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  from  each  stack,  and 
each  boiler  is  restricted  to  only  bum  j 
natural  gas  and/or  blast  furnace  gas.  : 

(B)  Boilers  A,  B  and  C:  A  maximum 
of  0.99  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler,  and  a  maximum  total  emissions 
from  the  three  boilers  combined  of  828 
pounds  of  sulfur  dioxide  per  hour  (daily 
average). 

(C)  Boiler  D:  A  maximum  of  2.45 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  and  1056  pounds  of 
sulfur  dioxide  per  hour  (daily  average). 

(D)  Boilers  A-D:  A  maximum  total 
emissions  from  the  four  boilers 
combined  of  1258  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(E)  Boiler  1  and  2:  A  maximum  of  1.64 
pounds  of  sulfur  dioxide  per  MMBTU  of 
actual  heat  input,  and  a  maximum  total 
emissions  from  the  two  boilers 
combined  of  315  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(F)  Boiler  3:  A  maximum  of  2.39 
pounds  of  sulfur  dioxide  per  MMBTU  of 
actual  heat  and  686  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(G)  Boilers  A-D,  1-3:  A  maximum 
total  emissions  from  the  seven  boilers 
combined  of  1958  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(H)  84"  Hot  Strip  Mill  Furnaces  1,  2, 
and  3:  A  maximum  of  1.26  pounds  of 
sulfur  dioxide  per  MMBTU  of  actual 
heat  input  from  each  furnace,  and  a 
maximum  total  emissions  from  the  three 
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furnaces  combined  of  1365  pounds  of 
sulfur  dioxide  per  hour  (daily  average). 

(I)  Stoves  of  Blast  Furnaces  C-5  and 
C-6;  A  maximum  of  0.15  pounds  of 
sulfur  dioxide  per  MMBTU  of  actual 
heat  input. 

(J)  Coke  Batteries  1,  2,  3  and  4 
Underfiring:  44"  Soaking  Pits  2-6;  45" 
Soaking  Pits  11-15;  No.  2  BOF; 

Foundry;  and  Coke  Plant  No.  1  Car 
Thaw:  A  maximum  of  0.10  pounds  of 
sulfur  dioxide  per  MMBTU  actual  heat 
input  (20  grains  or  less  of  hydrogen 
sulfide  per  100  cubic  feet  of  coke  oven 
gas  at  standard  conditions)  from  each 
stack. 

(K)  Coke  Batteries  6  and  7 
Underfiring:  A  maximum  of  1.98 
pounds  of  sulfur  dioxide  per  MMBTU  of 
actual  heat  input  (390  grains  of 
hydrogen  sulfide  per  100  cubic  feet  of 
coke  oven  gas  at  standard  conditions) 
from  each  stack. 

(L)  No.  2  Coke  Plant:  Coke  oven  gas 
produced  by  the  Coke  Batteries 
Numbers  6  and  7  shall  have  a  maximum 
of  390  grains  of  hydrogen  sulfide  per 
hundred  dry  standard  cubic  feet,  and 
the  total  pr^uction  of  hydrogen  sulfide 
in  coke  oven  gas  from  the  two  batteries 
combined  shall  be  a  maximum  of  470 
pounds  of  hydrogen  sulfide  per  hour 
(daily  average). 

(M)  Fuel  Oil  Quality:  Fuel  oil 
combusted  at  the  facility  shall  have  a 
maximum  of  0.525  pounds  of  sulfur  i>er 
MMBTU  heat  content. 

(N)  Claus  Desulfurization  Plant:  A 
maximum  of  78  pounds  of  sulfur 
dioxide  per  hour. 

(O)  10"  Bar  Mill;  12"  Bar  Mill;  Open 
Hearth  Plant;  96"  Slab  Mill,  Units  1-5; 
Sinter  Plant:  A  maximum  of  0.00 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input. 

(P)  LTV  Steel  Company,  Inc.,  shall 
collect  and  record  the  following 
information: 

(1)  Amounts  of  individual  coke  oven 
gas  from  the  No.  1  Coke  Plant,  coke 
oven  gas  from  the  No.  2  Coke  Plant, 
blast  furnace  gas,  fuel  oil,  coal,  and 
natural  gas  used  for  each  day  at  each 
facility  listed  in  paragraphs 
(b)(23)(xiv)(B)  through  (b)(23)(xiv)(H)  of 
this  section,  and  total  production  of 
coke  oven  gas  fix)m  Number  2  Coke 
Plant. 

(2)  Daily  average  sulfur  content  and 
heating  value  for  coal  and  oil  used  each 
day  during  each  calendar  quarter,  as 
determine  in  accordance  with  40  CFR 
part  60,  Appendix  A,  Method  19, 
section  2,  or  equivalent  methods 
approved  by  the  Administrator. 

(3)  Daily  average  hydrogen  sulfide 
content  for  coke  oven  gas  used  each  day 
during  each  calendar  quarter,  as 
determined  in  accordance  with  40  CFR 


part  60,  appendix  A,  Method  11,  or 
equivalent  methods  approved  by  the 
Administrator. 

(4)  Daily  average  sulfur  content  and 
heating  value  of  blast  furnace  gas  and 
natural  gas  shall  be  based  upon  testing 
performed  once  during  each  calendar 
quarter. 

(5)  Calculated  sulfur  dioxide 
emissions  in  pounds  per  MMBTU  and 
pounds  per  hour  using  the  information 
in  paragraphs  (b)(23)(xiv)(P)(l)  through 
(b)(23)(xiv)(P)(4)  at  the  facilities  listed 
in  paragraphs  (b)(23)(xiv)(B)  through 
(b)(23)(xiv)(H)  of  this  section  for  each 
day. 

(6)  Calculated  total  hydrogen  sulfide 
content  of  coke  oven  gas  supplied  by 
Number  2  Coke  Plant. 

(Q)  Compliance  with  the  provisions  of 
paragraphs  (b)(23)(xiv)(B)  through 
(b)(23)(xiv)(H),  (b)(23)(xiv)(L),  and 
(b)(23)(xiv)(M)  of  this  section  shall  be 
determined  based  on: 

(1)  Stack  gas  sampling,  as  specified  in 
40  CFR  60.46  (See  §  52.1881  (b)(2));  or 

(2)  Information  developed  pursuant  to 
paragraph  (b)(23)(xiv)(P)  of  this  section. 
A  finding  of  noncompliance  by  one  of 
these  methods  cannot  be  refuted  by  a 
showing  of  compliance  by  the  other 
method. 

(R)  Compliance  with  the  provisions  of 
all  other  paragraphs  shall  be  determined 
based  on  stack  gas  sampling,  as 
specified  in  40  CFR  60.46  (See 

§  52.1881(b)(2)). 

(S)  LTV  Steel  Company,  Inc.  shall 
submit  a  written  report  to  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  within  30  days  after  the  end 
of  each  calendar  quarter  which  contains 
a  description  of  each  day  during  which 
the  recorded  sulfur  dioxide,  hydrogen 
sulfide,  or  fuel  exceeded  the  pounds  of 
sulfur  dioxide  per  MMBTU,  pounds  of 
sulfur  dioxide  per  hour,  grains  of 
hydrogen  sulfide  per  100  cubic  feet,  or 
total  hydrogen  sulfide  production  limits 
listed  in  paragraphs  (b)(23)(xiv)(B) 
through  (b)(23)(xiv)(H)  and 
(b)(23)(xiv)(L)  of  this  section.  For  each 
instance  in  which  the  applicable  limit 
was  exceeded,  the  report  shall  provide: 

(1)  The  date  of  each  excursion; 

(2)  The  magnitude  of  the  excursion; 
(5)  A  statement  identifying  the 

probable  cause  or  causes  of  the 
excursion;  and 

(4)  A  description  of  any  corrective 
actions  taken  to  prevent  or  mitigate  the 
excursion. 

The  report  shall  also  address  any 
periods  of  measurement  (or  recording) 
system  malfunction  and,  if  appropriate, 
shall  state  that  there  are  no  instances  of 
any  excursion  during  the  reporting 
period. 


(xii)  Aluminum  Company  of  America, 
or  any  subsequent  owner  or  operator  of 
tbe  ‘‘Aluminum  Company  of  America” 
facility  located  at  1600  Harvard  Avenue, 
Cuyahoga  Heights,  Ohio,  shall  not  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  Boiler  Numbers  1  through  5  to 
exceed  a  maximum  of  5.2  pounds  of 
sulfur  dioxide  per  MMBTU  actual  heat 
input  from  each  boiler. 

(xiii)  Standard  Oil  Company  (Ohio), 
or  any  subsequent  owner  or  operator  of 
the  ‘‘Standard  Oil  Company  (Ohio), 
Cleveland  Asphalt  Plant”  facility 
located  at  2635  Broadway  Avenue, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  Boiler  Numbers  7,  9,  and  10  to 
exceed  0.00  pounds  of  sulfur  dioxide 
per  MMBTU  actual  heat  input  from  each 
boiler. 

(xiv)  Medical  Center  Company,  or  any 
subsequent  owner  or  operator  of  the 
‘‘Medical  Center  Company”  facility 
located  at  2250  Circle  Drive,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
following  sources  to  violate  the 
limitations  indicated: 

(A)  Boiler  Numbers  1  and  2  shall  only 
bum  natural  gas. 

(B)  Boiler  Numbers  3,  4,  7  and  8  are 
limited  to  a  maximum  of  4.6  pounds  of 
sulfur  dioxide  per  MMBTU  actual  heat 
input  from  each  boiler. 

(xv)  Hupp,  Incorporated,  or  any 
subsequent  owner  or  operator  of  the 
‘‘Hupp,  Incorporated”  facility  located  at 
1135  Ivanhoe  Road,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boiler  Numbers 

1  through  3  to  exceed  a  maximum  of 
3.50  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xvi)  Tbe  Cleveland  Water 
Department,  or  any  subsequent  owner  or 
operator  of  the  ‘‘Cleveland  Water 
Department,  Division  Pumping  Station” 
facility  located  at  1245  West  45th  Street, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  Boiler  Numbers  1  through  6  to 
exceed  4.20  pounds  of  sulfur  dioxide 
per  MMBTU  actual  heat  input  from  each 
boiler. 

(xvii)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
“Ford  Motor  Company,  Cleveland 
Engine  Plant  Number  2”  facility  located 
at  18300  Five  Points  Road,  Brookpark, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boilers 
Numbers  1  through  5  to  exceed  a 
maximum  of  4.2  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xviii)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
“Ford  Motor  Company,  Cleveland 
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Casting  Plant”  facility  located  at  5600 
Engle  Road,  Brookpark,  Ohio,  shall  not 
cause  or  permit  the  emission  of  sulfur 
dioxide  from  each  of  Numbers  1  through 
7  Cupola  to  exceed  a  maximum  of  6.00 
pounds  of  sulfur  dioxide  per  ton  of 
actual  process  weight  input. 

(xix)  Chase  Bag  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Chase  Bag  Company”  located  at  218 
Cleveland  Street,  Chagrin  Falls,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boiler  Numbers 
1  and  2  to  exceed  a  maximum  of  4.20 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  from  each  boiler. 

(xx)  General  Electric  Company  or  any 
subsequent  owner  or  operator  of  the 
“General  Electric  Power  Plant”  facility 
located  at  Nela  Park,  East  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boiler 
Numbers  1  and  4  to  exceed  a  maximum 
of  1.60  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxi)  General  Electric  Company,  or 
any  subsequent  owner  or  operator  of  the 
"General  Electric  Company”  facility 
located  at  21800  Tungsten  Road,  Euclid, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated; 

(A)  Boiler  Number  1;  a  maximum  of 
1.00  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(B)  Boiler  Number  4;  a  maximum  of 
1.60  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxii)  Addressograph  Multigraph  or 
any  subsequent  owner  or  operator  of  the 
“Addressograph  Multigraph”  facility 
located  at  1200  Babbitt  Road,  Euclid, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boiler 
Numbers  1  through  3  to  exceed  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxiii)  Allied  Chemical  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  “Allied  Chemical  Corporation” 
facility  located  at  5000  Warner  Road, 
Garfield  Heights,  Ohio,  shall  not  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated. 

(A)  Number  5  Unit  Sulfuric  Acid;  a 
maximum  of  4.80  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
acid  produced. 

(B)  Number  6  Unit  Sulfuric  Acid;  a 
maximum  of  4.80  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
acid  produced. 


(xxiv)  Lear  Siegler,  Incorporated,  or 
any  subsequent  owner  or  operator  of  the 
“Lear  Siegler,  Incorporated”  facility 
located  at  17600  Broadway,  Maple 
Heights,  Ohio,  shall  not  cause  or  permit 
the  emission  of  sulfur  dioxide  from 
Boiler  Number  1  to  exceed  a  maximum 
of  0.00  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input. 

(xxv)  Chevrolet  Motor  Division,  or 
any  subsequent  owner  or  operator  of  the 
“Chevrolet  Motor  Division”  facility 
located  at  Stumph  Road  and  Brookpark, 
Parma,  Ohio,  shall  not  cause  or  permit 
the  emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated; 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  1.53  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  and  4;  a 
maximum  of  1.8  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxvi)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
“Ford  Motor  Company,  Cleveland 
Stamping  Plant”  facility  located  at  7845 
Northfield  Road,  Walton  Hills,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boilers  Numbers 
1  through  3  to  exceed  a  maximum  of  1.2 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxvii)  Highland  View  Cuyahgoa 
County  Hospital,  or  any  subsequent 
owner  or  operator  of  the  “Highland 
View  Cuyahoga  County  Hospital” 
facility  located  at  3901  Ireland  Drive, 
Warrensville  Township,  Ohio,  shall  not 
cause  or  permit  the  emission  of  sources 
to  exceed  the  amounts  indicated; 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  1.50  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  and  4;  a 
maximum  of  2.90  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxviii)  Centerior  Energy  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  “Centerior  Energy  Corporation,  Lake 
Shore  Plant”  facility  located  at  6800 
South  Marginal  Drive,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  the  following 
sources  to  exceed  the  amounts 
indicated; 

(A)  Boiler  Numbers  91  through  94;  a 
maximum  of  1.90  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Number  18;  a  maximum  of 
1.30  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input. 

(xxix)  United  States  Steel 
Corporation,  or  any  subsequent  owner 


or  operator  of  the  “United  States  Steel 
Corporation,  Cuyhoga  Works”  facility 
located  at  4300  East  49th  Street, 

Cuyhoga  Heights,  Ohio,  shall  not  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated; 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  0.5  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  through  7;  a 
maximum  of  1.30  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxx)  United  States  Steel  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  “United  States  Steel  Corporation, 
Lorain-Cuyahoga  Works”  facility 
located  at  2650  Broadway  Avenue, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated; 

(A)  Boiler  Numbers  1  through  6;  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Blast  Furnace  Numbers  D-6  and 
A;  a  maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  iron  produced. 

(xx5(i)  Reilly  Industries,  Inc.,  or  any 
subsequent  owner  or  operator  of  the 
“Reilly  Industries.  Inc.”  facility  located 
at  3201  Independence  Road,  Cleveland, 
Ohio  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated; 

(A)  Still  Numbers  3  through  7;  a 
maximum  of  2.7  pounds  of  sulfur 
dioxide  per  ton  of  coal  tar  processed. 

(B)  (Reserved.) 

(xxxii)  No  owner  or  operator  of  any 
process  equipment,  unless  otherwise 
specified  in  this  paragraph,  shall  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  any  stack  in  excess  of  6.00  pounds 
of  sulfur  dioxide  per  ton  of  actual 
process  weight  input. 

3.  Section  52.1882  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows; 

§52.1882  Compliance  schedules. 
***** 

(I)  The  Federal  compliance  schedule 
for  the  LTV  Steel  Company,  Inc.,  in 
Cuyahoga  County  is  as  follows; 

(1)  6  months  from  the  date  of 
promulgation — Achieve  final 
compliance  with  §  52.1881(b)  for  all 
sources  except  Boilers  26-34,  Boilers  A 
through  D,  and  Coke  Plant  No.  2  Car 
Thaw. 

(2)  Achieve  final  compliance  with 

§  52.1881(b)  for  Boilers  26-34,  Boilers  A 
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through  D,  and  Coke  Plant  No.  2  Car 
Thaw  by  March  17, 1994. 

IFR  Doc.  93-21580  Filed  9-2-93;  8:45  am| 
BIUJNQ  CODE 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  Hiyi-1830;  Amendment  No. 
107-28] 

RIN  2137-AC37 

Cargo  Tanks;  Registration  of 
Registered  Inspectors  and  Design 
Certifying  Engineers;  Grandfather 
Provision 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  requirements  concerning  the 
registration  of  Registered  Inspectors  and 
Design  Certifying  Engineers  for 
certification  of  cargo  tank  motor 
vehicles.  Affected  persons  are  those 
meeting  the  prescribed  experience 
qualification  before  September  1, 1991, 
but  not  the  education  qualification.  This 
action,  to  reopen  the  registration  period 
which  closed  on  December  31, 1991,  is 
in  response  to  a  petition  for  rulemaking. 
The  intended  effect  of  this  action  is  to 
provide  another  opportunity  for  persons 
meeting  the  SfieciHed  criteria  to  register 
under  the  grandfather  provision. 

DATES:  The  effective  date  of  this  interim 
final  rule  is  September  3, 1993. 
Comments  must  be  received  by  October 
13. 1993. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30),  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 

Comments  should  identify  the  docket 
number  and  be  submitted  in  five  copies. 
Persons  w'ishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Dockets  Unit  is  located  in 
room  8421  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim.  (202)  366-4488,  Office 
of  Hazardous  Materials  Standards. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 


Transportation,  Washington.  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  On  March 
3. 1993,  RSPA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  under  Docket  HM- 
183C.  Notice  No.  93-7  (58  FR  12316|. 

The  NPRM  proposed  to  make  various 
miscellaneous  changes  to  the 
regulations  pertaining  to  cargo  tank 
motor  vehicles.  Most  of  the  proposed 
ciianges  were  based  on  petitions  for 
rulemaking  received  by  RSPA.  However, 
a  petition  for  rulemaking  lP-11671  filed 
by  the  National  Tank  Truck  Carriers. 

Inc.  (NTTC)  was  not  included.  NTTC 
requested  that  §  107.502(0  be  amended 
by  removing  the  date  by  which 
registration  statements  must  be 
submitted.  Section  107.502(0  allowed 
persons  who  had  at  least  three  years  of 
experience  in  performing  the  functions 
of  a  Registered  Inspector  or  a  Design 
Certifying  Engineer  by6>eptember  1. 

1991,  but  who  did  not  meet  the 
minimum  education*  requirement,  to 
register  with  DOT.  The  registration 
statements  had  to  be  submitted  to  DOT 
before  December  31, 1991. 

NTTC  stated  that  RSPA  has  presented 
no  reason  to  justify  denying  qualified 
persons  who  may  have  successfully 
performed  a  job  for  over  20  years  from 
doing  that  job  because  they  did  not 
graduate  from  high  school  or  because  an 
employer  failed  to  register  such 
employees  by  some  arbitrarily  selected 
date.  NTTC  requested  that  should  DOT 
deny  the  request  to  remove  the  date,  the 
date  should  be  changed  to  a  future  date, 
such  as.  December  31, 1995. 

RSPA  also  has  received  telephone 
calls  from  persons  stating  that  they  had 
failed  to  register  because  they  were 
unaware  of  the  requirement  to  register 
under  the  grandfather  provision.  Some 
employers  cited  instances  where  they 
were  unable  to  hire  new  employees 
because  they  were  not  registered.  RSPA 
agrees  with  NTTC  that  there  is  a  need 
to  provide  another  opportunity  for  those 
persons  who  performed  the  specified 
functions  before  December  31, 1991,  to 
register.  NTTC  requested  the  extension 
only  for  Registered  Inspectors;  however, 
RSPA  believes  an  extension  should  also 
be  provided  for  Design  Certifying 
Engineers.  Therefore,  RSPA  is  reopening 
and  extending  the  registration  period  for 
such  persons  to  December  31, 1995. 

This  extension  applies  only  to  persons 
who  met  the  three  year  work  experience 
requirement  no  later  than  September  1. 
1991. 

NTTC  requested  clarification 
concerning  whether  a  person  who  is  not 
a  Register^  Inspector  can  perform  the 
tests  and  inspections  prescribed  in 


§  180.407(c),  under  the  supervision  of  a 
person  who  is  a  Registered  Inspector, 
provided  the  Registered  Inspector  signs 
the  test  or  inspection  forms.  RSPA 
allows  persons  not  meeting  the 
education  or  experience  qualification  to 
work  under  the  supervision  of  a  Register 
Inspector.  The  Registered  Inspector 
would  ensure  that  the  tests  or 
inspections  are  performed  according  to 
applicable  requirements  and  certify  the 
applicable  reports. 

RSPA  has  determined  that  good  cause 
exists  for  finding  that  notice  and  public 
procedure  are  unnecessary.  RSPA 
believes  that  any  further  delay  in 
issuing  these  regulations  would  create 
further  hardship  on  those  persons  who 
were  not  registered  before  December  31, 
1991,  and  on  their  employers.  This  rule 
provides  regulatory  relief  without 
adversely  affecting  safety.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  the 
customary  30-day  delay  following 
publication. 

Although  an  opportunity  for  public 
comment  has  not  been  provided  prior  to 
the  issuance  of  this  interim  final  rule, 
RSPA  is  seeking  public  comment  to  this 
action.  All  comments  submitted  to  this 
interim  final  rule  will  be  addressed  in 
a  Federal  Register  publication  along 
with  comments  received  to  the  NPI^ 
under  Docket  HM-183C. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  interim  final  rule  does  not  meet 
the  criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and,  therefore,  is 
not  a  major  rule.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979).  This  Interim 
final  rule  does  not  impose  additional 
requirements  and,  in  fact,  will  provide 
regulatory  and  economic  relief  in  some 
areas.  A  supplement  to  the  draft 
regulatory  evaluation  for  Docket  HM- 
183C  has  been  placed  in  the  docket. 

B.  Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
(“Federalism”). 

The  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C. 
1801-1819)  contains  express 
preemption  provisions  (49  App.  U.S.C. 
1811)  that  preempt  a  non-Federal 
requirement  if  (1)  compliance  with  both 
the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
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to  accomplishment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
section  105(a)(4>,  concerning  certain 
covered  subjects,  or  section  105(b). 
concerning  highway  routing.  Covered 
subiects  include: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials: 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials: 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials.  (49  App.  U.S.C. 
1804(a)(4)(A)  and  (B)). 

This  interim  final  rule  concerns 
design,  manufacturing,  repairing,  and 
other  requirements  for  packages 
represented  as  qualified  for  use  in  the 
transportation  of  hazardous  materials. 
This  interim  final  rule  preempts  State, 
local,  or  Indian  tribe  requirements  in 
accordance  with  the  standards  set  forth 
above.  The  HMTA  (49  App.  U.S.C. 
1804(a)(5))  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  efiective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  of  these 
requirements  will  be  90  days  after 
issuance  of  the  final  rule.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

D.  Paperwork  Reduction  Act 

This  rule  will  have  no  changes  to  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1989  final  rule,  which 


were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  number  2137- 
0014. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

F.  National  Environmental  Policy  Act 

RSPA  has  concluded  that  this  interim 
final  rule  will  have  no  significant 
impact  on  the  environment  and  does  not 
require  the  preparation  of  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  107  is  amended  as  follows: 

PART  107-HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1,  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1421(c);  1802, 
1804, 1805, 1806, 1808-1811, 1815;  Public 
Law  89-670,  80  Stat.  933  (49  App.  U.S.C 
1653(d),  16551;  49  CFR  1.45  and  1.53  and 
app.  A  of  49  CFR  part  1. 

§107.502  [Amended] 

2.  In  §  107.502,  in  paragraph  (f)(2),  the 
date  “December  31, 1991”  is  revised  to 
read  “December  31, 1995”. 

Issued  in  Washington,  DC,  on  August  30, 
1993,  under  authority  delegated  in  49  CFR 
Part  1. 

George  W.  Tenley,  Jr., 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  93-21544  Filed  9-2-93;  8;45  am) 
BILLING  CODE  4S1O-«0-P 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  90-05;  Notice  5] 

RIN  2127-AD51 

Federal  Motor  Vehicle  Safety 
Standards;  School  Bus  Passenger 
Seating  and  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  technical  amendment 
and  denial  of  petitions  for 
reconsideration. 

SUMMARY:  This  notice  announces  the 
denial  of  two  petitions  for 
reconsideration  of  a  January  15, 1993 
final  rule  amending  Standard  No.  222, 
School  Bus  Passenger  Seating  and  Crash 
Protection.  The  final  rule  established 
requirements  for  whe»>lchair  securement 
devices  in  school  buses.  The  first 
petition  requested  reconsideration  of  the 
requirements  for  wheelchair  securement 
devices  incorporating  webbing  or  straps 
because  the  requirements  require  use  of 
safety  belt  type  webbing.  This  petition 
is  denied  because  the  agency  disagrees 
that  the  requirements  are  design 
restrictive. 

The  second  petition  requested  the 
addition  of  requirements  regulating  the 
performance  of  wheelchairs  as  items  of 
equipment  and  mandating  that  only 
wheelchairs  complying  with  those 
requirements  can  be  used  in  school 
buses.  In  addition,  the  second  petition 
requested  requirements  mandating  the 
use  of  the  wheelchair  securement^ 
occupant  restraints  by  wheelchair 
occupants  when  riding  on  school  buses. 
As  explained  in  the  final  rule,  this 
petition  is  denied  because  the  agency 
does  not  have  the  authority  to  adopt  > 
such  requirements. 

This  notice  also  clarifies  that  the 
January  15, 1993  final  rule  applies  to  all 
school  buses. 

OATES:  The  amendments  made  in  this 
rule  are  effective  January  17, 1994. 

Any  petitions  for  reconsideration  of 
the  technical  amendment  must  be 
received  by  NHTSA  no  later  than 
October  4, 1993. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.— 4 
p.m.,  Monday  through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT: 
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Charles  R.  Hott,  NRM-15,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.,  Washington. 

DC  20590.  Telephone:  (202)  366-0247. 
SUPPLEMENTARY  INFORMATION:  On 
January  15. 1993,  NHTS.\  published  a 
final  rule  amending  Standard  No.  222. 
School  Bus  Passenger  Seating  and  Crash 
Protection,  to  require  school  buses 
designed  to  transport  persons  in 
wheelchairs  to  be  equipped  with 
wheelchair  securement  devices  and 
occupant  restraint  systems  meeting 
specified  performance  requirements  (58 
FR  4586).  Since  this  agency  does  not 
require  that  school  buses  be  designed  to 
transport  persons  in  wheelchairs,  the 
«  buses  subject  to  the  final  rule  will  be 
those  so  designed  on  a  voluntary  basis 
or  pursuant  to  a  legal  requirement  other 
than  one  issued  by  this  agency.  Among 
the  performance  requirements  in  the 
final  rule  are  ones  regarding  location 
and  minimum  strength  for  the 
anchorages  of  those  devices  and  systems 
and  ones  regarding  minimum  strength 
of  the  devices  and  systems  themselves. 

The  agency  received  two  petitions  for 
reconsideration  of  the  January  15  final 
rule.  As  explained  below,  these 
petitions  are  denied. 

Performance  Criteria  for  W’heelchair 
Securement  Devices 

Kinedyne  petitioned  for 
reconsideration  of  the  requirements  for 
wheelchair  securement  devices  in 
S5.4.2.  Section  S5.4.2  requires 
wheelchair  securement  devices 
incorporating  webbing  or  straps  to 
comply  with  the  requirements  for  Type 
1  safety  belt  systems  in  S4.2,  S4.3,  and 
S4.4(a)  of  Standard  No.  209,  Seat  Beit 
Assemblies.  Section  S4.2  specifies 
webbing  performance  requirements 
such  as  breaking  strength,  elongation, 
colorfastness,  and  resistance  to  light, 
abrasion,  and  micro-organisms.  S(k;tion 
S4.3  specifies  hardware  performance 
requirements  such  as  corrosion  and 
temperature  resistance.  Finally,  S4.4(a) 
specifies  performance  requirements 
when  the  safety  belt  is  assembled. 

Kinedyne  believes  that  the 
requirement  in  S5.4.2  is  design 
restrictive  because  “it  limits  the  design 
of  the  w'ebbing  and  associated  hardware 
to  seat  belt  type  products.”  Kinedyne 
requested  replacement  of  these 
requirements  with  a  requirement  that 
webbing  for  wheelchair  securement 
anchorages  “be  capable  of  meeting  a 
minimum  ultimate  tensile  strength 
ratingof 6,000  lbs.” 

NHTSA  disagrees  that  the 
requirements  of  S5.4.2  are  design 
restrictive.  Section  S5.4.2(b)  makes  it 
clear  that  the  means  of  wheelchair 


restraint  do  not  have  to  include  webbing 
or  straps.  In  addition.  S5.4.2(a)  does  not 
require  the  use  of  safety  belt  webbing  or 
straps;  however,  any  webbing  or  straps 
used  for  wheelchair  restraints  must 
comply  with  the  same  strength  and 
performance  requirements  that  apply  to 
safety  belts.  The  strength  requirement 
suggested  by  Kinedyne  (6,000  pounds) 
is  the  same  as  that  specified  fcr  Type  1 
safety  belt  systems  in  S4.2(b)  of 
Standard  No.  209.  Therefore,  the 
webbing  currently  used  by  Kinedyne 
should  comply. 

Kinedyne  did  not  elaborate  on  any 
specific  sections  of  the  referenced 
requirements  in  Standard  No.  209 
which  it  believes  will  restrict 
manufacturers  to  the  use  of  safety  belt 
webbing.  Kinedyne’s  apparent 
confusion  may  be  the  result  of 
requirements  specified  for  certain 
components  that  are  found  in  safety  belt 
assemblies,  but  may  not  be  found  in  a 
particular  wheelchair  securement 
device  (i.e.,  retractors).  These 
requirements  would  only  be  applicable 
if  the  wheelchair  securement  device 
incorporated  those  components. 

Wheelchair  Crashworthiness 

Lyle  L.  Stephens,  C.E.O.  of  Dean 
Transportation.  Inc.,  petitioned  the 
agency  to  “(e)stablish  mandatory 
performance  standards  for  the  use  of 
mobile  seating  on  school  buses 
comparable  to  that  for  bench  seating  on 
school  buses.”  Mr.  Stephens  argued  that 
the  wheelchair  securement/occupant 
restraint  requirements  do  not  provide 
safety  benefits  comparable  to  those 
provided  for  students  using  bench  seats 
because  the  performance  of  the 
wheelchair  is  not  regulated. 

The  agency  did  not  include 
performance  requirements  for 
wheelchairs  in  the  January  15, 1993 
final  rule,  despite  a  number  of 
comments  requesting  such 
requirements,  because  the  agency  does 
not  have  authority  to  regulate 
wheelchairs  as  such,  since  they  are  not 
“motor  vehicle  equipment”  within  the 
meaning  of  section  102(4)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (Safety  Act;  15  U.S.C. 
1391(4)). 

Mr.  Stephens  made  two  arguments  for 
treating  wheelchairs  as  motor  vehicle 
equipment.  The  first  is  that  a  wheelchair 
should  be  regarded  as  a  removable 
vehicle  seating  system,  and  thus  the 
same  as  any  other  vehicle  seat.  The 
second  is  that  a  wheelchair  should  be 
regarded  as  a  child  restraint  system. 

With  regard  to  Mr.  Stephens’  first 
argument,  NHTSA  is  authorized  under 
the  Safety  Act  to  issue  motor  vehicle 
safety  standards  that  apply  to  the 


manufacture  and  sale  of  new  motor 
vehicles  and  new  items  of  motor  vehicle 
equipment.  Section  §  102(4)  of  the 
Safety  Act,  defines  the  term  “motor 
vehicle  equipment,”  in  relevant  part,  as; 

any  system,  part,  or  component  of  a  motor 
vehicle  as  originally  manufactured  or  any 
similar  part  or  component  manufactured  or 
sold  for  replacement  or  improvement  of  such 
system,  part,  or  component  or  as  any 
accessory,  or  addition  to  the  motor  vehicle 
*  •  * 

Wheelchairs  fail  to  meet  the  principal 
criteria  of  the  definition,  since  they  are 
neither  part  of  a  motor  vehicle  as 
originally  manufactured,  nor  a  part  sold 
for  replacement  of  an  existing  part  in  a 
motor  vehicle.  A  wheelchair  could 
arguably  be  considered  “motor  vehicle 
equipment”  if  it  were  an  accessory.  In 
determining  whether  an  item  of 
equipment  is  considered  an  accessory. 
NHTSA  applies  two  criteria.  The  first 
criterion  is  whether  a  substantial 
portion  of  the  expected  us^of  the  item 
is  related  to  the  operation  or 
maintenance  of  motor  vehicles.  The 
agency  determines  a  product’s  expected 
use  by  considering  product  advertising, 
product  labeling,  and  the  type  of  store 
that  retails  the  product,  as  well  as 
available  information  about  the  actual 
use  of  the  product.  The  second  criterion 
is  whether  the  product  is  intended  to  be 
used  principally  by  ordinary  users  of 
motor  vehicles  (e.g.,  items  normally 
used  by  professional  vehicle  repair  or 
maintenance  personnel  would  not 
qualify).  If  the  product  satisfies  both 
criteria,  then  the  product  is  considered 
to  be  an  “accessory”  and  thus  subject  to 
the  provisions  of  the  Safety  Act. 

In  general,  wheelchairs  are  not 
advertised  or  labeled  as  equipment  for 
use  in  motor  vehicles.  (NHTSA  is  aware 
of  two  exceptions  to  this  general  rule 
which  are  discussed  below.)  In  addition, 
available  information  does  not  indicate 
that  a  substantial  portion  of  the 
expected  use  of  the  average  wheelchair 
is  as  seating  in  motor  vehicles.  Under 
these  criteria,  the  types  of  wheelchairs 
known  to  the  agency  are  not  accessories 
and  thus  would  not  be  items  of  motor 
vehicle  equipment. 

With  regard  to  Mr.  Stephens’  second 
argument,  if  the  wheelchair  was 
designed  for  children  50  pound  or  less, 
the  wheelchair  might  be  considered  a 
“child  restraint  system”  ahd  be  required 
to  comply  with  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  Child  Restraint  Systems  (49 
CFR  571.213).  Standard  No.  213  defines 
a  “child  restraint  system”  as 

any  device  •  •  *  designed  for  use  in  a  motor 
vehicle  •  *  •  to  restrain,  seat,  or  ^sition 
children  who  weigh  50  pounds  or  less. 
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On  September  6, 1988,  the  agency  stated 
in  a  letter  to  Mr.  Robert  Daugherty  of 
Safety  Rehab  Systems,  Inc.,  that 
portions  of  two  wheelchairs  (the  “Safety 
Plus  Model  501”  and  the  “900  Series 
Transporter”)  were  “child  restraint 
systems”  within  the  meaning  of  S3  of 
Standard  No.  213.  The  advertisements 
for  these  wheelchairs  indicate  that  they 
were  designed  so  that  a  portion  could  be 
separated  and  used  as  a  child  seat  in  a 
vehicle.  This  advertising  indicates  that 
a  substantial  portion  of  the  expected  use 
of  the  separable  portion  of  these 
wheelchairs  is  related  to  the  operation 
of  motor  vehicles,  and  therefore,  “motor 
vehicle  equipment.”  In  addition, 
because  the  separable  portion  of  the 
wheelchairs  were  designed  to  restrain 
children  weighing  50  pounds  or  less, 
they  were  “child  restraint  systems” 
subject  to  the  requirements  of  Standard 
No.  213. 

Use  Requirement 

Mr.  Stephens  also  petitioned  the 
agency  to 

(m)ake  the  use  of  approved  wheelchair 
securement  equipment,  occupant  protection 
equipment,  and  forward-facing  seating  for  all 
seated  passengers  on  a  school  bus  mandatory. 

As  stated  previously,  NHTSA  has  the 
authority  under  the  Safety  Act  to  issue 
motor  vehicle  safety  standards  that 
apply  to  the  manufacture  and  sale  of 
new  motor  vehicles  and  new  motor 
vehicle  equipment.  However,  the  agency 
lacks  authority  under  the  Safety  Act  to 
issue  requirements  governing  the 
circumstances  and  manner  in  which 
motor  vehicles  and  motor  equipment  are 
used  by  the  public.  The  individual 
States,  not  the  Federal  government,  have 
authority  over  the  use  of  vehicles  and 
equipment.  Therefore,  while  NHTSA 
agrees  that  wheelchair  securements/ 
occupant  restraints  should  be  used,  it 
must  deny  Mr.  Stephens’  petition  to 
make  their  use  mandatory. 

Applicability 

In  the  final  rule,  the  agency  added 
regulatory  language  to  Standard  No.  222 
stating  that  each  school  bus  designed  to 
carry  a  person  in  a  wheelchair  was 
required  to  comply  with  those 
requirements.  However,  the  regulatory 
text  of  the  final  rule  failed  to  amend 
S5(b),  which  limits  the  applicability  of 
the  S5  requirements  to  s^ool  buses 
with  a  GVWR  of  10,000  pounds  or  less 
by  providing  that  those  buses  are  subject 
to  only  those  provisions  of  S5  that  are 
expressly  listed  in  S5(b).  The  final  rule 
should  have  amended  S5(b)  to  expressly 
add  the  wheelchair  securement/ 
occupant  restraint  requirements  to  the 
list  of  requirements  applicable  to  school 


buses  with  a  GVWR  of  10,000  pounds  or 
less. 

NHTSA  discussed  its  intention  to 
apply  the  wheelchair  securement/ 
occupant  restraints  requirements  in  S5.4 
to  all  school  buses  in  the  preambles  to 
both  the  notice  of  proposed  rulemaking 
(NPRM)  and  the  final  rule,  including 
those  with  a  GVWR  of  10,000  pounds  or 
less.  In  section  6  of  the  NPRM  preamble. 
Safety  belt  implications,  the  agency 
discussed  the  justification  for  requiring 
safety  belts  for  children  with  disabilities 
in  school  buses  with  a  GVWR  of  10,000 
pounds  or  less.  NHTSA  noted  its  belief 
that  a  significant  number  of  children 
with  disabilities  are  transported  in  those 
school  buses  and  stated  that  since  the 
designated  seating  positions  in  those 
school  buses  are  currently  required  to  be 
equipped  with  lap  belts,  there  would  be 
regulatory  symmetry  in  requiring  those 
buses  to  be  equipped  with  occupant 
restraints  for  children  in  wheelchairs: 

With  regard  to  providing  safety  belts  for 
children  in  wheelchairs  on  school  buses,  the 
agency  believes  that  a  significant  number  of 
school  buses  used  to  transport  children  with 
disabilities  have  gross  vehicle  weight  ratings 
of  10,000  pounds  or  less,  and  are,  therefore, 
required  under  Standard  No.  222  to  be 
equipped  with  lap  belts  at  all  piassenger 
seating  positions  *  *  *.  Thus,  there  is 
regulatory  symmetry  for  school  buses  with 
gross  vehicle  weight  ratings  of  10,000  pounds 
or  less.  (56  FR  48140, 48144,  September  24, 
1991.) 

Comments  on  the  NPRM  indicate  that 
the  public  understood  from  that 
document  that  the  agency  intended  to 
require  school  buses  with  a  GVWR  of 
10,000  pounds  or  less  to  comply  with 
the  wheelchair  securement/occupant 
restraints  requirements.  Some 
comment ers  suggested  that  it  would  be 
inconsistent  to  require  safety  belts  for 
children  with  disabilities  in  all  school 
buses  and  to  require  lap  belts  for 
designated  seating  positions  in  school 
buses  with  a  GVWR  of  10,000  pounds  or 
less,  but  not  require  lap  belts  for 
designated  seating  positions  in  school 
buses  with  a  higher  GVWR  (58  FR  4586, 
4590). 

The  agency’s  intention  was  also 
reflected  in  the  Final  Regulatory 
Evaluation,  and  in  the  discussion  of  that 
document  in  the  final  rule  (58  FR  4586, 
4593).  The  estimates  of  the  costs  of 
complying  with  the  final  rule  were 
based  on  all  school  buses,  not  just 
school  buses  with  a  GVWR  of  more  than 
10,000  pounds. 

Therefore,  the  agency  finds  for  good 
cause  that  notice  and  opportunity  to 
comment  are  not  required.  This  final 
rule  extends  the  wheelchair 
securement/occupant  restraint 
requirements  published  in  the  January 


15, 1993  final  rule  to  school  buses  with 
a  GVWR  of  10,000  pounds  or  less. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that,  it  is  not  “major”  within  the 
meaning  of  E.0. 12291.  However,  it  is 
"significant”  within  the  meaning  of  the 
Department  of  Transportation’s 
regulatory  policies  and  procedures 
b^ause  of  the  public  interest  associated 
with  this  rulemaking.  As  explained  in 
the  January  15, 1993  final  rule,  NHTSA 
estimated  that  2.545-2,561  new  school 
buses  will  be  affected,  at  a  cost  of  $822- 
$1,035  per  vehicle,  for  a  total  annual 
consumer  cost  of  $2,104,820- 
$2,633,670.  This  cost  estimate  included 
school  buses  with  a  GVWR  of  10,000 
pounds  or  less.  The  Final  Regulatory 
Evaluation  (FRE)  for  that  final  rule  is  in 
docket  90-05,  Notice  4.  A  copy  of  the 
FRE  may  be  obtained  by  writing  to: 
Docket  Section,  NHTSA,  room  5109, 

400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  in  the  January  15, 1993  final 
rule,  the  cost  of  a  new  s^ool  bus  is 
expected  to  increase  only  nominally. 
This  final  rule  does  not  add  to  those 
costs.  Therefore,  NHTSA  does  not 
anticipate  either  a  negative  impact  on 
sales  from  this  final  rule,  or  a  significant 
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increase  in  the  amount  States  currently 
spend  on  transporting  students. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  Hnal 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

Finally.  NHTSA  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  E.0. 12612, 


and  has  determined  that  this  rule  will 
not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 
1407,  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.222  is  amended  hy 
revising  the  first  sentence  of  S5(b)(2)  to 
read  as  follows: 


§  571.222  Standard  No.  222;  School  bus 
passenger  seating  and  crash  protection. 
***** 

S5.  Requirements,  (a) 

***** 

(b) 

***** 

(2)  The  requirements  of  S5.1.2,  S5.1.3, 
S5.1.4,  S5.1.5,  S5.3,  and  S5.4  of  this 
standard.  *  •  * 

***** 

Issued  on  August  30. 1993. 

Howard  M.  Smolkin, 

Executive  Director. 

(FR  Doc.  93-21481  Filed  9-2-93;  8:45  am) 
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TNs  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1160 
[OA-92-29-B] 

RIN  0581-AA44 

Fluid  Milk  Promotion  Program;  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  notice  of 
referendum. 

SUMMARY:  This  proposed  rule  would 
establish  an  order  implementing  a 
national  program  for  fluid  milk 
promotion  and  consumer  education. 

The  program  will  be  funded  by  a 
mandatory  assessment  on  all  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors  in  the 
48  contiguous  States.  The  order  is 
authorized  by  the  Fluid  Milk  Promotion 
Act  of  1990,  as  amended  by  the  Fluid 
Milk  Promotion  Act  Amendments  of 
1993.  A  proposal  to  establish  a  fluid 
milk  promotion  order  was  submitted  to 
the  Secretary  on  behalf  of  fluid  milk 
processors  marketing  at  least  30  percent 
of  the  volume  of  fluid  milk  products 
marketed  by  all  processors,  as  required 
by  the  statute. 

Notice  is  also  given  of  a  referendum 
to  be  held  to  determine  the  approval  of 
the  order  by  affected  fluid  milk 
processors. 

DATES:  A  referendum  will  be  conducted 
during  the  period  of  October  12  through 
October  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O.  Tanner,  Head,  Promotion  and 
Research  Stafl,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Invitation  to  Submit  Comments  and 
Notice  of  Public  Meeting:  Issued  April 
16, 1993;  published  April  21, 1993  (58 
FR  21512). 


This  proposed  rule  has  been  reviewed 
under  USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  a  "non-major” 
rule  imder  the  criteria  contained 
therein. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  1999K  of  the  Act, 
any  person  subject  to  a  fluid  milk 
promotion  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  person  subject  to  an  order  is  afforded 
the  opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary’s 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tne  most  current  information 
available  indicates  that  there  currently 
are  about  620  fluid  milk  processors  in 
the  48  contiguous  States.  This  proposed 
rule  for  the  fluid  milk  promotion 
program  exempts  about  40  percent  of 
these  processors  on  the  basis  that  they 
process  and  distribute  no  more  than 
500,000  pounds  of  fluid  milk  products 
per  month.  Small  businesses  in  the  fluid 
milk  processing  industry  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 


those  employing  fewer  than  500 
employees.  Most  of  the  fluid  milk 
processors  subject  to  the  provisions  of 
the  fluid  milk  promotion  order  would 
be  classified  as  small  entities. 

The  order  requires  each  fluid  milk 
processor  who  processes  and  markets 
commercially  over  500,000  pounds  of 
fluid  milk  products  per  month  to  remit 
20  cents  per  hundredweight  of  such 
products  for  six  months  during  the  first 
year  the  order  is  eflective.  This 
collection  is  expected  to  total  about  $55 
million.  Because  the  20-cent  rate  would 
amount  to  less  than  2  percent  of  the  cost 
of  raw  milk  to  affected  processors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

While  this  oraer  imposes  certain 
recordkeeping  requirements  on  the 
affected  fluid  milk  processors,  the 
information  required  under  the  order 
could  be  compiled  from  records 
currently  maintained  by  all  processors. 
Thus,  any  added  burden  resulting  from 
increased  recordkeeping  would  be 
insignificant  when  compared  to  the 
benefits  that  are  expected  to  accrue  to 
such  processors.  The  order’s  provisions 
minimize  any  unnecessary  costs  or 
requirements. 

Although  the  order  imposes  some 
additional  costs  and  requirements  on 
the  affected  fluid  milk  processors,  the 
program  administered  under  this  order 
is  expected  to  maintain  and  expand  the 
markets  for  fluid  milk  products. 
Therefore,  any  additional  costs  should 
be  offset  by  the  benefits  to  fluid  milk 
processors  derived  from  expanded 
markets  and  sales. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  35),  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
were  assigned  0MB  No.  0581-0093, 
except  for  Board  member  nominee 
information  sheets  that  were  previously 
assigned  0MB  No.  0505-0001.  This 
action  sets  forth  the  provisions  of  an 
order  which  establishes  a  national 
program  for  fluid  milk  promotion  to  be 
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funded  by  fluid  milk  processors. 
Information  collection  requirements  that 
are  included  in  this  proposed  rule 
include: 

(1)  A  periodic  report  by  each  fluid 
milk  processor.  The  estimated 
maximum  number  of  respondents  who 
would  be  subject  to  monthly  reporting 
requirements  is  365.  They  would  submit 
one  report  for  each  of  the  second 
through  seventh  months  of  the  first  30 
months  of  the  program,  and  then  report 
monthly  if  the  program  is  continued. 
Since  fluid  milk  processors  who  process 
and  distribute  not  more  than  500,000 
pounds  of  fluid  milk  products  per 
month  are  exempted  from  the  order,  an 
estimated  additional  255  exempt 
processors  would  submit  only  one 
response  for  each  fiscal  period  (no  more 
frequently  than  once  per  year).  The 
estimated  average  reporting  burden  is  30 
minutes  per  response. 

(2)  A  nominee  background  statement 
form  for  Board  member  nominees.  The 
estimated  number  of  respondents  for 
this  form  is  60  during  the  Hrst  year  of 
the  program  and  approximately  20 
annually  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
with  an  estimated  average  reporting 
burden  of  60  minutes  per  response. 

(3)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  620,  each  of  whom  will 
have  an  estimated  average  annual 
burden  of  6  hours. 

It  should  be  noted  that  under  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Preliminary  Statement 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H.  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub  L.  101-624),  which 
was  enacted  on  November  28, 1990,  and 
amended  on  August  11, 1993  (Pub.  L. 
103-72),  authorizes  the  establishment  of 
a  national  program  for  fluid  milk 
promotion.  The  program  is  to  be  funded 
by  a  mandatory  assessment  on  all  fluid 
milk  products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors 
within  the  48  contiguous  States.  A 
proposed  order  was  submitted  by  the 
Milk  Industry  Foundation,  which 
represents  fluid  milk  processors 
marketing  at  least  30  percent  of  all  fluid 
milk  products  being  marketed  in  the  48 
contiguous  States.  The  Secretary 
published  the  proposed  order  on  April 
21, 1993,  and  a  public  meeting  was  held 
April  29, 1993,  to  provide  an 
opportunity  for  interested  persons  to 


question  proponents  regarding  the 
proposal.  In  addition,  written  comments 
were  invited,  to  be  submitted  no  later 
than  May  21, 1993.  Under  the  Act,  the 
Secretary  must  issue  a  fluid  milk 
promotion  order  if  approved  by  fluid 
milk  processors. 

In  addition  to  this  proposed  rule, 
other  rules  are  also  necessary  to 
implement  the  program.  A  final  rule 
establishing  the  rules  for  conducting 
referenda  on  a  fluid  milk  promotion 
program  and  for  proceedings  on 
petitions  to  modify  or  be  exempted  from 
the  order  is  being  issued  concurrently 
with  this  document,  to  be  effective 
immediately. 

Notice  is  also  given  that  a  referendum 
will  be  conducted  during  the  period  of 
October  12,  through  October  21, 1993,  to 
determine  approval  of  the  fluid  milk 
promotion  order  by  affected  fluid  milk 
processors. 

Findings 

Comments  regarding  the  proposed 
order  were  received  from  19  interested 
persons.  Five  of  the  comments 
supported  adoption  of  the  fluid  milk 
promotion  program,  with  some 
suggested  modifications.  Thirteen 
comments  opposed  the  program, 
although  several  opposing  comments 
indicated  that  some  of  the  opposition  is 
based  on  being  subject  to  the  assessment 
rather  than  to  the  merits  of  the  program. 

Comments  favoring  adoption  of  tne 
program  were  received  from  the  Milk 
Industry  Foundation  (MIF),  proponent 
of  the  program;  Southern  Foods  Group, 
Inc.,  a  fluid  milk  processor  operating 
Hve  plants  in  Texas  and  Louisiana; 
National  Milk  Producers  Federation;  the 
American  Farm  Bureau  Federation;  two 
Cornell  University  researchers,  the 
Dairy  Institute  of  California;  and  Santee 
Dairies,  Inc.,  of  California.  MIF’s 
comments  stated  that  the  organization 
represents  approximately  200  fluid  milk 
processors  processing  approximately  80 
percent  of  the  nation’s  Huid  milk 
products.  MIF  asserted  its  belief  that  a 
fluid  milk  promotion  order  will  be  very 
beneficial  to  the  nation’s  fluid  milk 
processors,  dairy  farmers  and 
consumers. 

The  American  Farm  Bureau 
Federation’s  comments  favored  seeing 
the  processor  promotion  program 
implemented,  and  strongly  supported 
maintaining  the  right  of  those  directly 
impacted  by  assessments  associated 
with  promotion  orders  to  determine  the 
implementation  and  continuation  of 
such  programs. 

A  spokesman  for  the  National  Milk 
Producers  Federation  (NMPF)  stated 
that  dairy  producers  welcome  the  fluid 
milk  processors’  effort  to  expand  fluid 


milk  markets.  He  described  the 
processor-funded  promotion  program  as 
complementing  the  ongoing  producer- 
financed  dairy  product  promotion, 
research  and  nutrition  education 
programs  carried  out  by  the  National 
Dairy  Promotion  and  Research  Board. 
NMPF  is  a  national  organization 
representing  a  substantial  majority  of 
U.S.  dairy  farmers  and  the  dairy 
cooperative  marketing  associations  they 
own  and  operate. 

The  Dairy  Institute  of  California  and 
Santee  Dairies,  Inc.,  supported 
establishment  of  the  proposed  program, 
expressing  a  belief  that  it  will  allow 
cooperative  action  between  existing 
state  and  regional  programs  to  achieve 
common  goals. 

Cornell  University  Professor  Olan  D. 
Forker  and  Research  Associate  John 
Lenz  submitted  comments  describing 
the  fluid  milk  processor  promotion 
program  as  a  responsible  approach  to 
the  development  of  a  comprehensive 
collective  marketing  strategy  for  the 
fluid  milk  industry.  They  noted  that  all 
economic  analyses  of  the  generic  fluid 
milk  advertising  and  promotion 
program  indicate  that  marginal  returns 
from  such  a  program  exceed  marginal 
costs,  and  that  processors  as  a  group 
share  in  the  benefits  generated  by  the 
current  producer-funded  program.  'The 
researchers  concluded  that  processors 
will  benefit  from  increases  in  the 
advertising  and  promotion  efforts 
beyond  current  levels.  The  Cornell 
University  commentors  appended  to 
their  comments  two  research  reports 
documenting  the  success  of  fluid  milk 
advertising  in  increasing  fluid  milk 
sales. 

A  number  of  small  fluid  milk 
processors,  producer-handlers,  a  dairy 
farmer,  a  consumer  and  the  food  service 
director  of  a  school  district  in 
Pennsylvania  submitted  comments 
opposing  implementation  of  the 
proposed  order.  Most  of  the  comments 
objected  to  the  proposed  assessments, 
with  some  commentors  arguing  that  the 
level  of  distribution  at  which  a 
processor  becomes  subject  to  the 
assessment  should  be  increased,  or  that 
all  producer-handlers  should  be  exempt 
from  assessment.  Other  comments 
asserted  that  the  monies  collected 
would  be  wasted  on  administrative 
costs  and  cause  more  paperwork,  and 
that  the  promotion  of  fluid  milk  is  not 
an  area  that  should  be  subject  to 
government  activity. 

Several  processors  indicated  that  they 
cannot  afford  to  pay  a  20-cent  per 
hundredweight  assessment,  and 
expressed  concern  that  the  fluid  milk 
promotion  program  can  be  expected  to 
benefit  only  large  processors  at  the 
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expense  of  smaller  processors,  causing 
local  advertising  and  sponsorship  of 
charitable  community  activities  to  be 
curtailed. 

One  processor  stated  that  it  sells  fluid 
milk  only  to  food  service  companies, 
with  no  store  sales,  and  that 
consequently  the  program  would  result 
only  in  costs,  with  no  benefit.  A  dairy 
farmer-owned  cooperative  fluid  milk 
processor  argued  that  15  cents  per 
hundredwei^t  is  already  being 
deducted  from  dairy  farmers’  returns  to 
cover  the  cost  of  the  producer-funded 
advertising  and  promotion  program,  and 
that  an  additional  20-cent  deduction 
from  their  fluid  business  would  create 
an  excessive  burden  fur  dairy  farmers. 

The  dairy  farmer  commentor  opposed 
any  further  assessments  on  dairy 
farmers,  stating  the  assumption  that  any 
assessment  would  ultimately  come  out 
of  farmers’  pockets.  The  school  food 
service  director  argued  that  schools  are 
required  to  offer  milk  with  all  lunches, 
and  will  receive  no  benefit  from  the 
added  cost  that  would  be  passed  on  in 
increased  costs  for  milk  from 
processors. 

A  consumer  objected  to  the  fluid  milk 
promotion  program,  characterizing  the 
assessment  as  one  the  government 
should  be  reducing  rather  than 
implementing.  The  consumer  raised  the 
question  of  why  consumers  should  pay 
more  for  milk  so  other  consumers  can  be 
encouraged  to  drink  more  of  it. 

Under  the  provisions  of  the  Fluid 
Milk  Promotion  Act  of  1990  (the  Act), 
the  Secretary  is  required  to  issue  a 
promotion  order  that  complies  with  the 
authorizing  legislation.  The  Act 
provides  that  if  the  Secretary  receives  a 
proposed  order  from  processors 
representing  not  less  than  30  percent  of 
the  volume  of  fluid  milk  products 
marketed  by  all  processors,  he  must 
publish  the  proposal  for  public 
comment.  The  Secretary  is  then 
required  to  issue  a  promotion  order, 
taking  into  consideration  the  comments 
received  and  including  in  the  order  the 
provisions  necessary  to  ensure  that  the 
order  is  in  conformity  with  the 
requirements  and  declared  policy  of  the 
Act. 

A  proposed  order  was  received  from 
processors  representing  the  required 
share  of  the  nation’s  marketings  of  fluid 
milk  products.  The  proposal  was 
published  and  comments  have  been 
received,  including  those  that  were 
received  at  a  public  meeting  held  to 
discuss  the  proposal.  Acco^ingly,  it  is 
now  incum^nt  upon  the  Secreteiry  to 
issue  a  new  promotion  order  and  submit 
it  to  fluid  milk  processors  for  their 
approval. 


Some  modifications  of  the  order  as 
published  in  the  notice  asking  for 
comments  should  be  made  in  response 
to  comments  filed  and  for  the  purpose 
of  making  the  order  more  effective  and 
to  facilitate  the  administration  of  it. 

MIF  requested  that  the  proposed 
representative  month  for  determining 
approval  of  the  order  for  the  first  fiscal 
period,  July  1992,  be  changed  to  a  later 
month  to  reflect  on  a  more  current  basis 
the  status  of  participants  in  the  market 
at  the  time  of  the  initial  referendum. 

MIF  stated  that  the  representative 
month  should  be  the  month  for  which 
the  most  recent  audited  sales  data  are 
available,  and  suggested  May  or  June 
1993. 

It  cannot  be  assumed  that  audited 
sales  data  would  be  available  for  all 
fluid  milk  processors  within  three  or 
four  months  of  the  referendum. 

However,  experience  under  the  Federal 
order  program,  which  covers  about  80 
percent  of  the  Grade  A  milk  supply 
available  for  fluid  use,  demonstrates 
that  in  total  there  is  little  difference 
between  audited  and  unaudited  data.  It 
is  desirable,  then,  to  use  as  current  a 
representative  period  as  is  practicable  in 
terms  of  being  able  to  verify  sales  data 
if  necessary.  Therefore,  the 
representative  period  for  the  initial 
referendum  is  changed  to  May  1993. 

In  comments  filed  by  the  American 
Farm  Bureau  Federation  questions  were 
raised  about  the  possibility  of  conflict  of 
interest  arising  from  the  definition  of  an 
“eligible  organization’’  and  the  ability  of 
such  an  organization  to  nominate  Board 
members  and  be  contracted  with  by  the 
Board  to  administer  the  program.  The 
Farm  Bureau  asked  if  other 
organizations  other  than  “eligible 
organizations”  would  be  considered 
interested  parties  for  purposes  of 
nominating  Board  members,  and 
whether  the  term  “interested  party" 
should  be  defined  in  the  order. 

It  should  not  be  necessary  to  define 
“interested  parties’’  in  the  order.  The 
Secretary  should  be  able  to  determine 
which  organizations  that  may  wish  to 
nominate  Fluid  Milk  Promotion  Board 
members  are  in  fact  “interested  parties.” 
No  problem  of  conflict  of  interest  is 
foreseen  in  the  provisions  dealing  with 
“eligible  organizations.”  Any  such 
organization  would  be  subject  to  audit, 
and  its  actions  in  administering  the 
fluid  milk  promotion  program,  if  it 
assumed  that  responsibility  under  a 
contract  with  the  Board,  would  be 
subject  to  review  by  the  Secretary. 

In  response  to  a  question  raised  at  the 
public  meeting  about  the  appropriate 
Region  for  the  District  of  Columbia,  MIF 
stated  that  the  District  should  be 
included  in  Region  3  with  Delaware, 


Maryland,  Pennsylvania,  and  Virginia. 
Since  the  District  is  surrounded  by 
Maryland  and  Virginia,  Region  3  is  its 
logical  placement.  The  order  is  changed 
accordingly. 

MIF  also  indicated,  in  response  to  a 
question,  that  it  is  important  that  the 
program  be  implemented  as  quickly  as 
possible  because  of  time  constraints 
imposed  by  the  authorizing  legislation 
and  the  industry’s  need  for  the  program. 
To  this  end,  MIF  would  have  no 
objection  to  allowing  the  solicitation  of 
nominations  for  the  Board  in  advance  of 
the  effective  date  of  the  order. 
Accordingly,  the  order  is  changed  to 
allow  the  solicitation  of  Board  member 
nominations  before  the  order  becomes 
effective. 

At  the  public  meeting.  Southern 
Foods  Group,  Inc.  (SFG),  a  processor 
operating  5  plants  in  Texas  and 
Louisiana,  supported  the  non-brand 
aspect  of  the  promotion  activities 
authorized  by  the  order.  However,  the 
SFG  representative  expressed  concern 
about  the  possibility  of  a  handler  buying 
advertising  space  in  close  proximity  to 
generic  advertising  placed  by  the  Board, 
resulting  in  the  impression  that  the 
combined  advertising  refers  to  the 
specific  handler’s  brand.  MIF  stated  in 
written  comments  following  the  public 
meeting  that  it  would  recommend  to  the 
Board  that  it  require  any  publication 
receiving  Board  advertising  to  avoid 
placing  branded  advertising  in  close 
proximity  to  Board  advertising. 

SFG’s  written  comments  included 
suggested  language  to  add  to  the 
provisions  of  the  order  specifying  duties 
of  the  Board  that  would  prohibit  such 
advertising  practices.  SFG’s 
recommendation  has  merit,  and  it  is 
supported  in  principle  by  MIF. 
Accordingly,  the  suggested  language 
proposed  by  SFG  should  be  added  to  the 
section  specifying  duties  of  the  Board. 

Comments  filed  by  the  Dairy  Institute 
of  California  and  Santee  Dairies,  Inc., 
asserted  that  the  order  should  require 
the  grant  of  80  percent  of  assessments 
collected  from  California  processors  to 
the  California  state  advertising  program, 
rather  than  “up  to”  80  percent.  The 
California  processor  interests  also  stated 
that  the  order  should  require  that  such 
funds  be  remitted  within  30  days,  and 
that  the  California  Fluid  Milk  Processor 
Advisory  Board  be  provided 
documentation  that  the  amount  of 
assessments  paid  by  California 
processors  that  are  not  granted  back  to 
the  California  promotion  program  are 
spent  in  California. 

The  California  processor  promotion 
program  is  funded  by  a  level  of 
assessments  higher  than  the  assessments 
required  under  the  national  program. 
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The  level  of  funding  has  been  carefully 
considered  to  assure  California 
processors  a  strong  return  on  their 
assessment  for  promotion  over  the 
planned  3-year  program.  According  to 
the  terms  of  the  California  program, 
California  assessments  will  be  reduced 
by  the  amoimt  of  the  Federal  program 
assessment  with  the  understanding  that 
80  percent  of  the  Federal  assessment 
will  be  returned  to  the  California 
program.  The  success  of  the  California 
program  is  dependent  upon  receiving  all 
of  its  planned  funding  in  a  timely 
manner.  Therefore,  this  order  should 
incorporate  the  language  requested  by 
the  California  common  tors. 

Comments  filed  by  the  American 
Farm  Bureau  Federation  and  Oak  Tree 
Dairy,  Inc.,  questioned  the  disposition 
of  funds  that  presumably  would  be 
collected  from  regulated  processors  as  a 
result  of  the  20-cent  assessment  being 
added  to  the  Federal  order  Class  I  price 
when  in  fact  the  processors  may  be 
exempt  from  the  assessment  because  of 
the  size  of  their  operations.  There  is  no 
provision  in  the  order  for  refunding 
such  assessments  because  there  is  no 
intention  that  they  would  ever  be 
collected  in  such  a  situation. 

The  Farm  Bureau  and  MIF  both 
commented  on  the  need  to  change  the 
language  of  the  proposed  order  in  the 
section  dealing  with  the  required 
continuation  referendum.  A  producer- 
handler  representative  argued  that  the 
order  should  have  to  be  approved  by  at 
least  80  percent  of  the  processors  voting 
who  marketed  at  least  80  percent  of  the 
total  volume  of  milk  marketed  during 
the  representative  period.  The  changes 
requested  by  the  Farm  Bureau  and  MIF 
are  made  for  the  purpose  of  clarifying 
the  intent  of  the  proposed  order.  The 
level  of  approval  required  to  implement 
the  provisions  of  the  order  is  set  forth 
in  the  Act,  and  is  not  subject  to  change. 

Comments  relating  to  exemptions 
from  the  assessment  required  by  the 
order  were  received  from  a  number  of 
afrected  persons.  The  school  food 
service  director  of  the  Tredyffin/ 
Easttown  School  District  in  Berwyn,  PA, 
proposed  that  if  the  order  is 
implemented,  milk  sold  to  schools  be 
exempted  from  the  assessment.  The 
operator  of  West  Dairies,  a  processor 
selling  directly  to  food  service 
companies,  suggested  an  exemption  for 
processors  with  less  than  10  percent 
store  business.  Ellen  Spear,  a  consultant 
representing  producer-handler  interests, 
argued  that  all  producer-handlers 
should  be  exempt  from  the  assessment 
because  they  are  already  subject  to  the 
15-cent  producer  promotion  program 
overseen  by  the  National  Dairy  Board. 

) 


A  comment  firom  Brown  Dairy,  of 
Coalville,  Utah,  stated  that  the  proposed 
exemption  level  of  300,000  pounds  of 
fluid  milk  products  per  month  should 
be  changed  to  500,000  pounds.  A 
similar  comment  from  Schoenberg 
Farms  of  Arvada,  Colorado,  suggested 
an  exemption  level  of  1,000,000  pounds, 
with  processors  marketing  more  than 
that  paying  the  assessment  on  only  that 
portion  of  their  marketings  over 
1,000,000  pounds  per  month.  MIF’s 
comments  agreed  with  Brown  Dairy’s 
that  an  exemption  level  of  500,000 
pounds  per  month  instead  of  300,000 
would  not  harm  the  effectiveness  of  the 
program  or  change  the  situation  of  a 
large  number  of  processors  with  a  very 
small  share  of  the  total  milk  volume. 

Comments  fried  on  behalf  of 
Heartland  Dairy  Limited  Partnership 
(Heartland),  a  fluid  milk  processor 
operating  in  the  Central  Arizona 
marketing  area,  argued  that  the  Fluid 
Milk  Promotion  Act  of  1990  did  not 
authorize  the  exemption  of  any  fluid 
milk  products  processed  and  sold 
within  the  48  contiguous  States  from  the 
promotion  program  assessment. 

Heartland’s  comments,  and  all  others 
that  referred  to  the  proposed  exemption 
on  the  basis  of  the  volume  of  a 
processor’s  disposition,  became  moot 
with  the  passage  of  the  "Fluid  Milk 
Promotion  Act  Amendments  of  1993.’* 
The  amendments  specify  that  the 
defrnition  of  a  "fluid  milk  processor” 
who  is  to  be  subject  to  the  20-cent 
assessment  be  limited  to  those  who 
process  and  market  commercially  more 
than  500,000  pounds  of  fluid  milk 
products  in  consumer-type  packages  per 
month. 

Order 

Included  herein  is  an  order 
establishing  a  Fluid  Milk  Promotion 
Program,  which  has  been  decided  upon 
as  the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
document  be  published  in  the  Federal 
Register. 

Referendum  Order  to  Determine 
Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent. 

It  is  hereby  directed  that  a  referendum 
be  conducted  during  the  period  of 
October  12  through  October  21, 1993,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  being  issued 
concurrently  with  this  document  to 
determine  whether  the  following  order 
is  approved  by  fluid  milk  processors,  as 
defined  under  the  terms  of  the  order, 
who  during  the  following  representative 
period  were  engaged  in  the  distribution 


of  fluid  milk  products  within  the  48 
contiguous  United  States. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  May  1993. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Patrick  S.  Clark. 

List  of  Subjects  in  7  CFR  Part  1160 
Fluid  milk  products.  Milk,  Promotion. 
It  is  hereby  proposed  that  Title  7  of 
the  Code  of  Federal  Regulations  be 
amended  by  adding  a  new  Subpart 
consisting  of  §§  1160.101-1160.508  to 
Part  1160  to  read  as  follows: 

PART  1160~FLUID  MILK  PROMOTION 
PROGRAM 

Subpart — Fluid  Milk  Promotion  Order 

Definitions 

Sec. 

1160.101  Act. 

1160.102  Department. 

1160.103  Secretary. 

1160.104  United  States. 

1160.105  Board. 

1160.106  Person. 

1160.107  Fluid  milk  product. 

1160.108  Fluid  milk  processor. 

1160.109  Milk. 

1160.110  Class  I  price. 

1160.111  Promotion, 

1160.112  Research. 

1160.113  Fiscal  period. 

1160.114  Eligible  organization. 

1160.115  Milk  marketing  area. 

1160.116  Initial  referendum. 

1160.117  Continuation  referendum. 

National  Fluid  Milk  Processor  Promotion 
Board 

1160.200  Establishment  and  membership. 

1160.201  Term  of  o^ice. 

1160.202  Nominations. 

1160.203  Nominee’s  agreement  to  serve. 

1160.204  Appointment. 

1160.205  Vacancies. 

1160.206  Procedure. 

1160.207  Compensation  and 
reimbursement. 

1160.208  Powers  of  the  Board. 

1160.209  Duties  of  the  Board. 

1160.210  Expenses. 

1160.211  Assessments. 

1160.212  Influencing  governmental  action. 

1160.213  Adjustment  of  accounts. 

1160.214  Charges  and  penalties. 

Promotion,  Consumer  Education  and 
Research 

1160.301  Promotion,  consumer  eduction 
and  research. 

Reports,  Books  and  Records 

1160.401  Reports. 

1160.402  Books  and  records. 

1160.403  Confidential  treatment. 

Miscellaneous 

1160.501  Continuation  Referenda 

1 160.502  Proceedings  after  suspension  or 
termination. 
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1 160.503  Effect  of  suspension,  termination 
or  amendment. 

1160.504  Personal  liability. 

1160.505  Patents,  copyrights,  inventions 
and  publications. 

1160.506  Amendments. 

1160.507  Report. 

1160.508  Separability. 

Andiority:  7  U.S.C  6401-6417. 

Subpait — HukI  Milk  Promotion  Order 

Definitions 

§1160.101  Act 

Act  means  the  Fluid  Milk  Promotion 
Act  of  1990,  Subtitle  H  of  Title  XIX  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  Public  Law  101- 
624,  7  U.S.C.  6401-6417,  and  any 
amendments  thereto. 

§1160.102  Department 
Department  means  the  United  States 
Department  of  Agriculture. 

§1160.103  Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
o^cer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

§1160.104  Unltad  States. 

United  States  means  the  48 
contiguous  states  in  the  continental 
United  States  and  the  District  of 
Columbia,  except  that  United  States 
means  the  50  states  of  the  United  States 
of  America  and  the  District  of  Columbia 
under  the  following  provisions:  The 
petition  and  review  under  Section 
1999K  of  the  Act,  enforcement  under 
Section  1999L  of  the  Act,  and 
investigations  and  power  to  subpoena 
under  Section  1999M  of  the  Act. 

§1160.1(»  Board. 

Board  means  the  National  Processor 
Advertising  and  Promotion  Board 
established  pursuant  to  7  U.S.C. 

§  6407(b)(1)  and  this  subpart 
(hereinafter  known  as  the  National 
Fluid  Milk  Processor  Promotion  Board 
or  Board). 

§1160.106  Paraon. 

Person  means  any  individual,  group 
of  individuals,  paiteership,  corporation, 
association,  cooperative  or  other  entity. 

§  1 160.107  Ruid  milk  product 

(a)  Fluid  milk  product  means  any  of 
the  following  pr^ucts  in  fluid  or  frozen 
form:  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and 
milkshake  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 


are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  Fluid  milk  product  does  not 
include  evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  specifically 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  milk  solids,  and  whey. 

§  1 160.108  Ruid  milk  processor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  market  not 
more  than  500,000  pounds  of  such  fluid 
milk  products  during  the  representative 
month  set  forth  below: 

(1)  For  the  first  fiscal  period,  the 
representative  month  shall  be  May  1993; 

(2)  For  the  second  fiscal  period,  the 
representative  month  shall  be  the  month 
that  the  Secretary  uses  as  the 
representative  montli  in  the  conduct  of 
the  continuation  referendum;  and 

(3)  For  each  additional  fiscal  period, 
the  representative  month  shall  be  the 
first  month  of  the  fiscal  period. 

(b)  Any  person  who  did  not  qualify  as 
a  fluid  milk  processor  for  a  fiscal  period 
because  of  the  500,000-pound  limitation 
shall  not  later  qualify  as  a  fluid  milk 
processor  during  that  fiscal  period  even 
though  the  monthly  volume  limitation 
is  later  exceeded  during  that  period. 

(c)  Any  person  who  qualified  as  a 
fluid  milk  processor  for  a  fiscal  period 
and  whose  monthly  marketings  of  fluid 
milk  products  later  become  500,000 
pounds  or  less  shall  ho  longer  qualify  as 
a  fluid  milk  processor  during  that  fiscal 
period  beginning  with  the  month  in 
which  the  marketings  first  dropped 
below  the  volume  limitation. 

(d)  For  the  purpose  of  determining 
qualification  as  a  fluid  milk  processor, 
each  processor  of  fluid  milk  products 
shall  report  for  the  representative  month 
of  each  fiscal  period  the  hundredweight 
of  fluid  milk  products  processed  and 
marketed  by  the  processor. 

§116ai09  MUk. 

Milk  means  any  class  of  cow’s  milk 
produced  in  the  United  States. 

§1160.110  Class  I  price. 

Class  I  price  is  the  price  that  is 
established  for  Class  I  milk  in  each 
marketing  area  under  milk  marketing 


orders  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  7  U.S.C.  601-674. 

§1160.111  Promotion. 

Promotion  means  the  following 
activities; 

(a)  Consumer  Education,  which 
means  any  program  utilizing  public 
relations,  advertising  or  other  means 
devoted  to  educating  consumers  about 
the  desirable  characteristics  of  fluid 
milk  products  and  directed  toward 
increasing  the  general  demand  for  fluid 
milk  products. 

(b)  Advertising,  which  means  any 
advertising  or  promotion  program 
involving  only  fluid  milk  products  and 
directed  toward  educating  consumers 
about  the  positive  attributes  of  fluid 
milk  and  increasing  the  general  demand 
for  fluid  milk  products. 

§1160.112  Research. 

(a)  Research  means  market  research 
limited  to  the  support  of  promotion  and 
consumer  education  efforts. 

(b)  Research  does  not  include 
research  directed  to  product 
characteristics  such  as  nutrients; 
product  development  including  new 
products;  improved  technology  in 
production,  manufacturing  or 
processing;  or  any  other  efforts  not 
directly  applicable  to  measuring  or 
increasing  the  effectiveness  of 
promotion  and  consumer  education 
activities  in  expanding  sales  of  fluid 
milk  products. 

§  1 160.1 13  Rscal  period. 

Fiscal  period  means  prior  to  a 
continuation  referendum,  the  initial 
period  of  up  to  30  months  that  this 
subpart  is  effective.  Thereafter,  the  fiscal 
period  shall  be  such  annual  period  as 
the  Board  may  determine,  except  that 
the  Board  may  provide  for  a  lesser  or 
greater  period  as  it  may  find  appropriate 
for  the  period  immediatdy  after  the 
initial  fiscal  period  to  assure  ccmtinuity 
of  fiscal  periods  until  the  beginning  of 
the  first  annual  fiscal  period. 

§  1 160.1 14  Eligible  organization. 

Eligible  organization  means  an 
organization  eligible  to  nominate 
members  of  the  Board  and  which  meets 
the  following  criteria: 

(a)  Is  a  nonprofit  organization 
pursuant  to  Section  501(c)  (3).  (5),  or  (6) 
of  the  Internal  Revenue  C^e  (26  U.S.C. 
501  (c)  (3),  (5).  or  (6)); 

(b)  Is  governed  by  a  board  comprised 
of  a  majority  of  fluid  milk  processors; 
and 

(c)  Represents  fluid  milk  processors 
on  a  national  basis  whose  members 
process  more  than  50  percent  of  the 
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fluid  milk  products  processed  and 
marketed  within  the  United  States. 

§1160.115  Milk  marketing  area. 

Milk  marketing  area  means  each  area 
within  which  milk  being  marketed  is 
subject  to  a  milk  marketing  order  issued 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  7 
U  S.C.  601-674,  or  applicable  state  laws. 

§  1 160.1 16  Initial  rafarendum. 

Initial  referendum  means  the 
referendum  among  fluid  milk  processors 
that  the  Secretary  conducted  prior  to  the 
effective  date  of  this  subpart. 

§  1 1 60.1 1 7  Continuation  raferandum. 

Continuation  referendum  means  that 
referendum  among  fluid  milk  processors 
that  the  Secretary  shall  conduct  as 
provided  in  §  1160.501. 

National  Fluid  Milk  Processor 
Promotion  Board 

§  1 1 60.200  Eatabliahmant  and 
mambarahip. 

(a)  There  is  hereby  established  a 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members,  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 
extent  practicable,  members 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  one  member. 

The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  from  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  must 
be  active  owners  or  employees  of  a  fluid 
milk  processor.  The  failure  of  such  a 
member  to  own  or  work  for  the  fluid 
milk  processor  with  whom  the  member 
was  associated  at  the  time  of  his  or  her 
appointment  to  the  Board  shall 
disqualify  that  member  for  membership 
on  the  Board  for  the  remainder  of  that 
term. 

(b)  In  selecting  the  15  Board  members 
who  represent  geographic  regions,  one 
member  shall  selected  from  each  of 
the  following  regions: 

Region  1.  Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont. 

Region  2.  New  York  and  Now  Jersey. 

Region  3.  Delaware,  Maryland,  Pennsylvania, 
Virginia,  and  the  District  of  Columbia. 
Region  4.  Georgia,  North  Carolina  and  South 
Carolina. 

Region  5.  Florida. 

Region  6.  Ohio  and  West  Virginia. 

Region  7.  Michigan,  Minnesota,  North 
Dakota,  South  Dakota  and  Wisconsin. 
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Region  8.  Illinois  and  Indiana. 

Region  9.  Alabama,  Kentucky,  Louisiana, 
Mississippi  and  Tennessee. 

Region  10.  Texas. 

Region  11.  Arkansas,  Iowa,  Kansas,  Missouri, 
Nebraska  and  Oklahoma. 

Region  12.  Arizona,  Colorado,  New  Mexico, 
Nevada,  and  Utah. 

Region  13.  Idaho,  Montana,  Oregon, 
Washington  and  Wyoming. 

Region  14.  Northern  California  which  shall 
be  composed  of  the  Northern  California 
Marketing  Area  and  the  South  Valley 
Marketing  Area  as  deflned  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2. 
Part  3,  Division  21,  of  the  California 
Food  and  Agriculture  Code,  eflective 
February  3, 1992. 

Region  15.  Southern  California  which  shall 
be  composed  of  the  Southern  California 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2, 
Part  3,  Division  21,  of  the  California 
Food  and  Agriculture  Code,  effective 
February  3, 1992. 

§  1 160.201  Term  of  office. 

(a)  The  members  of  the  Board  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the 
initial  Board  shall  serve  proportionately, 
for  terms  of  one  year,  two  years,  and 
three  years,  as  determined  by  the 
Secretary.  The  terms  of  all  Board 
members  shall  expire  upon  the 
suspension  or  termination  of  the  order 
except  as  provided  in  §  1160.502. 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 

§  1 1 60.202  Nominations. 

Nominations  for  members  of  the 
Board  shall  be  made  in  the  following 
manner: 

(a)  The  Secretary  shall  solicit 
nominations  for  the  initial  Board  from 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Fluid  milk 
processors  and  other  interested  parties 
may  submit  nominations  for  positions 
on  the  Board  for  regions  in  which  they 
are  located  or  market  fluid  milk,  and  for 
at-iarge  members.  Eligible  organizations 
may  submit  a  slate  of  nominees  for  seats 
in  all  regions  and  for  at-large  members. 

(b)  After  the  appointment  of  the  initial 
Board,  the  Secretary  shall  announce  at 
least  180  days  in  advance  of  the 
expiration  of  members’  terms  that  such 
terms  are  expiring,  and  shall  solicit 
nominations  for  such  positions  in  the 
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manner  described  in  paragraph  (a)  of 
this  section.  Nominations  for  such 
positions  should  be  submitted  to  the 
Secretary  not  less  than  120  days  prior  to 
the  expiration  of  members’  terms. 

§  1 1 60.203  Nominee's  agreement  to  serve. 

Each  nominee  for  Board  membership 
must  File  with  the  Secretary  at  the  time 
of  nomination  a  written  agreement  to 
serve  on  the  Board  if  appointed. 

§  1 1 60.204  Appointment 

From  the  nominations  made  pursuant 
to  §  1160.202,  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  for 
in  §§1160.200  and  1160.201. 

§1160.205  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  made  by  individual  fluid 
milk  processors  and  other  interested 
parties,  including  eligible  organizations, 
for  the  Board,  or  from  nominations 
made  by  the  Board. 

§  1 1 60.206  Procedure. 

(a)  A  majority  of  the  members  shall 
constitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  the 
concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  timely 
notice  of  meetings. 

(b)  The  Board  may  take  action  upon 
the  concurring  votes  of  a  majority  of 
members  by  mail,  telephone,  telegraph, 
or  other  means  of  electronic 
communication  when,  in  the  opinion  of 
the  chairperson  of  the  Board,  such 
action  must  be  taken  before  a  meeting 
can  be  called.  Action  taken  by  this 
emergency  procedure  is  valid  only  if  all 
members  are  notified  and  provided  the 
opportunity  to  vote  and  any  telephone 
vote  is  confirmed  promptly  in  writing. 
Any  action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board. 

§  1 1 60.207  Compensation  and 
reimbursement 

The  members  of  the  Board  and 
trustees,  if  any,  named  under 
§  1160.502,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart. 

§  1 160.208  Powers  of  the  Board. 

The  Board  shall  have  the  following 
powers: 
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(a)  To  receive  and  evaluate,  or  on  its 
own  initiative  develop,  and  budget  for 
plans  or  projects  to  educate  consumers 
and  promote  the  use  of  fluid  milk 
products  and  to  make  recommendations 
to  the  Secretary  regarding  such 
proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions; 

(c)  To  make  rules  and  regulations  to 
eHectuate  the  terms  and  provisions  of 
this  subpart; 

(d)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart; 

(e)  To  employ  such  persons  as  the 
Board  deems  necessary  and  determine 
the  duties  and  compensation  of  such 
persons; 

(f)  To  contract  with  eligible 
organizations  or  other  persons  to 
conduct  activities  authorized  pursuant 
to  this  subpart; 

(g)  To  select  committees  and 

,  subcommittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart;  and 

(i)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  §  1160.211  in.  and 
only  in,  obligations  of  the  United  States 
or  any  etgency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 

§  1160.209  Duties  of  the  Board. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  horn  among 
its  members  a  chairperson,  who  may 
serve  for  a  term  of  one  year  and  not 
more  than  two  consecutive  terms,  and  to 
select  such  other  officers  as  may  be 
necessary; 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects.  However,  for  the  initial  fiscal 
period,  the  budget  shall  be  such  sum  as 
may  be  collected  from  assessments  paid 
during  that  period; 

(c)  To  develop  and  submit  to  the 
Secretary  for  approval  promotion  and 


consumer  education,  and  research  plans 
orprojects; 

fd)  To  the  extent  practicable,  carry  out 
consumer  education  and  promotion 
programs  under  §  1160.301  in  such  a 
manner  as  to  ensure  that  advertising 
coverage  in  each  of  the  regions  defined 
in  §  1160.200  is  proportionate  to  funds 
collected  from  each  such  region; 

(e)  To  disseminate  information  to 
fluid  milk  processors  or  eligible 
organizations; 

(f)  To  maintain  minutes,  books  and 
records  that  accurately  reflect  all  of  the 
acts  and  transactions  of  the  Board, 
which  shall  be  available  to  the  Secretary 
for  inspection  and  audit,  and  prepare 
and  promptly  report  minutes  of  each 
Board  meeting  to  the  Secretary  and 
submit  such  reports  from  time  to  time 
to  the  Secretary  as  the  Secretary  may 
prescribe,  and  to  account  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(g)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  may  approve 
for  the  development  and  conduct  of 
activities  authorized  under  this  subpart 
and  for  the  payment  of  the  cost  thereof 
with  funds  collected  through 
assessments  pursuant  to  §  1160.211  and 
income  from  such  assessments.  Any 
such  contract  or  agreement  shall 
provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  budget(s)  showing  the 
estimated  cost  of  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall  be 
adopted  upon  approval  of  the  Secretary; 
and 

(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  all  activities  conducted  pursuant  to 
the  contract  or  agreement,  and  provide 
accounts  of  all  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
periodically  may  audit  the  records  of 
the  contracting  parties; 

(h)  For  the  initial  fiscal  period,  the 
Board  shall  contract,  to  the  extent 
practicable  and  subject  to  the  approval 
of  the  Secretary,  with  an  eligible 
organization  to  carry  out  the  provisions 
of  this  subpart; 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
and  an  accounting  for  funds  received 
and  expended; 

(j)  To  have  an  audit  of  its  financial 
statements  conducted  by  a  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards, 
at  the  end  of  the  first  15  months  of  the 


initial  fiscal  period,  at  the  end  of  the 
initial  fiscal  period,  and  at  least  once 
each  fiscal  period  thereafter  as  well  as 
at  such  other  times  as  the  Secretary  may 
request,  and  to  submit  a  copy  of  each 
such  audit  report  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
committees  of  the  Board,  including 
actions  conducted  under  §  1160.206(b), 
as  is  given  to  such  Board  or  committee 
members  in  order  that  the  Secretary,  or 
a  representative  of  the  Secretary,  may 
attend  such  meetings; 

(l)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  rermested; 

(m)  The  Board  shall  take  reasonable 
steps  to  coordinate  the  collection  of 
assessments,  and  promotion,  education, 
and  research  activities  of  the  Board, 
with  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b));  and 

(n)  The  Board  shall  conduct 
advertising  using  third  parties  only 
through  contracts  which  shall  prohibit 
the  third  party  from  selling,  offering  for 
sale,  or  otherwise  making  available 
advertising  time  or  space  to  private 
industry  members  conducting  brand- 
name  advertising  which  immediately 
precedes,  follows,  appears  in 
juxtaposition,  or  appears  in  the  midst  of 
Board-sponsored  advertising. 

§  1 1 60.21 0  Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for 
a  reasonable  reserve)  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  for  its 
administration,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the 
provisions  of  this  subpart:  except  that, 
after  the  Board's  first  year,  it  shall  not 
spend  on  its  administration  more  than 
5  percent  of  the  assessments  collected 
during  any  fiscal  period  subsequent  to 
the  initial  fiscal  period.  Such 
administrative  expenses  shall  be  paid 
from  assessments  collected  pursuant  to 
§1160.211. 

(b)  The  Board  shall  reimburse  the 
Secretary  for  administrative  costs 
incurred  by  the  Department  from 
assessments  collected  pursuant  to 
§1160.211. 

(c)  Within  30  days  after  funds  are 
remitted  from  Regions  14  and  15,  the 
Board  shall  provide  a  grant  of  80%  of 
such  funds  to  the  entity  authorized  by 
the  laws  of  the  State  of  California  to 
conduct  an  advertising  program  for  fluid 
milk  products  in  that  State  for  the 
purpose  of  implementing  a  coordinated 
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advertising  program  in  the  markets 
within  those  regions.  Such  grant  shall 
be  provided  with  the  approval  of  the 
Secretary  on  the  following  conditions: 

(1)  The  granted  funds  shall  be  utilized 
to  implement  a  fluid  milk  promotion 
campaign  within  the  markets  within 
those  regions.  Verification  of  the 
implementation  of  this  program  shall  be 
provided  to  the  Board. 

(2)  The  Board  shall  ensure  that  the 
recipients  of  these  funds  implement  a 
research  and  evaluation  program  to 
determine  the  effect  of  such  program  on 
consumption  of  fluid  milk  within  the 
region. 

(3)  The  recipient  of  these  funds  must 
provide  to  the  Board  data  from  the 
research  and  evaluation  programs  so 
that  the  Board  can  determine  the  effect 
of  the  program  on  consumption  of  fluid 
milk. 

§1160.211  Assessments. 

(a)  (1)  Each  fluid  milk  processor  shall 
pay  to  the  Board  or  its  designated  agent 
an  assessment  of  $.20  per 
hundredweight  of  fluid  milk  products 
processed  and  marketed  commercially 
in  consumer-type  packages  in  the 
United  States  by  such  fluid  milk 
processor:  Provided,  however,  that  for 
the  initial  fiscal  period  the  assessment 
due  pursuant  to  this  section  shall  be 
paid  only  on  fluid  milk  products 
marketed  during  the  second  through  the 
seventh  months  of  that  fiscal  period. 
Producer-handlers  required  to  pay 
assessments  under  section  113(g)  of  the 
Dairy  Production  Stabilization  Act  of 
1983  (7  U.S.C.  4504(g)),  and  not  exempt 
under  §  1160.108,  shall  also  pay  the 
assessment  imder  this  subpart.  No 
assessments  are  required  on  fluid  milk 
products  exported  from  the  United 
States.  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board,  and  shall  remit  such 
assessments  to  the  Board  when  it  is 
convened. 

(2)  Within  30  days  after  the  elective 
date  of  this  subpart,  the  Secretary  shall 
announce  the  establishment  of  the 
assessment  each  month  in  the  Class  I 
price  announcement  in  each  milk 
marketing  area  by  adding  it  to  the  Class 
I  price  for  the  following  month.  In  the 
event  the  assessment  is  suspended  for  a 
given  month,  the  Secretary  shall  inform 
all  fluid  milk  processors  of  the 
suspension  in  the  Class  I  price 
announcement  for  that  month.  The 
Secretary  shall  also  inform  fluid  milk 
processors  marketing  fluid  milk 
products  in  areas  not  subject  to  milk 
marketing  orders  administered  by  the 


Secretary  of  the  establishment  or 
suspension  of  the  assessment. 

(3)  Each  processor  responsible  for 
remitting  an  assessment  shall  remit  it  to 
the  Board  not  later  than  the  last  day  of 
the  month  following  the  month  that  the 
assessed  milk  was  marketed. 

(b)  Such  assessments  shall  not: 

(1)  Reduce  the  prices  paid  under  the 
Federal  milk  marketing  orders  issued 
under  section  8c  of  the  Agricultural 
Adjustment  Act  (7  U.S.C.  608c), 
reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937; 

(2)  Otherwise  be  deducted  from  the 
amoimts  that  handlers  must  pay  to 
producers  for  fluid  milk  products  sold 
to  a  processor;  or 

(3)  Otherwise  be  deducted  from  the 
price  of  milk  paid  to  a  producer  by  a 
handler,  as  determined  by  the  Secretary. 

(c)  Money  remitted  to  the  Board  or  the 
Board’s  designated  agent  shall  be  in  the 
form  of  a  negotiable  instrument  made 
payable  to  the  Board  or  its  agent,  as  the 
case  may  be.  Processors  must  mail 
remittances  and  reports  specified  in 
§§1160.108, 1160.211(a)(1),  1160.213, 
1160.214,  and  1160.401  to  the  location 
designated  by  the  Board  or  its  agent. 

§11 60.21 2  Influencing  governmental 
action. 

No  funds  collected  by  the  Board 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

§  1160.213  Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
processor’s  reports,  records,  books  or 
accounts  or  through  some  other  means 
that  additional  money  is  due  the  Board 
or  to  such  processor  from  the  Board,  the 
Board  shall  notify  that  person  of  the 
amount  due  or  overpaid.  If  the  processor 
owes  money  to  the  Board,  it  shall  remit 
that  amount  by  the  next  date  for 
remitting  assessments  as  provided  in 
§  1160.211.  If  the  processor  has 
overpaid,  that  amount  shall  be  credited 
to  its  accoimt  and  applied  against 
amounts  due  in  succeeding  months. 

§  1 1 60.21 4  Charges  and  penalties. 

(a)  Late-payment  charge.  Any  unpaid 
assessments  shall  be  increased  1.5 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due, 
which  shall  include  any  unpaid  charges 
previously  made  pursuant  to  this 
section,  shall  be  increased  at  the  same 
rate  on  the  corresponding  day  of  each 
month  thereafter  until  paid.  For  the 


purpose  of  this  section,  any  assessment 
determined  at  a  date  later  Uian  . 
prescribed  by  this  subpart  because  of 
the  failure  of  a  processor  to  submit  a 
report  to  the  Board  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  when  due.  The 
receipt  of  a  payment  by  the  Board  will 
be  based  on  the  earlier  of  the  postmark 
date  or  the  actual  date  of  receipt. 

(b)  Penalties.  The  Secretary  may 
assess  any  person  who  violates  any 
provision  of  this  subpart  a  civil  penalty 
of  not  less  than  $500  nor  more  than 
$5,000  for  each  such  violation.  In  the 
case  of  a  willful  failure  to  pay  an 
assessment  as  required  by  this  subpart, 
in  addition  to  the  amount  due,  the 
Secretary  may  assess  an  additional 
penalty  of  not  less  than  $10,000  nor 
more  than  $100,000  for  each  such 
violation.  The  amount  of  any  such 
penalty  shall  accrue  to  the  United 
States,  which  may  recover  such  amount 
in  a  civil  suit.  The  remedies  provided  in 
this  section  are  in  addition  to,  and  not 
exclusive  of,  other  remedies  that  may  be 
available  by  law  or  in  equity. 

Promotion,  Consumer  Education  and 
Research 

§  1 1 60.301  Promotion,  consumer 
education  and  research. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  plans  or  projects 
authorized  in  §§  1160.208  and  1160.209. 
Such  plans  or  projects  shall  provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
consumer  education,  promotion  and 
research  activities  with  respect  to  fluid 
milk  products;  and 

(2)  The  evaluation  of  consumer 
education,  promotion  and  research 
activities  implemented  under  the 
direction  of  the  Board,  and  the 
communication  of  such  evaluation  to 
fluid  milk  processors  and  the  public. 

(b)  The  Board  shall  periodically 
review  or  evaluate  each  plan  or  project 
authorized  under  §  1160.301(a)  to 
ensure  that  it  contributes  to- an  effective 
program  of  promotion,  consumer 
education  and  research.  If  the  Board 
finds  that  any  such  plan  or  project  does 
not  further  the  purposes  of  the  Act,  the 
Board  shall  terminate  that  plan  or 
project. 

(c)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  employ  unfair 
or  deceptive  acts  or  practices  with 
respect  to  the  quality,  value  or  use  of 
any  competing  product. 

(d)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  make  use  of  a 
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brand  or  trade  name  of  a  fluid  milk 
product,  except  that  this  paragraph  does 
not  preclude  the  Board  from  offering 
program  material  to  commercial  parties 
to  use  under  such  terms  and  conditions 
as  the  Board  may  prescribe,  subject  to 
approval  by  the  Secretary. 

Reports,  Books  and  Records 

§1160.401  Reports. 

Each  fluid  milk  processor  marketing 
milk  and  paying  an  assessment  under 
§  1160.211  shall  be  required  to  report 
upon  the  remittance  of  such 
assessments  such  information  as  the 
Board  or  the  Secretary  may  require. 

Such  information  shall  include  but  not 
be  limited  to  the  following: 

(a)  The  quantity  of  fluid  milk 
products  marketed  that  is  subject  to  the 
collection  of  the  assessment: 

(b)  The  amount  of  a.ssessment 
remitted; 

(c)  The  reason,  if  necessary,  why  the 
remittance  is  less  than  the  number  of 
hundredweights  of  milk  multiplied  by 
20  cents;  and 

(d)  The  date  any  assessment  was  paid. 

§  1 1 60.402  Books  and  records. 

Each  person  subject  to  this  subpart 
shall  maintain  and  make  available  for 
inspection  by  agents  of  the  Board  and 
the  Secretary  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  this  subpart  and  the  regulations 
issued  hereunder,  including  such 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  period  of  their 
applicability. 

§  1 1 60.403  Confidential  treatment 

(a)  All  persons,  including  agents  and 
former  agents  of  the  Board,  ail  officers 
and  employees  and  all  former  offlcers 
and  employees  of  the  Department,  and 
all  ofllcers  and  all  employees  and  all 
former  officers  and  employees  of 
contracting  agencies  having  access  to 
commercial  or  flnancial  information 
obtained  from  such  books,  records  or 
reports  under  the  Act  and  this  subpart 
shall  keep  such  information 
confidential,  and  not  make  it  available 
to  Board  members.  Only  those  persons, 
as  determined  by  the  Secretary,  who 
have  a  specific  need  for  such 
information  in  order  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information.  In 
addition,  they  shall  disclose  only  that 
information  the  Secretary  deems 
relevant,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
discretion,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 


party,  and  involving  this  subpart. 

Nothing  in  this  section,  however,  shall 
be  deemed  to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
processors,  individuals,  groups  of 
individuals,  partnerships,  corporations, 
associations,  cooperatives,  or  other 
entities  subject  to  this  subpart  or 
statistical  data  collected  from  such 
sources,  which  statements  do  not 
identify  the  information  furnished  by 
any  such  parties,  and 

(2)  The  publication,  at  the  direction  of 
the  Secretary,  of  the  name  of  any 
processor,  individuals,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity 
that  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  the 
subpart  so  viol3ted. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  information  obtained 
under  this  subpart  may  be  made 
available  to  another  agency  of  the 
Federal  Government  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  written 
request  to  the  Secretary  specifying  the 
particular  information  desired  and  the 
law  enforcement  activity  for  which  the 
information  is  sought. 

(c)  Any  person  violating  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1,000  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  and  if  such  person  is  an  agent 
of  the  Board  or  an  officer  or  employee 
of  the  Department  shall  be  removed 
from  office. 

(d)  Nothing  in  this  subsection 
authorizes  the  Secretary  to  withhold 
information  from  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

Miscellaneous 

§1160.501  Continuation  referenda. 

(a)  At  the  request  of  the  Board,  but  not 
later  than  one  month  after  the  initial 
fiscal  period,  the  Secretary  shall 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  to  determine  whether  the 
order  should  be  suspended  or 
terminated. 

(b)  The  Secretary  at  any  time  may 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  on  whether  to  suspend  or 
terminate  the  order.  The  Secretary  shall 
hold  such  a  referendum  at  the  request 
of  the  Board  or  of  any  group  of  such 


processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  in  the  United  States 
by  all  fluid  milk  processors. 

(c)  Any  suspension  or  termination  of 
the  order  on  the  basis  of  a  referendum 
conducted  pursuant  to  this  section  must 
be  favored: 

(1)  By  at  least  50  percent  of  the  fluid 
milk  processors  voting  in  the 
referendum:  and 

(2)  By  fluid  milk  processors  voting  in 
the  referendum  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  40  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  all  processors  of 
fluid  milk. 

(d)  If  the  Secretary  determines  that  the 
suspension  or  termination  of  the  order 
is  favored  in  the  manner  set  forth  in 

§  1160.501(c).  the  Secretary  shall  take 
such  action  within  6  months  of  such 
determination. 

§  1 1 60.502  Proceedings  after  suspension 
or  termination. 

(a)  Upon  the  suspension  or 
termination  of  this  subpart,  the  Board 
shall  recommend  to  the  Secretary  not 
more  than  five  of  its  members  to  serve 
as  trustees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board.  Once  the 
Secretary  has  designated  such  members 
as  trustees,  they  shall  become  trustees  of 
all  the  funds  and  property  that  the 
Board  owns,  possesses,  or  controls, 
including  unpaid  and  undelivered 
property  or  any  other  unpaid  claim 
existing  at  the  time  of  such  termination. 
The  actions  of  such  trustees  shall  be 
subject  to  approval  by  the  Secretary. 

(b)  The  said  trustees  shall: 

(1)  Serve  as  trustees  until  discharged 
by  the  Secretary: 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreements 
that  it  entered  pursuant  to  §§  1160.208 
and  1160.209: 

(3)  Account  for  all  receipts  and 
disbursements  and  deliver  to  any  person 
designated  by  the  Secretary  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  the  trustees: 
and 

(4)  At  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  the  Secretary’s  designee  full  title 
and  right  to  all  of  the  funds,  property, 
and  claims  of  the  Board  or  the  trustees. 

(c)  The  Secretary’s  designee  shall  be 
subject  to  the  same  obligations  with 
respect  to  funds,  property  or  claims 
transferred  or  delivered  pursuant  to  this 
subpart  as  the  Board  and  the  trustees. 

(a)  The  Board,  the  trustees  or  the 
Secretary’s  designee  shall  deliver  to  the 
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Secretary  any  residual  funds  not 
required  to  pay  liquidation  expenses, 
which  funds  may  be  used,  to  the  extent 
practicable,  to  continue  one  or  more  of 
the  promotion,  research  or  nutrition 
education  plans  or  projects  authorized 
pursuant  to  this  subpart. 

§  1 1 60.503  Effect  of  suspension, 
termination  or  amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  suspension  or 
termination  of  this  subpart  or  of  any 
regulation  issued  pursuant  hereto,  or  the 
issuance  of  any  amendment  to  either 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  of  the  Board  or  its 
trustees  which  shall  have  arisen  or 
which  may  hereafter  arise  in  connection 
with  any  provision  of  this  subpart  or 
any  regulation  issued  thereunder: 

(d)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder:  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person,  with  respect  to 
any  such  violation. 

§  1 160.504  Personal  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts  of 
either  commission  or  omission  by  such 
member  or  employee,  except  for  acts  of 
dishonesty  or  willful  misconduct, 

§11 60.505  Patents,  copyrights,  inventions 
and  publications. 

Any  patents,  copyrights,  trademarks, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  are  the 
property  of  the  United  States 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
Board.  Section  1160.502  governs  the 
disposition  of  all  such  property  upon 
suspension  or  termination  of  this 
subpart. 

§1160.506  Amendments. 

The  Secretary  may  from  time  to  time 
amend  provisions  of  this  subpart.  Any 
interested  person  or  organization 
affected  by  the  provisions  of  the  Act 
may  propose  amendments  to  the 
Secretary. 

§1160.507  Report 

The  Secretary  shall  provide  annually 
for  an  independent  evaluation  of  the 


effectiveness  of  the  fluid  milk 
promotion  program  carried  out  under 
this  subtitle  during  the  previous  fiscal 
year,  in  conjunction  with  the  evaluation 
of  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

§1160.508  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  any 
circumstances  is  held  invalid,  such 
declaration  or  holding  shall  not  offset 
the  validity  of  the  remainder  of  this 
subpart  or  the  applicability  thereof  to 
other  persons  or  circumstances. 

Dated;  August  30, 1993. 

Eugene  Branslooi, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
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Commodity  Credit  Corporation 
7  CFR  Parts  1405  and  1413 
RIN  056&-AC74 

Common  Provisions  for  the  1994 
Wheat,  Feed  Grains,  Cotton,  and  Rice 
Programs,  and  Cost  Reduction 
Options 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION;  Proposed  rule. 

SUMMARY:  The  Agricultural  Act  of  1949, 
as  amended  (1949  Act),  sets  forth 
numerous  discretionary  provisions  that 
may  be  implemented  by  the  Commodity 
Credit  Corporation  (CCC)  with  respect  to 
the  1994  crops  of  wheat,  feed  grains, 
upland  and  extra  long  staple  (ELS) 
cotton,  and  rice.  The  Food  Security  Act 
of  1985,  as  amended  (1985  Act),  permits 
the  Secretary  of  Agriculture  to  take 
certain  actions  related  to  nonrecourse 
loans  and  acreage  reduction  programs  if 
it  is  determined  that  they  will  reduce 
total  direct  and  indirect  commodity 
program  costs  without  adversely 
affecting  incomes  of  small-  and 
medium-sized  producers.  CCC  proposes 
to  make  the  following  program 
determinations  with  respect  to  the  price 
support  and  production  adjustment 
programs:  The  percentage  of  the 
estimated  deHciency  payments  that 
should  be  made  available  in  advance  to 
producers  of  the  1994  crop  of  wheat, 
feed  grains,  cotton,  and  rice:  the  types 
of  crops  that  may  not  be  planted  on 
“flexible  acreage”:  whether  to  permit 
targeted  option  payments  (TOP): 


whether  to  allow  the  planting  of 
designated  crops  on  up  to  one-half  of 
the  reduced  acreage:  whether  to  allow 
the  planting  of  oats  on  wheat  and  feed 
grains  acreage  conservation  reserve 
(ACR):  whe^er  to  allow  planting  of 
conserving  crops  on  ACR:  whether  to 
allow  alternative  crops  on  conserving 
use  acreage  for  payment:  and  whether  to 
implement  cost  reduction  options.  This 
proposed  rule  sets  forth  CCC’s  proposed 
action  regarding  these  determinations. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1993  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  wtitten  comments  to 
Acting  Deputy  Administrator,  Policy 
Analysis,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  telephone  202-720- 
7583. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Langley.  Senior  Policy 
Analyst,  Office  of  the  Deputy 
Administrator,  Policy  Analysis, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA), 
room  3090-S.  P.O.  Box  2415, 
Washington,  EX]  20013-2415  or  call 
202-690-0445. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12991  and 
Departmental  Regulation  1512-1 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  “major”.  It 
has  been  determined  that  these  program 
provisions,  if  implemented,  will  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
determination  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  only  to  the  extent  such 
provisions  are  inconsistent  with  State 
laws.  Before  any  judicial  action  may  be 
brought  concerning  these  provisions, 
the  administrative  appeal  remedies  at  7 
CFR  part  780  must  be  exhausted. 
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Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  as  follows: 


TWes 

Numbers 

Commodity  Loans  and  Purchases 

10.051 

Cotton  Prorfoction  Stabilization  .... 

10.052 

Feed  Grains  Production  Stabiliza¬ 
tion  . . . . . 

10.055 

Wheat  Production  Stabilization  .... 

10.058 

Rice  Production  Stabilization  . 

10.065 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  pf  Executive  Order 
12372,  which  requires 
intergovemment^  consultation  with 
State  and  local  o^cials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

If  the  discretionary  provisions  set 
forth  in  this  proposed  rule  are 
implemented,  there  will  not  be  any 
increase  in  the  burden  associated  with 
completing  the  program  participation 
forms.  The  impact  of  these  provisions, 
if  implemented,  provide  the  producer 
with  new  or  revised  options  concerning 
the  crops  the  producer  decides  to  plant 
or  is  authorized  to  plant,  but  the 
provisions  do  not  require  additional 
paperwork.  The  information  collection 
requirements  of  7  CFR  part  1413  have 
been  cleared  under  OMB  No.  0560-0092 
through  June  30, 1993.  ASCS  has 
resubmitted  the  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  to 
request  au  extension  of  the  clearance 
period.  Public  reporting  burden  for 
these  collections  is  estimated  to  average 
15  minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Agriculture, 

Clearance  Officer,  OIRM,  room  404-W, 
Washington  DC  20250;  and  to  the  OfHce 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  (OMB  No.  0560- 
0092)  Washin^on,  DC  20503. 

Background 

This  proposed  rule  would  amend  7 
CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  cost  reduction  options  of 
the  1985  Act  will  be  implemented. 
Accordingly,  the  Secretary  may  take  the 
following  actions  if  it  is  determined  that 
they  will  reduce  total  direct  and  indirect 
commodity  program  costs  without 
adversely  affecting  incomes  of  small- 
and  medium-sized  producers:  (a)  Enter 
into  the  commercial  market  to  purchase 
commodities  covered  by  nonrecourse 
loans  if  the  cost  would  be  less  than  later 
acquiring  the  commodity  through  loan 
defaults;  (b)  provide  for  settlement  of 
nonrecourse  loans  (including 
nonrecourse  loans  to  producers  under 
the  Farmer-Owned  Reserve  Program)  at 
less  than  foil  principal  plus  interest;  or 
(c)  reopen  signup  to  allow  producers  to 
bid  for  conversion  of  planted  acreage  to 
diverted  acreage  witli  payment  in  kind 
horn  commodity  stocks. 

If,  after  the  comment  period,  no  cost 
reduction  options  are  implemented 
under  the  final  rule,  the  Secretary  still 
reserves  the  right  to  initiate  at  a  later 
date  any  action  authorized  by  section 
1009  of  the  1985  Act.  including  the  right 
to  reopen  and  change  a  contract  enter^ 
into  by  a  producer  under  the  program  if 
the  producer  voluntarily  agrees  to  the 
change. 

This  proposed  rule  would  also  amend 
7  CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  provisions  of  the  1949  Act 
will  be  implemented  and,  if 
implemented,  the  manner  in  which 
implementation  would  be  made. 
Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
with  respect  to  the  provisions  that  are 
applicable  to  the  1994  crops  of  wheat, 
feed  grains,  upland  and  ELS  cotton,  and 
rice; 

A.  The  Percentage  of  the  Estimated 
Deficiency  Payments  That  Should  Be 
Made  Available  in  Advance  to 
Producers  of  the  1994  Crop  of  Wheat, 
Feed  Grains,  Cotton  and  Bice 

Section  114  of  the  1949  Act  requires 
that  advance  deficiency  payments  be 
made  available  to  producers  of  wheat. 


feed  grains,  upland  cotton,  and  rice  if  an 
acreage  limitation  is  in  effect.  Section 
103  of  the  1949  Act  provides 
discretionary  authority  to  provide  such 
payments  for  ELS  cotton.  Producers 
who  participate  in  farm  programs  have 
the  option  to  request  advance  dehciency 
payments.  Advance  payments  must  be 
between  40  and  50  percent  of  the 
projected  payments  for  wheat  and  feed 
grains  and  between  30  and  50  percent 
for  upland  cotton  and  rice.  Advance 
payment  for  ELS  cotton,  if  offered, 
cannot  exceed  50  percent  of  the 
projected  payment  rate. 

CCC  intends  to  make  available 
advance  deficiency  payments  of  40 
percent  of  the  projected  payments  for 
the  1994  crop  of  wheat,  feed  grains,  rice, 
upland  cotton  and,  if  applicable,  ELS 
cotton. 

B.  The  Types  of  Crops  That  May  Not  Be 
Planted  on  Flexible  Acres 

Section  504  of  the  1949  Act  states  that 
producers  may  plant  crops  other  than 
the  program  crop  on  up  to  25  percent  of 
any  participating  crop  acreage  base. 

This  acreage  is  known  as  "flexible” 
acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (a)  any  program  crop;  (b) 
any  oilseed  crop;  (c)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  dry  edible  beans,  lentils, 
peas,  and  potatoes);  and  (d)  mung  beans. 
The  planting  of  certain  fimits  or 
vegetables  may  be  permitted  if  such 
crop  is  an  industrial  or  experimental 
crop,  or  if  no  substantial  domestic 
production  or  market  exists  for  the  crop. 
The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited. 

CCC  intends  to  permit  the  same  crops 
to  be  grown  on  flexible  acreage  in  1994 
as  were  allowed  in  1993.  However,  CCC 
will  consider  adding  or  removing  crops 
to  the  list  of  prohibited  crops  that  is  set 
forth  at  7  CFR  part  1413.11(b)(4). 

C.  Whether  To  Implement  the  TOP 
Program 

Sections  107B(e)(3).  105B(e)(3). 
103B(e)(3).  and  10lB(e)(3)  of  the  1949 
Act,  with  respect  to  wheat,  feed  grains, 
upland  cotton,  or  rice,  provide  that  if  an 
acreage  limitation  program  is  iii  effect, 
the  Secretary  may  offer  producers  the 
option  of  increasing  or  decreasing  the 
acreage  reduction  level,  within  certain 
restrictions,  with  a  corresponding 
increase  or  decrease  in  the  target  price. 
The  target  price  may  be  increased  or 
decreased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
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25  percent  total  for  wheat;  by  more  than 
10  percentage  points  or  above  20 
percent  of  the  total  for  feed  grains;  by 
more  than  10  percentage  points  or  above 
25  percent  of  the  total  for  cotton;  nor  by 
more  than  5  percentage  points  or  above 
25  percent  of  the  total  for  rice.  The 
decrease  in  the  acreage  limitation 
requirement  for  all  crops  cannot  be 
more  than  one-half  of  ^e  announced 
acreage  limitation  percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  does 
not  have  a  significant  efiect  on  program 
participation  or  total  production  and 
shall  offer  TOP  in  such  a  manner  that 
will  result  in  no  additional  budget 
outlays. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  are  requested. 

D.  Whether  To  Permit  the  Planting  of 
Designated  Crops  on  up  to  Half  of  the 
Announced  Acreage  Reduction 

Sections  107B(e)(2)(F)(i), 
105B(e)(2)(F)(i),  103B(e)(2)(F)(i),  and 
10lB(e)(2)(F)(i)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  provide  that  the 
Secretary  may  permit  producers  to  plant 
a  designated  crop  on  not  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

The  designated  crops  may  be:  (a)  Any 
oilseed  crop;  (b)  any  industrial  or 
experimental  crop  designated  by  CCC; 
and  (c)  any  other  crop,  except  any  fruit 
or  vegetable  (including  dry  edible  beans, 
lentils,  peas,  and  potatoes),  not 
designated  by  the  Secretary  as  (i)  an 
industrial  or  experimental  crop,  or  (ii)  a 
crop  for  which  no  substantial  domestic 
production  or  market  exist.  Program 
crops  may  not  be  planted  on  the 
reduced  acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant 
a  designated  crop,  the  amount  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 
the  designated  crop,  by  an  amount  equal 
to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufilcient 
to  ensure  that  this  provision  does  not 
increase  (XC  outlays. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and,  if  implemented,  which  crops 
the  Secretary  should  designate  for 
planting  under  this  provision  are 
requested. 

E.  Whether  To  Permit  the  Planting  of 
Oats  on  Wheat  and  Feed  Grain  ACR 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 


oats  will  not  fulfill  the  projected 
domestic  demand  for  oats,  CCC:  (a)  May 
provide  that  acreage  designated  as  ACR 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8)  and 
105B(e)(8)  of  the  1949  Act:  (b)  may 
make  program  benefits  (including  loans, 
purchases,  and  payments)  available 
under  the  annual  program  for  oats  under 
section  105B  of  the  1949  Act  for  oats 
planted  on  ACR;  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  provision. 

It  is  proposed  that  the  planting  of  oats 
on  wheat  and  feed  grains  ACR  for 
harvest  not  be  permitted  for  the  1994 
crops. 

F.  Whether  To  Permit  Conserving  Crops 
To  Be  Planted  on  ACR 

Under  sections  107B(e)(4)(B)(iii), 
105B(e)(4)(B)(iii),  103B(e)(4)(B)(iii).  and 
10lB(e)(4)(B)(iii)  of  the  1949  Act.  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of  the 
ACR  to  castor  beans,  crambe,  guar, 
milkweed,  mung  beans,  plantago  ovato, 
sesame,  sweet  sorghum,  rye.  triticale,  or 
other  commodity,  if  the  Secretary 
determines  that  the  production  is 
needed  to  provide  an  adequate  supply 
of  the  commodities,  is  not  likely  to 
increase  the  cost  of  the  price  support 
program,  and  will  not  adversely  affect 
farm  income. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and,  if  implemented,  which 
conserving  use  crops  the  Secretary 
should  allow  to  be  planted  under  this 
provision  are  requested. 

G.  Whether  To  Permit  Alternative  Crops 
on  Conserving  Use  Acres 

Under  sections  107B(c)(l)(F)(i), 
105B(c)(l)(F)(i).  103B(c)(l)(E)(i),  and 
10lB(c)(l)(E)(i)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of 
acreage  otherwise  required  to  be 
devoted  to  conserving  uses  as  a 
condition  of  qualifying  for  payment 
under  the  0/92  or  50/92  provisions  to 
castor  beans,  guar,  millet,  mung  beans, 
plantago  ovato,  sweet  sorghum,  rye. 
triticale,  commodities  for  which  no 
substantial  domestic  production  or 
market  exists  but  that  could  yield 
industrial  raw  material  being  imported, 
or  likely  to  be  imported,  or  commodities 
grown  for  experimental  purposes 
(including  kenaf  and  milkweed).  The 
Secretary  may  permit  these  crops  to  be 
planted  on  conserving  use  acres  only  if 


the  Secretary  determines  that  the 
production  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  is 
needed  to  provide  an  adequate  supply 
of  the  commodities,  or  is  needed  to 
encourage  domestic  manufactxire  of 
industrial  raw  materials  derived  from 
these  crops. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and,  if  implemented,  which 
alternative  crops  the  Secretary  should 
allow  to  be  planted  under  this  provision 
are  requested. 

Accordingly,  comments  are  requested 
with  respect  to  these  foregoing  issues. 

List  of  Subjects 

7  CFR  Part  1405 

Loan  programs/agriculture.  Price 
support  programs. 

7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Rice,  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  1405  and  1413  be  amended  as 
follows: 

PART  1405~LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  .for  7  CFR 
part  1405  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c:  7 
U.S.C.  1308a. 

2.  Part  1405  is  amended  by  reserving 
§  1405.6  and  adding  a  new  §  1405.7  to 
read  as  follows: 

§  1 405.7  Cost  reduction  options. 

With  respect  to  the  1994  crop,  no  cost 
reduction  options  specified  in  section 
1009  (c),  (d),  or  (e)  of  the  Food  Security 
Act  of  1985,  as  amended  (the  1985  Act), 
will  be  initially  included  in  the 
program.  However,  the  Secretary 
reserves  the  right  to  initiate  at  a  later 
date  any  action  not  previously  included 
but  authorized  by  section  1009  of  the 
1985  Act,  including  the  right  to  reopen 
and  change  a  contract  entered  into  by  a 
producer  under  the  program  if  the 
producer  voluntarily  agrees  to  the 
change. 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

3.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308, 1308a.  1309, 
1441-2, 1444-2, 1444f.  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

4.  In  §  1413.11,  paragraph  (b)(4)(iv)  is 
added  to  read  as  follows: 
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S1413.11  Planting  flexibiUty. 

***** 

(b)*  •  * 

*  •  * 

(iv)  For  1994.  any  other  crop  with  the 
exception  of  those  crops  listed  in 
paragraphs  (bK4Ki)  and  (bK4)(ii)  of  this 
section. 

•  •  •  •  • 

Signed  August  30, 1993  at  Washington,  DC. 
Bruce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc.  93-21561  Filed  9-2-93;  8;45  am] 
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Farmere  Home  Administration 
7  CFR  Part  1980 

RiN  0575-AB15  ' 

Rural  Hou^ng  Loans 

agency:  Fanners  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  Guaranteed  Rural  Housing 
Loans  regulation.  This  action  is  taken  to 
address  issues  which  arose  during  the 
Agency's  first  year  of  implementation  of 
the  prograna.  lira  intended  effect  of  this 
action  is  to  improve  the  acceptability  of 
the  program  to  lenders  and  the 
secondary  market  for  mortgage  loans,  to 
remove  FmHA  interna!  administrative 
procedures  fiom  the  Code  of  Federal 
Regulations,  and  to  make  minor 
adjustments  and  corrections  as  a  result 
of  the  Agency’s  experience  in  the  first 
year  of  implementation  of  the  program. 

DATES:  Comments  must  be  received  on 
or  before  November  2, 1993. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Fanners  Home  Administration. 
U.S.  Department  of  Agriculture,  room 
6348,  S^th  Agriculture  Building.  14th 
and  Independence.  SW..  Washington, 
DC  20250.  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  working 
hours. 

FOR  FURTHER  MFOIWIATION  CONTACT: 
Michael  S.  Feinbeig,  Senior  Loan 
Specialist.  Farmers  Home 
Administration,  USDA,  room  5334-S, 
South  Agriculture  Building,  14th  and 
Independence  SW.  Washington,  DC 
20250,  Telephone  (202)  720-1474. 


SUPPLEMENTARY  INFORMATION: 
Classification 

'This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  there  is  no  substantial  change 
from  practices  under  existing  rules  that 
would  have  an  annual  effect  on  the 
economy  of  5100  million  or  more.  There 
is  no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographical  regions  or 
significant  adverse  effects  on 
competition,  employment,  productivity, 
innovation  or  in  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

Bob  Nash.  Under  Secretary,  Small 
Community  and  Rural  Development, 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulatory  changes  affect 
FmHA  processing  and  servicing  of 
guaranteed  rural  housing  loans. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504  (h)  of  the  Paperwork 
Reduction  Act  of  1980.  They  will  not  be 
effective  until  approved  by  0MB.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  10 
minutes  to  1  hour  per  response,  with  an 
average  of  .26  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Additional  reporting  and 
recordkeeping  burden  contained  in  this 
proposed  rule  has  been  previously 
approved  by  0MB  under  control 
number  0575-0078. 

Send  comments  regarding  this 
burden,  to  Department  of  Agriculture. 
Clearance  Officer,  OIRM,  room  404-W. 
Washington.  DC  20250;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G,  ‘  Bivironmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 


Federal  Action  significantly  affecting 
the  quality  of  the  human  environment, 
and  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 

Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  48  FR  29115.  June  24. 1983, 
this  program/activity  is  excluded  fiom 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  EO. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  le^  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  the  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  fiom  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  fiom  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burriensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.429,  Guaranteed  Rural  Housing 
Loans — Demonstration  Program. 
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Discussion 

On  April  17, 1991,  FmHA  published 
a  final  rule  implementing  the 
Guaranteed  Rural  Housing  program.  The 
program  was  authorized  under  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

FmHA  implemented  the  program  in 
20  pilot  states  on  May  17, 1991. 
Implementation  of  the  program  on  a 
pilot  basis  enabled  FmHA  to  identify 
areas  where  the  program  could  be  fine 
tuned  to  broaden  its  acceptability. 

On  April  28, 1992,  FmHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking.  Comments  were  solicited 
to  assist  the  Agency  in  making  the 
program  more  user-friendly  and 
improving  the  acceptability  of  the 
program  to  lenders  and  the  secondary 
market.  Comments  were  accepted  until 
May  28, 1992.  FmHA  received  eight 
comments,  six  were  from  lenders  and 
the  secondary  market.  Many  of  the 
comments  were  incorporated  in  the 
proposed  rule. 

FmHA  recognizes  the  need  to  make  its 
program  even  more  compatible  with  the 
existing  structure  of  the  mortgage 
lending  community.  FmHA  proposes  to 
structure  its  program  in  a  manner  more 
similar  to  that  of  the  Department  of 
Housing  and  Urban  Development's 
Federal  Housing  Administration  single 
family  mortgage  program.  One  of  the 
more  significant  changes  proposed  is 
the  method  of  lender  reporting  to 
FmHA.  Another  significant  change  is  in 
the  relationship  between  FmHA  and  the 
lender  with  regard  to  loan  servicing 
actions.  These  are  more  fully  discussed 
below. 

This  proposed  regulation  omits  the 
detailed  internal  agency  administrative 
instruction  used  by  the  field  offices  to 
administer  the  program.  In  the  past, 
FmHA  program  regulations  and  FmHA 
Instructions  have  been  identical.  The 
Agency  has  adopted  a  policy  of 
publishing  regulations  which  set  forth 
anything  which  confers  a  beneht  or 
imposes  an  obligation  on  the  public  or 
which  is  necessary  for  the  public  to 
understand  their  responsibilities.  This 
action  is  not  intend^  as  a  means  for  the 
Agency  to  avoid  issues  which  are 
subject  to  public  comment  or  would  be 
of  interest  to  the  public.  Any 
substantive  changes  in  the  regulation 
will  continue  to  ^  published  in  the 
Federal  Register.  Each  FmHA  field 
office  has  a  copy  of  the  FmHA 
Instruction  and  a  copy  is  available  upon 
request  to  FmHA. 

In  previous  publications  of  this 
regulation,  FmHA  incorporated  the 
forms  used  in  the  program  into  the 
Federal  Register.  The  forms  have  been 


removed  from  this  proposed  rule. 
However,  all  substantive  materials  that 
were  in  the  forms  have  been 
incorporated  into  the  body  of  the 
regulation. 

Other  significant  changes  are 
discussed  below  in  general  order  of 
appearance  in  the  regulation,  not 
necessarily  based  on  order  of 
importance.  Discussion  on  a  topic  that 
appears  in  several  places  is  consolidated 
the  first  time  the  subject  is  brought  up. 

Several  new  definitions  are  added  to 
help  clarify  certain  issues.  Some  of  the 
more  salient  ones  are  discussed  here.  A 
definition  was  added  for  the  "Fannie 
Mae"  rate  to  clarify  that  this  rate  is  not 
the  same  as  the  Federal  National 
Mortgage  Association  (Fannie  Mae) 
yield.  A  definition  was  also  added  for 
"Liquidation"  and  "Protective 
Advance"  as  these  terms  have  a  slightly 
different  meaning  in  some  of  the 
Agency’s  other  programs.  Definitions  for 
"Minimum  Adequate  Site,”  "Existing 
Dwelling,"  and  "Packager”  are  removed. 
The  first  two  are  removed  based  on 
other  changes  that  will  be  discussed 
below.  The  term  "Packager”  is  removed 
since  it  is  not  used  elsewhere  and  serves 
no  purpose.  All  of  the  definitions  that 
applied  to  individual  forms  have  been 
made  generic.  This  will  allow  FmHA  to 
make  administrative  changes  such  as 
the  name  or  number  of  the  form.  Other 
definitions  had  minor  editorial  revision 
but  are  not  substantially  changed. 

Interest  accrual  is  discussed  several 
places  in  the  regulation.  A  revision  was 
made  to  provide  for  better  consistency 
within  the  regulation  on  how  interest 
can  accrue  on  the  loan  when  liquidation 
occurs.  The  loan  may  accrue  interest 
until  the  date  of  settlement  on  the 
Guarantee  when  liquidation  is 
conducted  in  an  expeditious  manner. 
The  FmHA  regulation  sets  forth  a 
general  course  of  action  for  the  lender 
on  loan  servicing  issues.  When  the  loan 
reaches  90  days  delinquent,  the  lender 
must  obtain  FmHA  concurrence  if 
liquidation  is  not  started.  The 
requirement  for  concurrence  is  added  to 
reduce  the  possibility  that  liquidation 
will  be  delayed  merely  to  accrue 
interest. 

The  section  on  lender  approval  is 
revised  to  allow  any  State  Housing 
Agency  to  participate  in  the  program. 
Lenders  approved  by  the  Department  of 
Veterans  Afrairs  are  added  as  lenders 
eligible  to  participate.  A  clarification  is 
made  regarding  lenders  who  are  eligible 
to  purchase  FmHA  guaranteed  loans 
that  any  lender  approved  as  a 
Government  National  Mortgage 
Association  (Ginnie  Mae)  issuer  is 
eligible. 


Although  forms  will  no  longer  be 
published  in  the  Federal  Register,  one 
of  the  more  significant  changes  involves 
the  Lender  Agreement.  The  Lender 
Agreement  sets  forth  the  requirements 
for  participation  in  the  program.  FmHA 
is  cooperating  with  other  Federal 
agencies  as  reflected  in  this  proposed- 
rule.  Changes  include  adding  a 
requirement  for  submission  of  the 
lender's  quality  control  plan  for 
monitoring  production  and  servicing 
activities.  The  quality  control  plan  is 
something  that  mortgage  lenders 
typically  have  available  for  other 
agencies.  There  are  some  additional 
requirements  regarding  loan  production 
and  servicing  issues  that  will  make 
FmHA  participation  requirements  more 
similar  to  those  of  the  Elepartment  of 
Housing  and  Urban  Development. 
Finally,  the  Lender  Agreement  shall  be 
valid  for  the  life  of  the  relationship 
between  the  Agency  and  the  lender. 

This  eliminates  the  need  to  renew  the 
Lender  Agreement  every  two  years. 

FmHA  proposes  to  eliminate  the 
"Assignment  and  Assumption 
Agreement”  form.  This  form  is  currently 
used  to  assign  the  loan  guarantee 
between  lenders.  This  form  will  be 
replaced  with  a  "Lender  Record 
Change"  form  so  that  FmHA  is  able  to 
keep  track  of  the  loan.  Submission  of 
the  record  change  form  is  the 
responsibility  of  the  purchasing  lender. 

*rhe  loan  purposes  section  is  revised 
to  simplify  its  provisions.  The  provision 
for  refinancing  was  removed  since  this 
program  is  a  housing  acquisition 
program.  A  clarification  was  added  to 
provide  that  loans  to  "take  out"  interim 
construction  financing  and  loans  to 
refinance  land  purchase  contracts  are 
permitted  when  the  principal  purpose 
of  the  loan  is  to  provide  for  a  newly 
constructed  dwelling. 

The  section  on  loan  limits  has  been 
revised  to  prohibit  a  loan  on  a  dwelling 
with  an  in-ground  swimming  pool  since 
FmHA  believes  that  this  type  of  feature 
is  not  appropriate  for  a  guaranteed 
lending  program.  "Selling  price”  is 
removed  as  a  limiting  factor  to  the 
maximum  amount  of  the  loan.  Using 
"selling  price"  as  a  limit  leaves  the 
impression  that  other  authorized  loan 
purposes,  such  as  essential  repairs  for 
example,  could  not  be  included  in  the 
loan  even  though  there  is  sufficient 
value  to  cover  the  loan.  That  was  not  the 
intent  of  FmHA. 

FmHA  added  a  provision  to  allow 
financing  a  property  where  the  streets 
and  roads  are  maintained  by  a 
Homeowner  Association  under  certain 
circumstances.  This  change  will  also 
expand  FmHA's  ability  to  guarantee 
loans  on  individual  condominium  units. 
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Due  to  the  risks  involved  in  new 
condominium  projects.  FmHA  proposes 
to  limit  its  participation  to  units  in 
projects  approved  by  HUD,  VA,  Fannie 
Mae,  or  Fr^die  Mac  in  which  at  least 
70  percent  of  the  units  have  been  sold 
to  purchasers  and  the  HOA  has  been 
transferred  to  the  individual  property 
owners.  The  provision  regarding 
privately  owned  water  and  water/waste 
disposal  systems  are  clarified. 

A  modest  dwelling  is  now  clearly 
defined  as  a  dwelling  that  can  be 
purchased  with  a  loan  not  exceeding  the 
maximum  dollar  limitation  of  Section 
203(b)(2)  of  the  National  Housing  Act 
(12  U.S.C.  1782).  FmHA  has  a  restriction 
that  the  size  of  the  site  cannot  exceed  1 
acre  unless  the  additional  land  is 
necessary  for  an  adequate  water  or 
waste  disposal  system.  In  addition. 
FmHA  does  not  intend  to  use  its 
housing  programs  to  finance  either 
working  or  hobby  farm  properties.  The 
Agency  Rnds,  however,  that  the  1  acre 
limit  unduly  eliminates  many  otherwise 
eligible  properties  horn  being  financed. 
In  these  cases,  the  excess  land  typically 
cannot  be  used  for  other  purposes. 
FmHA  proposed  to  replace  the  1  acre 
limit  by  adopting  a  requirement  that  the 
value  of  the  site  cannot  exceed  30 
percent  of  the  total  value  of  the 
property. 

Ine  language  regarding  the  maximum 
term  of  the  loan  has  been  revised  to 
recognize  currently  accepted  industry 
practice  wherein  the  term  of  the  loan  is 
thirty  (30)  years  horn  the  date  of  the  first 
payment  rather  than  thirty  years  from 
the  date  of  loan  closing. 

Language  is  added  to  clarify  that  the 
amount  of  the  Loan  Note  Guarantee  is 
always  90  percent  of  the  loan.  The 
maximum  loss  payment  continues  to  be 
determined  in  ue  same  manner. 

A  number  of  revisions  are  proposed  to 
the  section  on  appraisals  in  an  effort  to 
conform  to  ciurent  industry  practices  to 
.the  extent  practicable.  One  significant 
change  in  the  appraisal  process  is  an 
added  requirement  for  the  appraiser  to 
complete  an  environmental  checklist. 
The  intent  of  this  is  to  help  FmHA 
redetermine  the  need  for  ^rther 
investigation  of  the  site  for 
environmental  reasons.  FmHA  is 
particularly  interested  in  comments 
from  persons  knowledgeable  in  the 
appraisal  industry  as  to  how  this  might 
impact  the  cost  and  timing  of  the 
appraisal.  The  environmental  checklist 
FmHA  proposes  to  use  is  the  same  as 
HUD  Form  54891,  “Appraiser/Review 
Appraiser  Checklist.*'  Additionally, 
FmHA  removes  the  requirement  for  the 
use  of  a  cost  handbook  in  determining 
replacement  cost  value.  Replacement 
cost  will  no  longer  be  required  for 


existing  dweliings,  those  dwellings 
which  are  more  than  a  year  old.  New 
construction  appraisals  will  be  required 
to  consider  replacement  cost.  FmHA 
removes  the  requirement  for  attachment 
of  all  supporting  calculations. 

The  loan  processing  procedure  is 
revised  to  facilitate  loan  processing  for 
lenders.  FmHA  expects  that  lenders  will 
have  completed  the  loan  underwriting 
process  when  the  loan  is  submitted  for 
a  commitment  for  guarantee.  The 
documentation  required  with  an  initial 
submission  is  substantially  streamlined 
to  provide  FmHA  with  the  basic 
information  from  which  to  make  an 
eligibility  determination.  FmHA  will 
base  its  determination  on  the 
information  provided  by  the  lender  and 
will  rely  upon  post  reviews  of  the 
completed  loan  package  to  assure  lender 
performance. 

The  section  on  required  inspections 
has  been  revised  to  consolidate  the 
provisions  for  existing  and  newly 
constructed  dwellings.  Previously,  these 
were  found  in  separate  places.  A 
provision  has  been  added  which  allows 
the  Agency  to  accept  approved  10  year 
warranty  plans  in  lieu  of  performing  the 
first  two  required  inspections. 

A  revision  is  made  to  monthly 
obligation  to  income  ratio  (MOTI)  to 
state  that  any  long  term  obligation,  not 
limited  to  debts,  must  be  considered.  A 
provision  to  allow  for  the  consideration 
of  compensating  factors  when  the 
applicant's  principal,  interest,  taxes, 
and  insurance  to  income  (PITI)  ratio  or 
MOTI  ratio  exceeds  the  allowable  limit 
is  added.  This  brings  FmHA  into 
conformance  with  most  of  the  mortgage 
industry  in  how  this  ratio  is  defined. 

FmHA  has  removed  the  provision  that 
allowed  the  lender  to  accept  a  co-signer. 
The  Agency  believes  that  the  provision 
for  co-signer  is  inappropriate  in  the 
guaranteed  loan  program.  The  Housing 
Act  of  1949,  as  amended,  prohibits  the 
release  of  the  borrower  from  liability  for 
the  guaranteed  rural  housing  loan.  The 
Agency  does  not  believe  it  is 
appropriate  to  tie  a  co-signer  to  a  long 
term  obligation  under  these 
circumstances. 

The  section  on  credit  history  is 
revised  to  require  the  applicant  to 
provide  documentation  if  the  applicant 
asserts  that  unacceptable  credit  history 
reflected  in  the  credit  report  was  beyond 
his  or  her  control.  An  applicant  who  is 
delinquent  on  another  federal  debt  may 
be  considered  for  a  loan  when 
satisfactory  arrangements  have  been 
made  with  the  appropriate  agency  for 
repayment  of  the  debt. 

Lenders  and  borrowers  must  put  a 
certain  amount  of  time  and  energy  into 
application  requests.  In  order  to  submit 


the  application  to  FmHA,  the  lender  and 
borrower  must  incur  at  a  minimum,  the 
expenses  of  a  credit  report  and  an 
appraisal.  The  loan  making  process  can 
range  from  a  period  of  several  weeks  to 
several  months.  FmHA  does  not  become 
aware  of  an  application  until  the  Lender 
submits  a  request  for  a  loan  guarantee. 
Since  FmHA's  funding  authority  is 
based  on  appropriations,  it  is  possible  to 
have  loans  in  process  that  cannot  be 
funded.  FmHA  will  accept  applications 
for  loan  guarantees  without  regard  to 
fund  availability.  The  Agency  will 
review  these  requests  and  advise  the 
lender  whether  the  propmsal  meets  the 
eligibility  requirements.  FmHA 
proposes  a  provision  which  would 
allow  the  Administrator  to  authorize 
issuance  of  a  conditional  commitment 
subject  to  the  availability  of  funds.  The 
lender  could  then  proceed  with  the  loan 
at  its  own  risk. 

The  sections  on  loan  servicing, 
liquidation,  loss  payment,  and  several 
others  are  renumoered. 

Servicing  and  reporting  requirements 
have  been  revised  to  conform  with 
industry  standards  in  loan  servicing 
systems.  This  will  allow  lenders  to  use 
their  existing  software  to  service  FmHA 
guaranteed  loans.  These  changes  remove 
the  lender  reporting  on  individual  loan 
cases  unless  there  is  a  default.  FmHA 
will  emphasize  aggregate  reporting  and 
overall  lender  performance.  Lenders  are 
expected  to  perfonn  certain  account 
servicing  steps  as  prudent  lenders. 
FmHA  still  expects  lender  to  work  with 
borrowers  to  minimize  the  need  for 
foreclosure.  Lenders  will  be  required, 
however,  to  make  decisions  on 
liquidating  accounts  at  the  time  the  loan 
becomes  90  days  delinquent. 

The  procedure  for  making  loss 
payments  is  revised.  Previously,  FmHA 
determined  the  loss  at  the  time  the 
lender  acquired  the  security.  The 
amount  of  the  loss  was  based  on  an 
appraisal.  This  change  will  allow 
lenders  a  period  of  up  to  6  months  to 
sell  the  property.  In  order  to  assure  that 
the  government's  interest  is  adequately 
protected,  the  lender  must  prepare  and 
submit  a  property  liquidation  plan  for 
FmHA  review  and  concurrence.  When 
the  property  is  not  sold  within  the  6 
month  period,  FmHA  will  use  an 
appraisal  to  determine  the  loss. 

The  sections  on  interest  assistance 
and  interest  assistance  recapture  are 
moved  from  §§  1980.356  and  1980.357 
to  1980.390  and  1980.391.  This  was 
done  because  there  was  some  confusion 
that  all  Guaranteed  RH  loans  may  be 
eligible  for  interest  assistance.  The  term 
"interest  assistance  recapture"  is 
replaced  by  the  term  "equity  sharing"  as 
this  better  describes  the  process. 
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FmHA  is  authorized  to  assist  low- 
income  borrowers  in  obtaining 
guaranteed  rural  housing  loans  through 
the  interest  assistance  program.  When 
interest  assistance  funding  is 
authorized,  the  Agency  enters  into  an 
agreement  with  the  lender  and  the 
borrower  in  which  FmHA  makes  a 
portion  of  the  borrower’s  mortgage 
payment.  The  intent  of  the  interest 
assistance  program  is  to  reduce  the 
effective  interest  rate  paid  by  the 
borrower  to  an  affordable  level. 

Interest  assistance  is  based  on  the 
borrower’s  income  level  in  relation  to 
the  area  median  income.  The  borrower’s 
portion  of  the  payment  is  determined  by 
calculating  the  payment  that  would  be 
due  if  the  note  interest  rate  was  at  a 
level  corresponding  the  rate  the  Agency 
deems  appropriate  for  the  borrower’s 
income  range.  This  rate  is  established  by 
a  table  of  interest  rates  and  is  available 
in  any  FmHA  office. 

FniHA  policy  has  been  to  limit 
interest  assistance  to  the  amount  needed 
to  bring  the  borrower’s  payment  to  20 
percent  of  income.  Thus,  even  though 
the  established  formula  may  permit 
additional  assistance,  the  amount  is 
limited  by  the  20  percent  factor.  When 
the  20  percent  limitation  is  effective,  the 
borrower’s  pmrtion  of  the  payment  is  no 
longer  directly  related  to  the  amount  of 
the  loan.  The  result  is  that  the 
borrower’s  portion  of  the  payment  is  the 
same  over  a  wide  range  of  loan  amounts. 
This  encourages  the  torrower  to 
purchase  the  highest  priced  dwelling 
within  the  range.  These  dwellings  often 
have  higher  upkeep  and  maintenance 
costs.  Removing  the  20  percent  limit 
would  give  the  borrower  a  financial 
incentive  to  purchase  the  most  cost 
effective  housing.  This  should 
strengthen  the  borrower’s  ability  to 
repay  the  loan  and  reduce  delinquencies 
and  foreclosures. 

FmHA  removes  the  limitation  on 
interest  assistance  that  holds  the 
amount  of  interest  assistance  to  that 
necessary  to  bring  the  borrower’s  share 
of  the  payment  to  20  percent  of  the 
borrower’s  income.  FmHA  believes  that 
this  limitation  reduces  the  borrower’s 
incentive  to  obtain  the  most  cost 
effective  housing. 

FmHA  added  a  provision  that  Lenders 
nr.ust  return  any  overpayment  to  the 
borrower  when  the  borrower  paid  more 
than  the  required  amount  because  an 
error  resulted  in  too  little  interest 
assistance  being  granted.  The  provision 
that  the  borrower  could  no  longer 
receive  interest  assistance  when  the 
borrower’s  income  exceeds  the  low- 
income  limit  was  removed  to  make  this 
program  more  consistent  with  the  direct 
program  and  to  reduce  the  possibility  of 


the  borrower  going  delinquent  due  to  a 
sudden  drastic  increase  in  their 
mortgage  payment. 

The  provisions  for  granting  additional 
interest  assistance  in  high  cost  areas  has 
been  revised.  Previously,  FmHA 
provided  an  additional  1  percent  of 
interest  assistance  in  high  cost  areas. 
FmHA  found  that  in  many  areas,  low 
income  borrowers  could  demonstrate 
adequate  repayment  ability  without  the 
additional  assistance.  This  resulted  in 
unnecessary  cost  to  the  government.  A 
revision  was  made  to  allow  the 
additional  assistance  for  high  cost  areas 
only  when  the  relationship  between 
income  and  housing  cost  for  the  area 
resulted  in  a  need  for  the  additional 
assistance.  The  FmHA  State  Director 
may  request  designation  of  these  areas 
by  the  Administrator. 

FmHA  replaces  the  previous  table 
used  for  figuring  shared  equity  and 
substitutes  a  simplified  formula.  The 
borrower  will  no  longer  be  permitted  to 
defer  equity  sharing.  A  provision  is 
added  that  allows  consideration  of  other 
methods  of  recapture  when  the  loan  is 
made  under  an  “afiordable  housing 
program.” 

A  section  is  added  to  provide 
guidance  in  working  with  Mortgage 
Credit  Certificates  and  funded  buy¬ 
down  accounts. 

FmHA  has  removed  the  provision  for 
the  Agency  to  conduct  liquidation  at  its 
option.  FmHA  believes  that  based  on 
the  structure  of  the  guarantee,  there  are 
no  circumstances  under  which  the 
Agency  would  or  should  conduct  the 
liquidation  of  the  loan. 

A  section  is  added  which  addresses 
handling  of  unauthorized  assistance. 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C.  with  respect 
to  such  rules. 

List  of  Subjects  in  7  CFR  Part  1980 

Home  improvement.  Loan  Programs — 
Housing  and  community  development. 
Mortgage  insurance.  Mortgages,  Rural 
areas. 

Therefore,  as  proposed,  chapter  XVIII, 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1980-CiENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C  1480, 

5  U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 


Subpart  D— Rural  Housing  Loans 

2.  Subpart  D  of  part  1980  consisting 
of  §§  1980.301  through  1980.400  is 
revised  to  read  as  follows; 

PART  1980— GENERAL 

Subpart  0 — Rural  Housing  Loans 

Sec. 

1980.301  Introduction. 

1980.302  Definitions. 

1980.303-1980.307  (Reserved] 

1980.308  Full  feith  and  credit. 

1980.309  Lender  participation  in 
guaranteed  RH  loans. 

1980.310  Loan  purposes. 

1980.311  Loan  limitations  and  special 
provisions. 

1980.312  Rural  area  designation. 

1980.313  Site  and  building  requirements. 

1980.314  Loans  on  leasehold  interests. 

1980.315  (Reserved} 

1980.316  Environmental  requirements. 

1980.317  Equal  opportunity  and 
nondiscrimination  requirements  in  use, 
occupancy,  rental,  or  sale  of  housing. 

1980.318  Flo(^  and  mudslide  hazard  area 
precautions. 

1980.319  Other  Federal,  State,  and  local 
requirements. 

1980.320  Interest  rate. 

1980.321  Terms  of  loan  repayment. 

1980.322  Loan  guarantee  limits. 

1980.323  Guarantee  fee. 

1980.324  Charges  and  fees  by  Lender. 

1980.325  Transactions  which  will  not  be 
guaranteed. 

1980.326-1980.329  (Reserved] 

1980.330  Applicant  equity  requirements. 

1980.331  Collateral. 

1980.332  (Reserved] 

1980.333  Promissory  notes  and  security 
instruments. 

1980.334  Appraisal  of  property  serving  as 
collateral. 

1980.335-1980.339  (Reservedl 

1980.340  Acquisition,  construction,  and 
development. 

1980.341  Inspections  of  construction  and 
compliance  reviews. 

198a342-l  980.344  (Reservedl 

1980.345  Applicant  eligibility  requirements 

for  a  guaranteed  loan.  ' 

1980.346  Other  eligibility  criteria. 
1980.347-1980.350  (Reserved! 

1980.351  Annual  income. 

1980.352  Adjusted  annual  income. 

1980.353  Filing  and  processing 
applications. 

1980.354  FmHA  review  of  applications. 

1980.355  Review  of  requirements. 
1980.356-1980.359  (Reserved) 

1980.360  Conditions  precedent  to  issuance 
of  the  loan  note  guarantee. 

1980.361  Issuance  of  loan  note  guarantee. 

1980.362  (Reservedl 

1980.363  Review  of  loan  closing. 

1980.364  (Reserved] 

1980.365  Additional  loans  or  advances. 

1980.366  Transfer  and  assumption. 
1980.367-1980.369  (Reserved) 

1980.370  Loan  servicing. 

1980.371  Defaults  by  the  borrower. 

1980.372  Protective  advances. 

1980.373  (Reserved) 
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Sec. 

1960.374  Liquidation. 

1960.375  Reinstatement  of  the  borrower’s 
account. 

1960.376  Loss  payments. 

1960.377  Future  recovery. 

1960.376-1960.369  (Reserved] 

1960.390  Interest  assistance. 

1960.391  Equity  sharing. 

1960.392  Interest  assistance  from  other 
sources. 

1960.393-1960.396  (Reserved] 

1960.397  Exception  authority. 

1960.396  Unauthorized  assistance  and 
other  deficiencies. 

1960.399  Appeals. 

1960.400  (Reserved] 

Exhibits  to  Subp^  D 
Exhibit  A — List  of  Forms  Used  in  the 
FmHA  RH  Guaranteed  Loan  Instruction 
196U-D. 

Exhibit  B — (Reserved]. 

Exhibit  C — Income  Limits. 

Exhibits  D  through  G — (Reserved]. 

Exhibit  H — Fee  ^hedules  for  Guaranteed 
Housing  Loan  Processing  and  Servicing 
Activities. 

Exhibits  I  through  K — (Reserved]. 

Exhibit  L — Lenders  Guaranteed  Rural 
Housing  List  of  FmHA  Instructions  and 
Exhibits. 

Exhibit  M — List  of  hmds  excluded  by 
Federal  Statute  for  use  in  denying  or 
reducing  Federal  benefits. 

Subpart  D — Rural  Housing  Loans 

f  1 980.301  Introduction. 

(a)  Policy.  This  subpart  contains 
regulations  for  single  family  Rural 
Housing  (RH)  loan  guarantees  by  the 
Farmers  Home  Administration  (FmHA) 
and  applies  to  lenders,  borrowers,  and 
other  parties  involved  in  making, 
guaranteeing,  servicing,  holding  or 
liquidating  such  loans.  Any  processing 
or  servicing  activity  conducted  pursuant 
to  this  subpart  involving  authorized 
assistance  to  FmHA  employees, 
members  of  their  families,  known  close 
relatives,  or  business  or  close  personal 
associates,  is  subject  to  the  provisions  of 
subpart  D  of  part  1900  of  this  chapter. 
Applicants  for  this  assistance  are 
required  to  identify  any  known 
relationship  or  association  with  an 
FmHA  employee. 

(b)  Pwg^m  objective.  The  basic 
objective  of  the  guaranteed  RH  loan 
program  is  to  assist  eligible  households 
in  obtaining  adequate  but  modest, 
decent,  safe,  and  sanitary  dwellings  and 
related  facilities  for  their  own  use  in 
rural  areas  by  guaranteeing  sound  RH 
loans  which  otherwise  would  not  be 
made  without  a  guarantee.  Guarantees 
issued  under  this  subpart  are  limited  to 
loans  to  applicants  with  incomes  that  do 
not  exceed  income  limits  as  provided  in 
Exhibit  C  of  this  subpart  (available  in 
any  FmHA  office). 

(c)  (Reserved] 


(d)  Nondiscrimination.  Loan 
guarantees  and  services  provided  under 
this  subpart  are  subject  to  various  civil 
rights  statutes.  Assistance  shall  not  be 
denied  to  any  person  or  applicant  based 
on  race,  sex,  national  origin,  color, 
familial  status,  religion,  age,  or  physical 
or  mental  handicap  (the  applicant  must 
possess  the  capacity  to  enter  into  a  legal 
contract  for  services).  The  Consumer 
Protection  Act  provides  that  the 
applicant  may  not  be  denied  assistance 
based  on  receipt  of  income  from  public 
assistance  or  because  the  applicant  has, 
in  good  faith,  exercised  any  right 
provided  under  the  Act. 

SI 980.302  Definitions. 

The  following  definitions  are 
applicable  to  RH  loans: 

Applicant.  The  party  applying  to  a 
Lender  for  a  loan.  ^ 

Approval  official.  An  FmHA 
employee  with  delegated  loan  approval 
authority  under  subpart  A  of  part  1901 
of  this  chapter  consistent  with  the 
amount  and  type  of  loan  considered. 

Borrower.  All  parties  who  applied  for 
and  received  a  guaranteed  loan  from  an 
eligible  Lender. 

Conditional  commitment.  FmHA’s 
notice  to  the  Lender  that  the  material  it 
has  submitted  is  approved  subject  to  the 
completion  of  all  conditions  and 
requirements  set  forth  in  the  conditional 
commitment. 

Development  standard.  The  current 
edition  of  any  of  the  model  building, 
plumbing,  mechanical,  and  electrical 
codes  listed  in  Exhibit  E  to  subpart  A  of 
part  1924  of  this  chapter  applicable  to 
single  family  residential  construction  or 
other  similar  codes  adopted  by  FmHA 
for  use  in  the  State. 

Disabled  person.  A  person  who  is 
unable  to  engage  in  any  substantially  . 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  period  of  not 
less  than  12  months.  In  the  case  of  an 
individual  who  has  attained  the  age  of 
55  and  is  blind,  disability  is  dehned  as 
inability  by  reason  of  such  blindness  to 
engage  in  substantially  gainful  activity 
requiring  skills  or  abilities  comparable 
to  those  of  any  gainful  activity  in  which 
the  individual  has  previously  engaged 
with  some  regularity  over  a  substantial 
period  of  time.  A  disabled  person  also 
includes  a  person  with  a  developmental 
disability.  A  developmental  disability 
means  a  severe,  chronic  disability  of  a 
person  which: 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  a  combination 
of  mental  and  physical  impairments: 


(2)  Is  manifested  before  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely: 

(4)  Results  in  substantial  functional 
limitations  in  one  or  more  of  the 
following  areas  of  major  life  activity: 

(i)  Self-care, 

(ii)  Receptive  and  expressive 
language, 

(iii)  learning, 

(iv)  Mobility. 

(v)  Self-direction, 

(vi)  Capacity  for  independent  living, 
and 

(vii)  Economic  self-sufficiency:  and 

(5)  Reflects  the  person’s  need  for  a 
combination  and  sequence  of  special 
care,  treatment,  or  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

Displaced  homemaker.  An  individual 
who  is  an  adult;  has  not  worked  full¬ 
time  full  year  (2,080  hours)  in  the  labor 
force  for  a  number  of  years  but  has 
during  such  years  worked  primarily 
without  remuneration  to  care  for  the 
home  and  family;  and  is  unemployed  or 
underemployed  and  is  experiencing 
difficulty  in  obtaining  or  upgrading 
employment. 

Elderly  family.  An  elderly  family 
consists  of  one  of  the  following: 

(1)  A  person  who  is  the  head,  spouse, 
or  sole  member  of  a  household  and  who 
is  62  years  of  age  or  older,  or  who  is 
handicapped  or  disabled  and  is  the 
applicant/borrower  or  the  co-applicant/ 
co-borrower;  or 

(2)  Two  or  more  unrelated  elderly  (age 
62  or  older),  disabled,  or  handicapped 
persons  who  are  living  together,  at  least 
one  of  whom  is  the  applicant/borrower 
or  co-applicant/co-borrower;  or 

(3)  In  the  case  of  a  family  where  the 
borrower/co-borrower  or  spouse,  was  at 
least  62  years  old,  handicapped,  or 
disabled,  the  surviving  household 
member(s)  shall  continue  to  be 
classified  as  an  “elderly  family’’  for  the 
purpose  of  determining  adjusted  income 
even  though  the  surviving  member(s) 
may  not  meet  the  definition  of  elderly 
family  on  their  own.  provided: 

(i)  They  occupied  the  dwelling  with 
the  deceased  family  member  at  the  time 
of  his/her  death;  and 

(ii)  If  one  of  the  surviving  members  is 
the  spouse  of  the  deceased  family 
member,  the  surviving  family  shall  be 
classified  as  an  elderly  family  only  until 
the  remarriage  of  the  surviving  spouse; 
and 

(iii)  At  the  time  of  death,  the  dwelling 
of  the  deceased  family  member  was 
flnanced  under  Title  V  of  the  Housing 
Act  of  1949,  as  amended. 

Eligible  lender.  A  Lender  meeting  the 
criteria  outlined  in  §  1980.309  of  this 
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subpart  who  has  requested  and  received 
FmHA  approval  for  participation  in  the 
program. 

Existing  dwelling.  A  dwelling  which 
has  been  occupied  for  more  than  1  year 
as  a  primary  residence. 

Extended  family.  A  family  unit 
comprised  of  adult  relatives  who  live 
together  with  the  other  members  of  the 
household,  for  reasons  of  physical 
dependency,  economics,  and/or  social 
custom,  who,  under  other 
circumstances,  could  maintain  separate 
households.  A  typical  example  is 
parents  living  with  their  adult  children. 

Federal  National  Mortgage 
Association  (Fannie  Mae)  rate.  The  rate 
authorized  in  Exhibit  B  of  subpart  A  of 
part  1810  of  this  chapter  (FmHA 
Instruction  440.1,  available  in  any 
FmHA  office). 

Finance  Office.  The  office  which 
maintains  FmHA’s  financial  records. 

First-time  homebuyer.  Any  individual 
who  (and  whose  spouse)  has  had  no 
present  ownership  in  a  principal 
residence  during  the  3  year  period 
ending  on  the  date  of  purchase  of  the 
property  acquired  with  a  guaranteed 
loan  under  this  subpart.  A  first-time 
homebuyer  includes  displaced 
homemakers  and  single  parents  even 
though  they  might  have  owned,  or 
resided  in.  a  dwelling  with  a  spouse. 

Guaranteed  loan.  A  loan  made,  held, 
and  serviced  by  a  Lender  for  which 
FmHA  has  entered  into  an  agreement 
with  the  Lender  in  accordance  with  this 
subpart. 

Handicapped  person.  A  person 
having  a  physical  or  mental  impairment 
which: 

(1)  Is  expected  to  be  of  long  or 
indefinite  duration; 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(3)  Is  of  such  a  nature  that  the 
person’s  ability  to  live  independently 
could  be  improved  by  more  suitable 
living  conditions.  FmHA  will  supply 
the  form  to  be  used  to  verify  handicap 
in  cases  where  State  Review  Board  or 
Social  Security  records  are  not 
available. 

Household  or  family.  The  applicant, 
co-applicant,  and  all  other  persons  who 
will  make  the  applicant’s  dwelling  their 
primary  residence  for  all  or  part  of  the 
next  12  months.  The  temporary  absence 
of  a  child  from  the  home  due  to 
placement  in  foster  care  shall  not  be 
taken  into  account  in  considering  family 
composition  and  size.  Foster  children 
placed  in  the  borrower’s  home  and  live- 
in  aides  shall  not  be  counted  as 
members  of  the  household. 

Interest  assistance.  Loan  assistance 
payments  made  by  FmHA  to  the  Lender 
on  behalf  of  the  borrower. 


Lender.  The  organization  making, 
holding,  and/or  servicing  the  loan 
which  is  guaranteed  under  the 
provisions  of  this  subpart.  The  Lender  is 
also  the  party  requesting  the  guarantee. 
The  Lender  includes  an  entity 
purchasing  an  FmHA  guaranteed  loan. 

A  purchasing  Lender  acquires  all  the 
privileges,  duties,  and  responsibilities  of 
the  originating  Lender.  The  Lender  is 
primarily  responsible  for  originating, 
underwriting,  servicing,  and,  where 
necessary,  liquidating  the  loan  and 
disposing  of  the  property  in  a  manner 
consistent  with  maximizing  the 
Government’s  interest. 

Lender  agreement.  The  signed  master 
agreement  between  FmHA  and  the 
Lender  setting  forth  the  Lender’s  loan 
responsibilities  for  loan  processing  and 
servicing  guaranteed  RH  loans. 

Lender  record  change.  The  Lender’s 
notice  to  FmHA  of  a  change  of  Lender 
or  a  change  of  servicer. 

Liquidation.  Liquidation  of  the  loan 
occurs  when  the  Lender  acquires  title  to 
the  security,  a  third  party  buys  the 
property  at  the  foreclosure  sale,  or  the 
borrower  sells  the  property  to  a  third 
party  with  the  prior  approval  of  the 
Lender  and  FniHA.  In  States  providing 
a  redemption  period,  the  Lender  does 
not  typically  acquire  title  until  after 
expiration  of  the  redemption  period. 

Liquidation  expense.  The  Lender’s 
cost  of  liquidation  including  those  costs 
that  do  not  qualify  as  a  protective 
advance. 

Loan  note  guarantee.  The  signed 
commitment  issued  by  FmHA  setting 
forth  the  terms  and  conditions  of  the 
guarantee. 

Manufactured  home.  A  structure  built 
to  the  Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
FmHA  thermal  requirements. 

Master  interest  assistance  agreement. 
The  agreement  between  FmHA,  the 
borrower,  and  the  Lender  which 
provides  the  basis  for  payment  of 
interest  assistance  and  shared  equity. 

Minor.  A  person  under  18  years  of 
age.  Neither  the  applicant,  co-applicant, 
or  spouse  may  be  counted  as  a  minor. 
Foster  children  placed  in  the  borrower’s 
home  are  not  counted  as  minors  for  the 
purpose  of  determination  of  annual  or 
adjusted  income. 

Net  family  assets.  Include: 

(1)  The  value  of  equity  in  real 
property,  savings,  individual  retirement 
account’s  (IRA),  demand  deposits,  and 
the  market  value  of  stocks,  bonds,  and 
other  forms  of  capital  investments,  but 
exclude: 

(i)  Interests  in  Indian  Trust  land, 

(ii)  The  value  of  the  dwelling  and  a 
minimum  adequate  site. 


(iii)  Cash  on  hand  which  will  be  used 
to  reduce  the  amount  of  the  loan, 

(iv)  The  value  of  necessary  items  of 
persona!  property  such  as  furniture  and 
automobile(s),  and  the  debts  against 
them, 

(v)  The  assets  that  are  &  part  of  the 
business,  trade,  or  farming  operation  in 
the  case  of  any  member  of  the 
household  who  is  actively  engaged  in 
such  operation,  and 

(vi)  The  value  of  a  trust  fund  that  has 
been  established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of. 
any  member  of  the  household,  so  long 
as  the  funds  continue  to  be  held  in  trust. 

(2)  The  value  of  any  business  or 
household  assets  disposed  of  by  a 
member  of  the  household  for  less  than 
fair  market  value  (including  disposition 
in  trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  2  years 
preceding  the  date  of  application,  in 
excess  of  the  consideration  received 
therefore.  In  the  case  of  a  disposition  as 
part  of  a  separation  or  divorce 
settlement,  the  disposition  shall  not  be 
considered  to  be  less  than  fair  market 
value  if  the  household  member  receives 
important  consideration  not  measurable 
in  dollar  terms. 

Protective  advance.  Advances  made 
by  the  Lender  when  the  borrower  is  in 
liquidation  or  otherwise  in  default  to 
protect  or  preserve  the  security  itself 
from  loss  or  destruction. 

Rural  area.  An  area  meeting  the 
requirements  of  §  1980.312  of  this 
subpart.  Rural  areas  are  designated  on 
maps  available  in  the  FmHA  office 
servicing  that  area. 

Single  parent.  An  individual  who  is 
unmarried  or  legally  separated  from  a 
spouse  and  has  custody  or  joint  custody 
of  one  or  more  minor  children  or  is 
pregnant. 

State  Director.  Director  of  FmHA 
programs  within  a  State  Office  area. 

Veteran.  A  veteran  is  a  person  who 
has  been  discharged  or  released  from 
the  active  forces  of  the  United  States 
Army,  Navy,  Air  Force,  Marine  Corps, 
or  Coast  Guard  under  conditions  other 
than  dishonorable  discharge  including 
“clemency  discharges’’  and  who  served 
on  active  duty  in  such  forces:  (1)  from 
April  6, 1917,  through  March  31, 1921; 
(2)  from  Elecember  7. 1941,  through 
December  31, 1946;  (3)  from  )une  27, 
1950,  through  January  31, 1955;  or  (4) 
for  more  than  180  days,  any  part  of 
which  occurred  after  January  31, 1955, 
but  on  or  before  May  7, 1975. 

§§  1980.303-1 980.307  [Reserved] 

§  1980.308  Full  faith  and  credit 

The  loan  note  guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
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and  credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
mitfepreeentation  of  which  the  Lender 
has  actual  knowledge  at  the  tioie  it 
becomes  such  Lander  or  which  the 
Lender  participates  in  or  condones.  A 
note  which  provides  for  the  payment  of 
interest  on  interest  shall  not  be 
guaranteed.  Any  guarantee  or 
assignment  of  a  guarantee  attached  to  or 
relating  to  a  note  which  provides  for  the 
payment  ot  interest  on  imerest  is  void. 
Notwithstanding  the  prohibition  of 
interest  on  interest  interest  may  be 
capitalized  in  connection  with 
reamortization  over  the  remaining  term 
with  written  concurrence  of  FmHA.  The 
loan  note  guarantee  will  be 
imenforce^le  to  the  extent  any  loss  is 
occasioned  by  violation  of  usury  laws, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  FmHA  acquires 
knowledge  of  the  foregoing.  Negligent 
servicing  is  defined  as  servicing  that  is 
inconsistent  with  this  subpart  and 
includes  the  failure  to  perform  those 
services  which  a  reasonably  prudent 
Lender  would  perform  in  servicing  its 
own  loan  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only 
the  concept  of  a  failure  to  act,  but  also 
not  acting  in  a  timely  manner,  or  acting 
contrary  to  the  manner  in  which  a 
reasonably  prudent  Lender  would  act 
up  to  the  time  of  loan  maturity  or  until 
a  final  loss  is  paid.  Any  losses 
occasioned  will  be  unenforceable  to  the 
extent  that  loan  funds  are  used  for 
purposes  other  than  those  aiithorized  in 
this  subpart.  When  the  Lender  conducts 
liquidation  in  an  expeditious  manner,  in 
accordance  with  an  FmHA  approved 
liquidation  plan,  the  loan  note 
guarantee  shall  cover  interest  until  the 
daim  is  paid  within  the  limit  of  the 
guarantee. 

§1980.309  Lander  participation  In 
guaranteed  RH  loans. 

(a)  Qualification.  The  following 
Lenders  are  eligible  to  partidpate  in  the 
FmHA  guaranteed  RH  loan  program 
upon  presentation  of  evidence  of  said 
approval  and  execution  of  the  FmHA 
Lmder  Agreement. 

(1)  Any  State  Housing  Agency; 

(2)  Any  Lender  apfH'oved  by  the 
Department  of  Houdng  and  Urban 
Development  (HUD)  as  a  supervised  or 
nonsupervised  mortgagee  for 
submission  of  one  to  four  family 
housing  applications  for  Federal 
Housing  Mortgage  Insurance  or  as  an 
issuer  of  Government  National  Mortgage 
Association  (Cinnie  Mae)  mortgage 
backed  securities; 

(3)  Any  Lender  approved  as  a 
supervised  or  nonsupervised  mortgagee 


for  the  Department  of  Veterans  Affairs 
(VA); 

(4)  Any  Lender  approved  by  the 
Fannie  ^e  for  participation  in  one  to 
four  family  mortgage  l^ns; 

(5)  Any  Lender  approved  by  the 
Federal  Home  I..oan  Mortgage 
Corporation  (Freddie  Mac)  for 
participation  in  one  to  four  family 
mortgage  loans; 

(6)  A  Farm  Ciedit  System  (FCS) 
institution  with  direct  lending 
authority:  and 

(7)  Any  Lender  partidpating  in  other 
FmHA  guaranteed  loan  programs. 

(b)  Lender  approval.  A  Lender  listed 
in  para^ph  (a)  of  this  section  must 
reouest  a  determination  of  eligibility  in 
order  to  partidpate  as  an  originating 
Lender  in  the  program.  Requests  may  be 
made  to  the  State  Office  serving  the 
State  jurisdiction  or  to  the  National 
Office  when  multiple  State  jurisdictions 
are  involved. 

(1)  The  Lender  must  provide  the 
following  information  to  FmHA: 

(1)  Evidence  of  approval,  as 
appropriate,  for  the  criteria  under 
para^aph  (a)  of  this  section,  which  the 
Lencfor  meets. 

(ii)  The  Lender’s  Tax  Identification 
Number. 

(iii)  The  name  of  an  official  of  the 
Lender  who  will  serve  as  a  contact  for 
FmHA  regarding  the  Lender’s 
guaranteed  loans. 

(iv)  A  list  of  names,  titles,  and 
responsibilities  of  the  Lender’s  principal 
officers. 

(v)  An  outline  of  the  Lender’s  internal 
loan  criteria  for  issues  of  credit  history 
and  repayment  ability  and  a  copy  of  the 
Lender’s  quality  control  plan  for 
monitoring  production  and  servicing 
activities. 

(vi)  An  executed  certification 
regarding  debarment,  suspension,  or 
other  matters — primarily  covered 
transactions.  The  certification  will  be 
obtained  using  a  form  prescribed  by 
FmHA. 

(2)  The  Lender  must  agree  to: 

(i)  Obtain  and  keep  itself  informed  of 
ail  program  regulations  and  guidelines 
iiududing  all  amendments  and  revisions 
of  program  requirements  and  policies. 

(ii)  Process  and  service  FmHA 
guarmiteed  loans  in  accordance  with 
FmHA  regulatkms. 

(iii)  Permit  FmHA  employees  or  its 
designated  representatives  to  examine 
or  audit  all  records  and  accounts  related 
to  any  FmHA  loan  euarantee. 

(iv)  Be  responsible  for  the  servicing  of 
the  loan,  or  if  the  loan  is  to  be  sold,  sell 
only  to  an  entity  which  meets  the 
provisions  of  paragraph  (a)  of  this 
section. 

(v)  Use  forms  which  have  been 
approved  by  the  Federal  Housing 


Administration  (FHA),  Fannie  Mae, 
Freddie  Mac.  or,  for  FCS  Lenders,  use 
the  appropriate  FCS  forms. 

(vi)  Maintain  its  approval  if 
qualification  as  an  FmHA  Lender  was 
based  on  approval  by  HUD,  VA,  Fannie 
Mae,  or  Freddie  Mac  including 
maintaining  the  minimum  allowable  net 
capital,  acceptable  levels  of  liquidity, 
and  any  required  fidelity  bonding  and/ 
or  mortgage  swvicing  wrors  and 
omissions  policies  required  by  HUD, 

VA.  Fannie  Mae.  or  Freddie  Mac,  as 
appropriate. 

(vii)  Operate  its  facilities  in  a  prudent 
and  businesslike  manner. 

(viii)  Assure  that  its  staff  is  well 
trained  and  experienced  in  loan 
origination  and/or  loan  servicing 
functions,  as  necessary,  to  assure  the 
capability  of  performing  all  of  the 
necessary  origination  and  servicing 
functions. 

(ix)  Notify  FmHA  in  writing  if  the 
Lender: 

(A)  Ceases  to  meet  any  financial 
requirements  of  the  entity  under  which 
the  Lender  qualified  for  FmHA 
eligibility: 

(B)  Becomes  insolvent; 

(C)  Has  filed  for  bankruptcy 
protection,  has  been  forced  into 
involuntary  bankruptcy,  or  has 
requested  an  assignment  for  the  benefit 
of  creditors: 

(D)  Has  taken  any  action  to  cease 
operations  or  discontinue  servicing  or 
liquidating  any  or  all  of  its  portfolio  of 
FmHA  guaranteed  loans: 

(E)  Has  any  change  in  the  Lender 
name,  location,  address,  or  corporate 
structure: 

(F)  Has  become  delinquent  on  any 
Federal  debt,  has  been  debarred, 
suspended,  or  sanctioned  by  any 
Federal  agency  or  in  accordance  with 
any  applicable  State  licensing  or 
certification  requirements. 

(c)  FmHA  review  for  Lender  eligibility. 
FmHA  will  assure  that  the  Lender’s 
request  for  eligibility  to  originate  loans 
is  complete,  that  neither  the  Lender  nor 
any  of  its  principal  officers  have  been 
debarred  from  doing  business  with  the 
Government,  and  notify  the  Lender 
within  IS  calendar  days  of  the  receipt 
of  a  request  of  the  deciuon  or  the  need 
for  additional  information. 

(d)  Handling  applications  for  Lendo" 
eligibility.  Upon  determination  of  a 
Lender’s  eligibility  to  originate  loans, 
FmHA  and  the  Lender  will  execute  the 
FmHA  Lender  Agreement.  The 
application  material  will  be  retained  by 
FnaHA  for  all  eligible  Lenders.  The 
Lender  Agreement  establi^es  the 
Lender’s  authorization  for  participation 
in  the  program  as  an  originator,  servicer, 
or  holder  of  FmHA  single-family 


46896 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Proposed  Rules 


mortgage  loans.  The  Lender  Agreement 
shall  be  valid  unless  terminated  by 
either  the  Agency  or  the  Lender  in 
accordance  with  the  terms  of  the  Lender 
Agreement  and  this  subpart.  The  FmHA 
approval  officid  will  provide  newly 
approved  Lenders  with  forms  needed  by 
the  Lender  as  outlined  in  Exhibit  A  of 
this  subpart  (available  in  any  FmHA 
ofHce)  and  the  materials  in  Exhibit  L  of 
this  subpart  (available  in  any  FmHA 
office). 

(e)  Lender  sale  of  guaranteed  loans. 
Loans  guaranteed  under  this  subpart 
may  be  sold  only  to  entities  which  meet 
the  qualifications  in  paragraphs  (a)  and 
(b)  of  this  section.  Such  entities  are 
referred  to  as  a  Lender  and  are  to  be 
treated  as  a  Lender  for  all  purposes 
under  this  subpart.  The  selling  Lender 
shall  provide  the  original  loan  note 
guarantee  to  the  pur^asing  Lender.  The 
purchasing  Lender  must  execute  a 
Lender  Agreement  or  have  a  valid 
Lender  Agreement  on  61e  with  FmHA. 
The  purchasing  Lender  shall  succeed  to 
all  rights,  title,  and  interest  of  the 
Lender  imder  the  loan  note  guarantee. 
Any  necessary  or  convenient 
assignments  or  other  instruments 
relating  to  the  loan  and  any  other 
actions  necessary  or  convenient  to 
perfect  or  record  such  transaction  are 
the  responsibility  of  the  purchasing 
Lender.  The  purchasing  Lender  assumes 
the  obligations  of  and  will  be  bound  by 
and  will  comply  with,  all  covenants, 
agreements,  terms,  and  conditions 
contained  in  any  note,  security 
instrument(s],  loan  note  guarantee,  and 
of  any  outstanding  agreements  in 
connection  with  such  loan  purchased. 
The  purchasing  Lender  shall  be  subject 
to  any  defenses,  claims,  or  setoffs  that 
FmHA  would  have  against  the  Lender  if 
the  Lender  had  continued  to  hold  the 
loan.  The  purchasing  Lender  will  report 
any  loan(s)  purchased  and  from  where 
pimdiased  using  a  reporting  form 
provided  by  FmHA. 

(f)  Lender  responsibility.  The  Lender 
will  be  responsible  for  the  processing, 
servicing,  and  liquidation  (if  necessary) 
of  the  loan.  The  Lender  may  use  agents, 
correspondents,  branches,  financial 
experts,  or  other  institutions  in  carrying 
out  its  responsibilities.  Lenders  are  fully 
responsible  for  their  own  actions  and 
the  actions  of  those  acting  on  the 
Lender’s  behalf. 

(1)  Processing.  The  Lender  must  abide 
by  limitations  on  loan  purposes,  loan 
limitations,  interest  rates,  and  terms  set 
forth  in  this  subpart.  The  Lender  will 
obtain,  complete,  and  submit  to  FmHA 
the  items  required  in  §  1980.353(c)  of 
this  subpart.  The  Lender  may  utilize  the 
services  of  a  non-FmHA  approved 
lender  for  originating  residential  loans. 


The  FmHA  approved  lender  is 
responsible  for  the  loan  underwriting 
and  for  obtaining  the  FmHA  conditional 
commitment.  The  agent  may  close  the 
loan  in  its  name  provided  the  loan  is 
immediately  transferred  to  the  approved 
lender  to  whom  the  guarantee  will  be 
issued. 

(2)  Servicing.  Lenders  are  fully 
responsible  for  servicing  and  protecting 
the  security  for  all  guaranteed  loans. 

(3)  Liquidation.  The  Lender  will 
complete  any  liquidation  of  loans 
guaranteed  imder  the  provisions  of  the 
Lender  Agreement.  Loss  claims  will  be 
submitted  on  the  FmHA  Loss  Report 
form.  The  loss  report  will  be 
accompanied  by  supporting  information 
to  outline  disposition  of  all  security 
pledged  to  secure  the  loan.  The  Lender 
shall  also  efiect  collection  of  the  debt 
fi'om  other  assets  of  the  borrower  to  the 
extent  possible. 

(4)  Counseling.  Lenders  are 
encouraged  to  offer  or  provide  for  home 
ownership  counseling.  Lenders  may 
require  first-time  homebuyers  to 
undeigo  such  counseling  if  it  is 
reasonably  available  in  the  local  area. 

(g)  Monitoring  a  Lender's  servicing  of 
loans.  FmHA  will  conduct  certain 
reviews  of  the  Lender’s  operations  as 
provided  below.  If  FmHA  determines 
that  the  Lender  is  not  fulfilling  the 
obligations  of  the  Lender  Agreement,  or 
that  the  Lender  fails  to  maintain  the 
required  criteria,  the  Lender  will  be 
notified  in  writing  of  the  deficiencies 
and  allowed  a  maximum  of  30  days  to 
correct  them.  If  the  Lender  fails  to  make 
the  required  corrections,  FmHA  will 
proceed  as  provided  in  paragraph  (h)  of 
this  section. 

(1)  Loan  processing  review  for  new 
Lenders.  FmHA  will  make  a  complete 
review  of  the  first  five  loans  developed 
by  a  newly  eligible  Lender  to  assure 
compliance  with,  and  understanding  of, 
FmHA  regulations  and  will  also  do  a 
review  of  a  random  sampling  of  not  less 
than  5  percent  of  the  Lender’s  loans 
annually  for  the  next  3  years.  Thereafter, 
the  Lender  will  be  subject  to  the  review 
provided  in  paragraph  (g)(2)  of  this 
section. 

(2)  Spot  check  review.  FmHA  will 
review  at  least  10  percent  of  the 
outstanding  loans  serviced  by  each 
Lender  every  2  years,  or  more  often  if 
necessary,  ’^e  review  will  include  an 
examination  of  the  Lender’s  loan 
processing  and  servicing  as  follows: 

(i)  The  incidence  of  first-year 
delinquency  on  loans  made  by  the 
Lender: 

(ii)  Any  reviews  conducted  of  the 
Lender’s  portfolio  of  FmHA  guaranteed 
loans; 


(iii)  Loan  servicing  actions  taken  by 
the  Lender: 

(iv)  Any  other  information  regarding 
the  Lander. 

(3)  Other  reviews.  FmHA  may  conduct 
other  reviews  of  the  Lender’s 
operations,  as  related  to  the  FmHA 
guaranteed  RH  loan  program,  when  the 
Administrator  or  State  Director 
determines  that  a  review  is  needed 
based  on  factors  such  as  loan 
delinquencies,  loan  losses,  failure  to 
submit  required  reports,  or  other  such 
reasons  related  to  assuring  that  the 
Government’s  interest  is  adequately 
protected. 

(h)  Termination  of  Lender  eligibility. 
The  Lender  remains  eligible  as  long  as 
the  Lender  meets  the  criteria  in 
paragraph  (a)  of  this  section  unless  that 
Lender’s  status  is  revoked  by  FmHA  or 
by  another  Federal  agency.  FmHA  shall 
revoke  the  eligible  Lender  status  of  any 
Lender  who  fails  to  comply  with 
requirements  of  paragraphs  (b)  or  (e)  of 
this  section.  Status  may  also  be  revoked 
if  the  Lender  violates  the  terms  of  the 
Lender  Agreement,  fails  to  properly 
service  any  guaranteed  loan,  or  fails  to 
adequately  protect  the  interests  of  the 
Lender  and  the  Government.  If  the 
eligible  Lender  status  of  a  Lender  lapses, 
the  Lender  will  continue  to  service  any 
outstanding  loans  guaranteed  under  this 
subpart  which  are  held  by  said  Lender. 
FmHA  may  require  the  Lender  to 
transfer  the  servicing  of  the  loan.  In 
addition  to  revocation  of  eligible  Lender 
status,  the  Lender  may  be  debarred  by 
FmHA.  In  seeking  to  debar  the  Lender, 
FmHA  will  comply  with  the  provisions 
of  FmHA  Instruction  1940-M  (available 
in  any  FmHA  office).  A  Lender  that  has 
been  debarred  must  obtain  the  services 
of  another  Lender  that  meets  the 
provisions  of  this  subpart  to  service  any 
outstanding  loans  guaranteed  under  this 
subpart  which  are  held  by  said  Lender. 

§  1 980.31 0  Loan  purposes. 

The  purpose  of  a  loan  guaranteed 
under  this  subpart  must  be  to  acquire  a 
completed  dwelling  and  related 
facilities  to  be  used  by  the  applicant  as 
a  primary  residence.  The  loan  may  be  to 
purchase  a  new  dwelling  or  an  existing 
dwelling.  The  guaranteed  loan  may  be 
for  "take  out’’  financing  for  a  loan 
advanced  by  the  Lender  to  construct  a 
new  dwelling  or  improve  6ui  existing 
dwelling.  Eligible  loan  purposes  also 
include: 

(a)  Necessary  related  facilities  such  as 
a  garage,  storage  shed,  walks,  driveway, 
and  water  and/or  sewerage  facilities 
including  reasonable  connection  fees  for 
utilities  which  the  buyer  is  required  to 
pay. 
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(b)  Special  design  features  or 
equipment  necessary  to  accommodate  a 
physically  handicapped  or  disabled 
member  of  the  household. 

(cj  The  cost  of  establishing  an  escrow 
account(s)  for  real  estate  taxes  and/or 
insurance  premiums. 

(d)  Title  clearance,  title  insurance, 
and  loan  closing;  stock  in  a  cooperative 
lending  agency  necessary  to  obtain  the 
loan;  and.  for  low-income  applicants 
only,  points  not  exceedii^  the  amount 
typical  for  the  cuea. 

(e)  Provide  foods  Uxt  seller  equity 
and/or  essential  repairs  when  an 
existing  guaranteed  loan  is  to  be 
assum^  simultaneously. 

9198(1311  Loan  nmitatlons  and  special 
provfsions. 

(a)  Prohibited  loan  purposes. 
(Conditional  commitments  will  not  be 
issued  if  loan  funds  are  to  be  used  for. 

(1)  Payment  of  construction  draws. 

(2)  The  purchase  of  furniture  or  other 
personal  property  except  for  essential 
equipment  and  materials  authorized  in 
accordance  with  §  1980.310  of  this 
suhpart 

Refinancing  FmHA  debts,  debts 
owed  the  Lender  (othw  than 
construction/development,  financing 
incurred  in  con]unctiQn  with  the 
proposed  loan),  or  debts  on  a 
manufactured  home. 

(4)  Purchase  or  improvement  of 
income-producing  land,  or  buildings  to 
be  used  principally  for  income- 
producing  purposes,  or  buildings  not 
essential  for  RH  purposes,  or  to  buy  or 
build  building  which  are  largely  or  in 
part  spedfically  designed  to 
accommodate  a  business  or  income- 
producing  enterprise. 

(5)  Payment  ol  fees,  charges,  or 
commissions,  such  as  finder’s  fees  for 
packaging  the  applications  or  placement 
fees  for  the  referral  of  a  prospective 
applicant  to  FmHA. 

[6}  Improving  the  entry  of  a 
homestead  entryman  or  desert  entryman 
prior  to  receipt  of  patent. 

(7)  Purchase  a  dwelling  with  an  in- 
ground  swimming  pool. 

(b)  Limitations.  The  amount  of  the 
loan  may  not  exceed  the  maximum 
dollar  limitation  of  Section  203(bK2)  of 
the  National  Housing  Act  (12  U.S.C 
1702). 

(1)  A  loan  for  the  acquisition  of  a 
newly  constructed  dwelling  that  meets 
the  requirements  of  §  1980.341  (b)  of 
this  subpart  may  be  made  for  up  to  100 
percent  of  the  appraised  value,  or  the 
cost  of  acquisition  and  any  necessary 
development  including  those  purposes 
in  §  1980.310  of  this  subpart,  whichever 
is  less. 

(2)  A  loan  for  the  acquisition  of  an 
existing  dwelling  and  development  in 


conjunction  with  the  acquisition  of  an 
existii^  dwelling  nray  be  made  for  up  to 
100  percent  of  tito  appraised  value,  or 
the  cost  of  acquisition  and  necessary 
developmmit  induding  those  purposes 
in  §  1980.310  of  this  subpart  whidrever 
is  less. 

(c)  Subdivisions.  Housing  units  may 
be  financed  in  existing  subdivisions 
approved  by  local,  regional.  State,  or 
Federal  government  agendas  before 
issuance  of  a  conditional  commitment 
The  subdivision  must  nteet  the 
requirements  of  $  1901.203  of  subpart  E 
of  part  1901  of  this  chapter.  An  existii^ 
subdivision  is  one  in  which  the  local 
government  has  accepted  the 
subdivision  plan,  its  prindpal 
developments,  and  right-of-ways,  the 
construction  of  streets,  water,  and 
water/waste  disposal  systems,  and 
utilities  is  at  a  point  which  precludes 
any  major  changes,  and  provisions  are 
in  place  for  continuous  maintenance  of 
the  streets,  and  the  water  and  water/ 
waste  disposal  systems. 

9 1980.312  Rural  area  designation. 

A  rural  area  is  an  area  which  is 

identified  as  rural  by  FmHA  in 
accordance  with  §  1944.10  of  subpart  A 
of  part  1944  of  this  chapter.  Ourrent 
county  maps  showing  ineligible  areas 
are  available  in  FmHA  District  and 
(bounty  Offices. 

91980.313  Site  ar>d  buHding  raquirementa. 

(a)  Rural  area.  The  property  on  which 
the  loan  is  made  must  be  located  in  a 
designated  rural  area  as  identified  in 

§  1980.312  of  this  subpart.  A  nonfarm 
tract  to  be  purchased  or  improved  with 
loan  funds  must  not  be  closely 
assodated  with  farm  service  bdildings. 

(b)  Access.  The  property  must  be 
contiguous  to  and  have  direct  access 
from  a  street,  road,  or  driveway.  Streets 
and  roads  must  be  dedicated  to  and 
accepted  by  a  pubUc  body  whidi  shall 
be  responsible  for  continuous 
maintenance.  (Generally,  streets  and 
roads  must  be  hard  surfaced.  When 
local  ordinances  and  codes  do  not 
require  hard  surface  streets,  an  all- 
weather  surface,  approved  and 
maintained  by  a  public  body,  may  be 
accepted.  Streets  and  roads  maintained 
by  a  homeowners  association  (HOA) 
may  be  accepted  when  the  streets  and 
roads  have  direct  access  to  a  public 
maintained  street  or  road,  control  of  the 
HOA  has  been  in  the  hands  of  the 
purchasers  of  the  dwelling  units,  and 
the  purchasers  have  been  in  control  for 
over  a  year,  all  units  have  been 
developed  and  70  percent  of  the  units 
have  b^n  sold  to  purchasers  and  are 
occupied  as  residences  (i.e.  the  units  are 
no  longer  held  by  the  developer  or 


builder),  and  the  project  has  been 
approved  by  HUD.  VA.  Fannie  Mae,  or 
Fr^die  Mac. 

(c)  Water  and  water/waste  disposal 
system.  A  nonfarm  tract  on  whi^  a  loan 
is  to  be  made  must  have  an  adequate 
water  and/csr  water/waste  disposd 
system,  and  othw  related  facilities. 

Water  and  watar/vraste  disposal  systems 
serving  the  site  must  be  approved  by  a 
State  or  local  govemromit  agency.  When 
the  site  is  served  by  a  privately  owned 
and  centrally  operated  water  and  water/ 
waste  disposal  systemfs),  the  system(s) 
must  meet  the  design  requirements  of 
the  State  Department  of  Health  or 
comparable  reviewing  and  regulatory 
agency.  Written  verification  must  be 
obtaiiied  from  the  legulatmy  agmicy  that 
the  private  water  an^or  water/ waste 
system  complies  with  the  Safe  Efrinking 
Water  Act  (42  U.S.C.  300F  et  seq.)  and 
the  Clean  Water  Act  (33  U.S.C  1251  et. 
seq.)  respectively.  A  system  ovmed  and/ 
or  operated  by  a  private  party  must  have 
a  legally  binding  agreement  which 
allows  interested  third  parties,  such  as 
the  Lender,  to  enforce  the  obligation  of 
the  op)erator  to  provide  satisfa^cry 
service  at  reasonable  rates. 

(d)  [Reserved] 

(e)  Modest  house.  Dwellings  financed 
must  provide  decent,  safe,  and  sanitary 
housing  and  be  modest  in  cost.  A 
dwelling  that  can  be  purchased  with  a 
loan  not  exceeding  the  maximum  dollar 
limitation  of  Section  203(b)(2)  of  the 
National  Housing  Act  (12  U.S.C  1702) 
is  considered  m^est  (Generally,  the 
value  of  the  site  must  not  exceed  30 
percent  of  the  total  value  of  the 
property.  When  the  value  of  the  site  is 
typical  for  the  area,  as  evidenced  by  the 
appraisal,  and  the  site  cannot  be 
subdivided  into  two  or  mmre  sites  the  30 
percent  limitation  need  not  be  applied. 
Loans  shall  not  be  guaranteed  on 
dwellings  with  an  in-ground  swimming 
pool. 

(f)  Thermal  standards.  Dwellings 
financed  shall  meet  the  standards 
outlined  in  Exhibit  D  of  subpart  A  of 
part  1924  of  this  chapter  (available  in 
any  FmHA  office)  except  in  the  case  of 
an  existing  dwelling,  if  documentation 
is  provided  to  establish  that  the  actual 
cost  of  heating  and  cooling  is  not 
significantly  greater  than  those  costs  for 
a  dwelling  that  does  me^  FmHA’s 
thermal  standards.  In  these  cases, 
basement  insulation  may  not  be 
economically  feasible  based  on  cost  and 
only  the  perimeter  of  the  house  at  the 
band  beam  and  the  heat  ducts  in 
unheated  basements  or  crawlspace  must 
be  insulated. 

(g)  Existing  dwelling.  An  existing 
dwelling  financed  should  be  cost 
effective  to  the  applicant  including 
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reasonable  costs  of  utilities  and 
maintenance  for  the  area.  Loan 
guarantees  may  be  made  on  an  existing 
manufactured  home  when  it  meets  the 
pr  ^visions  of  paragraph  (i)(2)(i]  of  this 
section. 

(h)  Repairs.  Any  dwelling  financed 
with  an  FmHA  guarantee  must  be 
structurally  sound,  functionally 
adequate,  and  placed  in  good  repair  at 
the  time  the  property  is  acquired  by  the 
borrower. 

(i)  Manufactured  homes.  New  units 
that  meet  the  requirements  of  Exhibit  J 
of  subpart  A  of  part  1924  of  this  chapter, 
and  purchased  through  FmHA  approved 
dealer-contractors,  may  be  considered 
for  a  guaranteed  loan  under  this  subpart. 
The  Lender  may  obtain  a  list  of  FmHA 
approved  models  and  dealer-contractors 
from  any  FmHA  office  in  the  area 
served. 

(1)  Loans  may  be  guaranteed  for  the 
following  purposes  when  the  security 
covers  both  the  unit  and  the  lot: 

(1)  A  new  unit  and  related  site 
development  work  on  a  site  owned  or 
purchased  by  the  applicant  which  meets 
the  requirements  and  limitations  of  this 
section  or  a  leasehold  meeting  the 
provisions  of  §  1980.314  of  this  subpart. 

(ii)  Transportation  and  set-up  costs  for 
a  new  unit. 

(2)  Loans  may  not  be  guaranteed  for: 

(i)  An  existing  unit  and  site  unless  it 
is  already  financed  with  a  section  502 
RH  insured  or  guaranteed  loan,  it  is 
being  sold  fi'om  FmHA  inventory,  or  it 
is  being  sold  from  the  Lender’s 
inventory  provided  the  Lender  acquired 
possession  of  the  unit  through  a  loan 
guaranteed  under  this  subpart. 

(ii)  The  purchase  of  a  site  without  also 
financing  the  unit. 

(iii)  Existing  debts  owed  by  the 
applicfmt/borrower. 

liv)  A  unit  without  an  affixed 
certification  label  indicating  the  unit 
was  constructed  in  accordance  with  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards. 

(v)  Alteration  or  remodeling  of  the 
unit  when  the  initial  loan  is  made. 

(vi)  Furniture,  including  movable 
articles  of  personal  property  such  as 
drapes,  beds,  bedding,  chairs,  sofas, 
lamps,  tables,  televisions,  radios,  stereo 
sets,  and  similar  items.  This  does  not 
include  items  such  as  wall-to-wall 
carpeting,  refrigerators,  ovens,  ranges, 
clothes  washers  or  dryers,  heating  or 
cooling  equipment,  or  similar  items. 

(vii)  Any  unit  not  constructed  to  the 
FmHA  thermal  standards  as  identified 
by  an  affixed  label  for  the  winter  degree 
day  zone  where  the  unit  will  be  located. 

f  1 980.31 4  Loans  on  leasehold  interests. 

A  loan  may  be  guaranteed  if  made  on 
a  leasehold  owned  or  being  acquired  by 


the  applicant  when  the  Lender 
determines  that  long-term  leasing  of 
homesites  is  a  well  established  practice 
and  such  leaseholds  are  freely 
marketable  in  the  area  provided  the 
Lender  determines  and  certifies  to 
FmHA  that: 

(a)  Unable  to  obtain  fee  title.  The 
applicant  is  unable  to  obtain  fee  title  to 
the  property. 

(b)  Unexpired  term.  The  lease  has  an 
unexpired  term  of  at  least  40  years  from 
the  date  of  approval.  A  lease  for  25  years 
with  an  option  to  the  lessee  to  renew  for 
an  additional  15  years  would  be 
considered  a  40-year  lease. 

SI 980.31 5  [Reserved] 

§1980.316  Environmental  requirements. 

The  requirements  of  subpart  G  of  part 
1940  of  this  chapter  apply  to  loan 
guarantees  made  under  this  subpart. 
Lenders  and  applicants  must  cooperate 
with  FmHA  in  the  completion  of  these 
requirements.  Lenders  must  become 
familiar  with  these  requirements  so  that 
they  can  advise  applicants  and  reduce 
the  probability  of  unacceptable 
applications  being  submitted  to  FmHA. 
FmHA  may  require  that  Lenders  and/or 
applicants  obtain  information  for 
completing  environmental  assessments 
when  necessary.  The  FmHA  approval 
official  will  utilize  the  State  Natural 
Resource  Management  Guide  (available 
in  any  FmHA  office)  to  assist  in  the 
completion  of  the  environmental 
review. 

§  1 980.31 7  Equal  opportunity  and 
nondiscrimination  requirements  in  use, 
occupancy,  rental,  or  sale  of  housing. 

(a)  Compliance.  Loans  guaranteed 
under  this  subpart  are  subject  to  the 
provisions  of  various  civil  rights 
statutes.  FmHA  and  the  Lender  may  not 
discriminate  against  any  person  in 
making  guaranteed  housing  loans 
available,  or  impose  different  terms  and 
conditions  for  the  availability  of  these 
loans  based  on  a  person’s  race,  color, 
familial  status,  religion,  sex,  age, 
physical  or  mental  handicap,  or  national 
origin,  provided  the  applicant  possesses 
the  capacity  to  enter  into  a  legal  contract 
for  services.  These  requirements  will  be 
discussed  with  the  applicant,  builder, 
developer,  and  other  parties  involved  as 
early  in  the  negotiations  as  possible. 

(b)  Reporting.  If  there  is  indication  of 
noncompliance  with  these 
requirements,  such  facts  will  be 
reported  by  the  borrower.  Lender,  or 
FmHA  personnel  to  the  Administrator 
or  the  Director,  Equal  Opportunity  Staff. 
Gomplaints  and  compliance  will  be 
handled  by  FmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 


(c)  Forms  and  requirements.  In 
accordance  with  Executive  Order  11246, 
the  following  equal  opportunity  and 
nondiscrimination  forms  and 
requirements  are  applicable  when  the 
loan  guarantee  involves  a  construction 
contract  between  the  borrower  and  the 
contractor  that  is  more  than  $10,000. 

The  Lender  is  responsible  for  seeing  that 
the  requirements  of  paragraphs  (c)(1) 
throu^  (c)(5)  of  this  section  are  met: 

(1)  Equal  Opportunity  Agreement 
Before  loan  closing,  each  borrower 
whose  loan  involves  a  construction 
contract  of  more  than  $10,000  must 
execute  the  FmHA  Equal  Opportunity 
Agreement  or  the  equivalent  HUD  form. 

(2)  Construction  Contract  or 
subcontract  in  excess  of  $10,000.  If  the 
contract  or  a  subcontract  exceeds 
$10,000: 

(i)  The  contractor  or  subcontractor 
must  submit  the  FmHA  Gompliance 
Statement  before  or  as  a  part  of  the  bid 
or  negotiation. 

(ii)  An  Equal  Opportunity  Glause 
must  be  part  of  each  contract  and 
subcontract. 

(iii)  With  notification  of  the  contract 
award,  the  contractor  must  receive  the 
FmHA  Notice  to  Gontractors  and 
Applicants  signed  by  FmHA,  with  an 
attached  Equal  Employment 
Opportunity  poster.  Posters  in  Spanish 
must  be  provided  and  displayed  where 
a  significant  portion  of  the  population  is 
Spanish  speaking. 

(iv)  Under  Executive  Order  11246  and 
Executive  Order  11375,  the  contractor  or 
subcontractor,  subject  to  the 
requirements  of  paragraph  (c)(5)  of  this 
section,  is  prohibited  fi'om 
discriminating  because  of  race,  color, 
religion,  sex,  or  national  origin  to  ensure 
equality  of  opportunity  in  all  aspects  of 
emplcwment. 

(3)  One  hundred  or  more  employees 
and  construction  contract  or 
subcontract  exceeds  $10,000.  If  the 
contractor  or  subcontractor  has  100  or 
more  employees  and  the  contract  or 
subcontract  is  for  more  than  $10,000,  an 
annual  report  must  be  filed  on  or  before 
March  31,  as  long  as  the  contractor  or 
subcontractor  holds  a  contract  equal  to 
$10,000  or  more  which  is  financed  with 
a  guaranteed  loan.  Failure  to  file  timely, 
complete  and  accurate  reports 
constitutes  noncompliance  with  the 
Equal  Opportunity  Clause.  Report  forms 
are  distributed  by  the  Joint  Reporting 
Committee  and  any  questions  on  this 
form  should  be  addressed  by  the 
contractor  or  subcontractor  to  the  Joint 
Reporting  Committee,  1800  G  Street, 
NW.,  Washington,  D.C.  20006. 

(4)  Fifty  or  more  employees  and 
construction  contract  or  subcontract 
exceeds  $50,000.  If  the  contract  or 
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subcontract  is  more  than  $50,000  and 
the  contractor  or  subcontractor  has  50  or 
more  employees,  in  addition  to  the 
requirements  of  paragraph  (c)(3)  of  this 
section,  each  such  contractor  or 
subcontractor  must  be  informed  that  he 
must  develop  a  written  affirmative 
action  compliance  program  for  each  of 
his  establishments  and  put  it  on  file  in 
each  of  his  personnel  offices  within  120 
days  of  the  commencement  of  the 
contract  or  subcontract. 

(5)  Compliance  reviews.  Compliance 
reviews  must  be  made  during 
construction  inspections  to  determine 
whether  the  required  posters  are 
displayed,  the  facilities  are  not 
se^gated,  and  there  is  no  evidence  of 
discrimination  in  employment.  Findings 
of  the  borrower  or  Lender  (when 
inspections  are  made)  will  be 
documented  in  writing.  If  there  is  any 
evidence  of  noncompliance,  the 
borrower  or  Lender  will  be  made  to 
achieve  voluntary  compliance.  If  the 
effort  fails,  the  Compliance  Review 
Officer  will  report  all  the  facts  in 
writing  to  the  Administrator,  ATTN: 
Equal  Opportunity  Officer. 

(6)  Employee  complaints.  Any 
employee  of  or  applicant  for 
employment  with  such  contractors  or 
subcontractors  may  file  a  written 
complaint  of  discrimination  with 
FmHA. 

(i)  A  written  complaint  of  alleged 
discrimination  must  be  signed  by  the 
complainemt  and  should  include  the 
following  information: 

(A)  The  name  and  address  (including 
telephone  number,  if  any)  of  the 
complainant. 

(Bj  The  name  and  address  of  the 
person  committing  the  alleged 
discrimination. 

(C)  A  description  of  the  acts 
considered  to  be  discriminatory. 

(D)  Any  other  pertinent  information 
that  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

(ii)  Such  complaint  must  be  filed  not 
later  than  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  FmHA  for  good 
cause  shown  by  the  complainant. 

S 1 980.31 8  Flood  or  mudslide  hazard  area 
precautions. 

(a)  Dwelling  location.  Dwellings 
located  in  special  flood  or  mudslide 
hazard  areas,  as  designated  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  be  financed  imder  this 
subpart  only  if: 

(1)  The  community,  as  a  result  of  such 
designation  by  FEMA  as  a  special  flood 
or  mudslide  prone  area,  has  an 
approved  flo^  plain  area  management 
plan. 


(2)  The  dwelling  location  and 
construction  plans  and  specifications 
for  new  buildings  or  improvements  to 
existing  buildings  comply  with  an 
approved  flood  plain  area  management 
plan  as  mentioned  in  paragraph  (a)(1)  of 
this  section. 

(3)  Potential  environmental  impacts 
and  feasible  alternatives  have  been  fully 
considered  by  FmHA  in  accordance 
with  the  requirements  of  subpart  G  of 
part  1940  of  this  chapter. 

(b)  Flood  insurance.  If  the  dwelling  is 
located  in  a  special  flood  or  mudslide 
hazard  area,  flood  insurance  must  be 
purchased  by  the  borrower  prior  to  loan 
closing  and  maintained  thereafter.  (See 
subpart  B  of  part  1806  of  this  chapter 
(FmHA  Instruction  426.2). 

§  1980.319  Other  Federal,  State,  and  local 
requirements. 

In  addition  to  the  specific 
requirements  of  this  subpart,  on  all 
proposals  financed  with  an  FmHA 
guarantee.  Lenders  and/or  applicants 
must  coordinate  with  all  appropriate 
Federal,  State,  and  local  agencies. 
Applicants  and/or  Lenders  will  be 
required  to  comply  with  any  Federal, 
State,  or  local  laws,  regulatory 
commission  rules,  ordinances,  and 
regulations  which  exist  at  the  time  the 
loan  guarantee  is  issued  which  affect  the 
dwelling  including,  but  not  limited  to: 

(a)  Borrowing  money  and  giving 
security  therefore; 

(b)  Lwd  use  zoning; 

(c)  Health,  safety,  and  sanitation 
standards;  and 

(d)  Protection  of  the  environment  and 
consumer  afiairs. 

§  1 980.320  Interest  rate. 

The  interest  rate  must  not  exceed  any 
established  usury  rate.  Loans  guaranteed 
under  this  subpart  must  bear  a  fixed 
interest  rate  over  the  life  of  the  loan. 

The  rate  shall  be  agreed  upon  by  the 
borrower  and  the  Lender  and  must  not 
be  more  than  the  rate  being  authorized 
by  VA  or  the  current  Fannie  Mae  rate  as 
defined  in  §  1980.302  of  this  subpart, 
whichever  is  higher. 

§  1 980.321  T arms  of  loan  repayment 

(a)  Note.  Principal  and  interest  shall 
be  due  and  payable  monthly  as 
provided  in  the  promissory  note. 

(b)  Term.  The  term  for  final  maturity 
shall  be  not  less  than  30  years  from  the 
date  of  the  note,  and  not  more  than  30 
years  from  the  date  of  the  first 
scheduled  payment. 

§  1 980.322  Loan  guarantee  limits. 

The  amount  of  the  loan  note 
guarantee  is  90  percent  of  the  principal 
amount  of  the  loan. 


(a)  The  maximum  loss  payment  under 
the  guarantee  of  Single  Family  Housing 
loans  will  be  the  lesser ^f: 

(1)  Any  loss  of  an  amount  equal  to  90 
percent  of  the  principal  amount  actually 
advanced  to  the  borrower,  or 

(2)  Any  loss  sustained  by  the  Lender 
of  an  amount  up  to  35  percent  of  the 
principal  amount  actually  advanced  to 
the  borrower,  plus  any  additional  loss 
sustained  by  the  Lender  of  an  amount 
up  85  percent  of  the  remaining  65 
percent  of  the  principal  amount  actually 
advanced  to  the  borrower. 

(b)  Loss  includes  only: 

(1)  Principal  and  interest  evidenced 
by  the  guaranteed  loan  note; 

(2)  Any  loan  subsidy  due  and  owing; 
and 

(3)  Any  principal  and  interest 
indebtedness  on  FmHA  approved 
protective  advances  for  protection  and 
preservation  of  security. 

(c)  Interest  (including  any  subsidy) 
shall  be  covered  by  the  loan  note 
guarantee  to  the  date  of  the  final  loss 
settlement  when  the  Lender  conducts 
liquidation  of  collateral  in  an 
expeditious  manner.  In  addition, 
FtnHA’s  payment  will  include  interest 
accruing  from  the  date  the  claim  is  filed 
until  the  date  it  is  paid  within  the  limits 
of  the  guarantee.  Net  proceeds  received 
from  liquidation  of  the  collateral  will  be 
used  in  calculating  the  amount  of  loss 
sustained  by  the  lender.  If  the  Lender 
acquires  the  collateral,  the  net  proceeds 
from  collateral  for  calculating  loss  shall 
be  determined  by  FmHA  as  follows: 

(1)  The  collateral  will  be  appraised  at 
its  liquidation  value  as  of  the  date  of 
acquisition  by  the  Lender;  and  then 

(ii)  Deduct  from  such  appraised  value 
an  estimate  of  liquidation  costs  which 
will  include  an  allowance  for 
disposition  of  the  property  when  it  will 
be  held  by  the  Lender  in  accordance 
with  §  1980.376(a)(l)(ii)  of  this  subpart. 

§  1 980.323  Guarantee  fee. 

The  Lender  will  pay  a  nonrefundable 
fee  which  may  be  passed  on  to  the 
borrower.  The  fee  is  calculated  by 
multiplying  the  figure  in  Exhibit  K  of 
subpart  A  of  part  1810  of  this  chapter 
(FmHA  Instruction  440.1,  available  in 
any  FmHA  office)  times  90  percent  of 
the  principal  amount  of  the  loan. 

§  1 980.324  Charges  and  fees  by  Lender. 

(a)  Routine  charges  and  fees.  The 
Lender  may  establish  the  (barges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  applicants 
for  similar  types  of  transactions. 

(b)  Late  payment  charges.  Late 
payment  charges  will  not  be  covered  by 
the  guarantee.  Such  charges  may  not  be 
added  to  the  principal  and  interest  due 
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under  any  guaranteed  note.  Late  charges 
may  be  made  only  if: 

(1)  Maximum  amount  The  maximum 
amount  does  not  exceed  the  percentage 
of  the  payment  due  as  prescribed  in 
Exhibit  H  of  this  subpart  (available  in 
any  FmHA  office). 

(2)  Routine.  They  are  routinely  made 
by  the  Lender  in  similar  types  of  loan 
transactions. 

(3)  Payments  received.  Payments  have 
not  been  received  within  the  customary 
time  frame  allowed  by  the  Lender.  The 
term  “payment  received”  means  that  the 
payment  in  cash,  check,  money  order,  or 
similar  medium  has  been  received  by 
the  Lender  at  its  main  office,  branch 
office,  or  other  designated  place  of 
payment. 

(4)  Calculating  charges.  The  Lender 
does  not  change  the  rate  or  method  of 
calculating  the  late  payment  charges  to 
increase  charges  while  the  loan  note 
guarantee  is  in  efiect. 

(5)  Interest-assisted  loans.  The  Lender 
does  not  penalize  or  charge  any  fee  to 
the  borrower  when  the  only 
delinquency  is  a  loan  subsidy 
payment(s).  which  the  Lender  is  entitled 
to  but  has  not  received. 

§1980.325  Transactions  which  will  not  be 
guaranteed. 

(a)  Lease  payments.  Payments  made 
on  a  lease  will  not  be  guaranteed. 

(b)  Loans  made  by  other  Federal 
agencies.  Loans  made  by  other  Federal 
agencies  will  not  be  guaranteed.  This 
does  not  preclude  guarantees  of  loans 
made  by  an  FCS  institution  with  direct 
lending  authority.  This  also  does  not 
preclude  loans  made  by  State  or  local 
government  agencies  assisted  by  a 
Federal  agency. 

§§1980.326-1980.329  (Reserved] 

§  1980.330  Applicant  equity  requirements. 

A  loan  to  purchase  a  new  or  existing 
dwelling  may  be  made  up  to  the 
appraised  market  value  of  the  security. 

§1980.331  CoHateral. 

(a)  General.  The  entire  loan  must  be 
secured  by  a  first  lira  on  the  housing 
being  financed  and  the  Lender  will 
maintain  this  Uen  priority.  The  Lender 
is  responsible  for  assurance  that  proper 
and  adequate  security  is  obtained, 
maintained  in  existence,  and  of  record 
to  protect  the  interests  of  the  Lender  and 
FmHA. 

(b)  Third  party  liens,  suits  pending, 
etc.  Among  other  things  in  obtaining  the 
required  security,  it  is  necessary  to 
ascertain  that  there  are  no  claims  or 
liens  against  the  security  or  the 
borrower,  and  that  there  are  no  suits 
pending  or  anticipated  that  would  afreet 
the  security  or  the  borrower. 


(c)  All  collateral  must  secure  the 
entire  loan.  The  Lender  will  not  take 
separate  collateral,  including  but  not 
limited  to  mortgage  insurance,  to  secure 
that  portion  of  the  loss  not  covered  by 
the  guarantee. 

§1980.332  [Reserved] 

§  1980.333  Promissory  notes  and  security 
instruments. 

(a)  Loan  instruments.  The  Lender  may 
use  its  own  forms  for  promissory  notes, 
reel  estate  mortgages,  including  deeds  of 
trust  and  similar  instruments,  and 
security  agreements  provided  there  are 
no  provisions  that  are  in  conflict  or 
otherwise  inconsistent  with  the 
provisions  of  §  1980.309(b)(2)(v)  of  this 
subpart.  The  Lender  is  responsible  for 
determining  that  the  security 
instruments  are  adequate  and  are 
properly  maintained  of  record. 

(b)  Interest  assistance  instruments. 
When  the  loan  guarantee  is  authorized 
from  interest  assisted  funds,  FmHA  will 
provide  the  Lender  with  the  necessary 
forms  and  security  instruments  related 
to  the  interest  assistance.  The  Lender 
will  complete  the  Master  Interest 
Assistance  Agreement,  assure  that  the 
closing  agent  properly  records  a  junior 
mortgage  or  deed  of  trust  which  grants 
FmHA  a  lien  on  the  security  in  order  to 
protect  FmHA’s  equity  share  subject 
only  to  the  first  mortgage  or  deed  of 
trust  to  the  Lender  or  other  authorized 
prior  lien(s),  and  forward  the 
agreements  and  recorded  instruments  to 
FmHA. 

§  1980.334  Appraisal  of  property  serving 
as  collateral. 

An  appraisal  of  all  property  serving  as 
security  for  the  proposed  loan  will  be 
completed.  A  copy  of  the  appraisal  will 
be  submitted  to  FmHA  for  review  with 
the  request  for  loan  guarantee.  The 
Lender  may  pass  the  cost  of  the 
appraisal  on  to  the  borrower.  The 
appraisal  must  have  been  completed 
within  3  mcHiths  of  the  date  the 
application  is  submitted  to  FmHA. 

la)  Qualified  appraiser.  The  Lender 
will  use  an  appraiser  that  is  properly 
licensed  or  authorized,  as  appropriate, 
to  make  residential  real  estate  appraisals 
in  accordance  with  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  3331-3351)  regardless  of  the 
amount  of  the  loan.  Appraisers  may  not 
discriminate  against  any  person  in 
making  or  performing  appraisal  services 
because  of  race,  color,  familial  status, 
religion,  sex,  age,  handicap,  or  national 
origin. 

(b)  Appraisal  report.  Residential 
appraisals  will  be  completed  using  the 
sales  comparison  (market)  and  cost 


approach  to  market  value.  Factors  such 
as  race,  color,  familial  status,  religion, 
sex,  age.  hanfficap,  or  national  origin  are 
not  valid  considerations  for  appraisals 
and  shall  not  be  used. 

(1)  Uniform  Residential  Appraisal 
Report  (URARJ.  The  appraiser  will 
complete  the  URAR. 

(1)  The  “Estimated  Reproduction  Cost- 
New  of  Improvements”  section  of  the 
form  must  be  completed  when  the 
dwelling  is  less  than  1  year  old. 

(ii)  Not  less  than  three  comparable 
sales,  which  are  not  more  than  12 
months  old  will  be  used  unless  the 
appraiser  provides  documentation  that 
such  compiarables  are  not  available  in 
the  area.  Comparable  sales  should  be 
located  as  close  as  possible  to  the 
subject  dwelling.  When  the  need  arises 
to  use  a  compa^le  sale  that  is  a 
considerable  distance  from  the  subject, 
the  appraiser  must  use  his  or  her 
knowledge  of  the  area,  and  apply  good 
judgment  in  selecting  comparable  sales 
that  are  the  best  indicators  of  value  for 
the  subject  property. 

(2)  Supporting  documentation.  A 
narrative  explanation  supporting 
unusual  adjustments  must  be  attached 
to  the  appraisal. 

(3)  Photographs.  The  appraisal  report 
must  include  photographs  which 
provide  front,  rear,  and  street  scene 
views  of  the  subject  property,  and  a 
front  view  for  each  comparable  sale 
used  in  the  completion  of  the  appraisal. 

(4)  Site  analysis  form.  The  appraiser 
will  complete  a  chraklist  provided  by 
FmHA  to  provide  site  information  for 
FmHA  use.  The  FmHA  approval  official 
will  utilize  this  information  in 
determining  whether  it  is  necessary  to 
visit  the  property  for  environmental 
purposes. 

(c)  FmHA  review.  A  desk  review  of 
the  appraisal  will  be  done  by  the  FmHA 
approval  official  prior  to  issuance  of  a 
conditional  commitment  to  assxire  the 
value  is  reasonably  supported.  FmHA 
will  perform  a  desk  review  on  each 
appraisal,  and  a  field  review  on  at  least 
one  appraisal  submitted  by  each 
appraiser  completing  5  or  more 
appraisals  each  year. 

(1)  Appraisals  which  are  determined 
to  be  deficient  and/or  unacceptable  will 
be  returned  to  the  Lender  for  corrective 
action. 

(2)  The  Lender  is  responsible  for 
communicating  and  initiating  corrective 
action  with  the  appraiser.  The  corrected 
appraisal  will  be  subject  to  the  same 
review  process  described  in  this  section. 

(3)  If  FmHA  determines  a  specific 
appraiser  is  not  meeting  the 
requiremrats  of  this  section,  FmHA  will 
notify  the  Lender  that  appraisals 
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performed  by  that  appraiser  will  no 
longer  be  accepted. 

fi  1980.335-1980.339  [Reserved] 

S 1 980.340  Acquisition,  construction,  and 
development 

(a)  Acquisition  of  property.  The 
Lender  is  responsible  for  seeing  that  the 
property  to  be  acquired  with  loan  funds 
is  acquired  as  planned  and  that  the 
required  security  interest  is  obtained. 

(b)  New  construction.  A  new  dwelling 
financed  with  a  euaranteed  loan  must: 

-  (1)  Have  been  built  in  accordance 
with  building  plans  and  specifications 
that  contain  approved  building  code 
certifications  (eligible  certifiers  are 
listed  in  §  1924.5rf](l)(iii)  of  subpart  A 
of  part  1924  of  this  chapter). 

(2)  Conform  to  FmHA  thermal 
standards  (exhibit  D  of  subpart  A  of  part 
1924  of  this  chapter). 

(i)  The  builder  may  certify 
conformance  with  FmHA  thermal 
standards  contained  in  paragraph  IV  A 
of  exhibit  D  of  subpart  A  of  part  1924 
of  this  chapter. 

(ii)  A  qualified,  registered  architect  or 
a  qualified,  registered  engineer  must 
certify  conformance  with  FmHA 
thermal  standards  contained  in 
paragraph  IV  C  of  exhibit  D  of  subpart 
A  of  part  1924  of  this  chapter. 

(c)  Development.  The  Lender  and 
borrower  are  responsible  for  seeing  that 
the  loan  purposes  are  accomplish^  and 
loan  funds  are  properly  utilized.  This 
includes,  but  is  not  limited  to,  seeing 
that: 

(1)  The  applicable  development 
standards  are  adhered  to. 

(2)  Drawings  and  specifications  are 
certified. 

(3)  Adequate  water,  electric,  heating, 
waste  disposal,  and  other  necessary 
utilities  and  facilities  are  obtained. 

(4)  Equal  opportunity  and 
nondiscrimination  requirements  are 
met.  (See  §  1980.317  of  this  subpart.) 

(5)  A  builder’s  warranty  is  issued 
when  new  construction,  repair,  or 
rehabilitation  is  involved,  which 
provides  for  at  least  1  year’s  warranty 
fi'om  the  date  of  completion  or 
acceptance  of  the  work. 

{ 1 980.341  Inspections  of  construction 
and  compliance  reviews. 

(a)  Qualified  inspectors  Inspections 
will  be  made  during  construction  by  a 
construction  inspector  deemed  qualified 
and  approved  by  the  Lender. 

(b)  Inspections.  Inspections  shall  be 
done  by  a  party  the  Lender  determines 
to  be  qualified,  such  as  a  HUD  approved 
fee  inspector.  The  sale  agreement  shall 
identify  which  party  (i.e.,  purchaser  or 
seller)  is  responsible  to  obtain  and  pay 
for  required  inspections  and 


certifications.  In  connection  with 
inspections  involving  construction 
contracts,  equal  opportunity  and 
nondiscrimination  compliance  reviews 
must  be  made  as  required  by  §  1980.317 
of  this  subpart. 

(1)  For  existing  dwellings,  inspections 
must  be  made  to  determine  that  the 
dwelling: 

(1)  Is  structurally  sound,  functionally 
adequate,  in  good  repair,  or  will  be 
placed  in  good  repair  with  loan  funds, 
and  meets  the  "General”  requirements 
in  Guide  2  of  subpart  A  of  part  1924  of 
this  chapter  (available  in  any  FmHA 
office). 

(ii)  Meets  the  thermal  standards  per 
§  1980.313(f)  of  this  subpart. 

(iii)  Has  adequate  electrical, 
plumbing,  heat,  water,  and  water/waste 
disposal  systems,  and  is  free  of  wood 
destroying  insects. 

(2)  For  a  newly  constructed  dwelling, 
when  construction  is  planned,  the 
Lender  must  see  that  the  following 
inspections  are  made  in  addition  to  any 
additional  inspections  the  Lender 
deems  appropriate: 

(i)  When  footings  and  foundations  are 
ready  to  be  poured  but  prior  to  back¬ 
filling. 

(ii)  When  shell  is  closed  in,  but 
plumbing,  electrical,  and  mechanical 
work  are  still  exposed. 

(iii)  When  construction  is  completed 
prior  to  occupancy. 

(iv)  Inspections  under  paragraphs 

(b)(2)  (i)  and  (ii)  of  this  section  are  not 
required  when  the  building  supplies  an 
insured  10  year  warranty  plan 
acceptable  under  the  requirements  of 
Exhibit  L  of  subpart  A  of  part  1924  of 
this  chapter. 

(c)  Water  and  water/waste  disposal. 
The  Lender  will  see  that  the  water  and 
water/waste  disposal  systems  have  been 
approved  by  a  State  or  local  government 
agency. 

§§1980.342-1980.344  [Reserved) 

§  1 980.345  Applicant  eligibility 
requirements  for  a  guaranteed  loan. 

Applicants  who  meet  the 
requirements  below  are  eligible  for  a 
loan  guaranteed  under  this  subpart. 
Applicants  desiring  loan  assistance  as 
provided  in  this  subpart  must  file  loan 
applications  with  a  Lender  that  meets 
the  requirements  set  forth  in  §  1980.309 
of  this  subpart.  The  Lender  may  accept 
applications  filed  through  its  agents, 
correspondents,  branches,  or  other 
institutions.  The  Lender  must  have  at 
least  one  personal  interview  with  the 
applicant  to  verify  the  information  on 
the  application  and  to  obtain  a  complete 
picture  of  the  applicant’s  financial 
situation.  The  interview  may  take  place 


by  telephone  or  by  face-to-face 
interview. 

(a)  Eligible  income.  The  applicant’s 
adjusted  annual  income  determined  in 
accordance  with  §  1980.352  of  this 
subpart  may  not  exceed  the  applicable 
income  limit  in  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  office)  at  time 
of  loan  approval. 

(b)  Adequate  and  dependable  income. 
The  applicant  (and  co-applicant,  if 
applicable)  has  adequate  and 
dependably  available  income.  The 
applicant’s  history  of  income  and  the 
history  of  the  typical  annual  income  of 
others  in  the  area  with  similar  types  of 
employment  will  be  considered  in 
determining  whether  the  applicant’s 
income  is  adequate  and  dependable. 

(1)  A  farm  or  nonfarm  business  loss 
must  be  considered  in  determining 
repayment  ability. 

(2)  A  loss  may  not  be  used  to  offset 
other  income  in  order  to  qualify  for  or 
increase  the  amount  of  FmHA 
assistance. 

(c)  Determining  repayment  ability.  In 
considering  whedier  the  applicant  has 
adequate  repayment  ability,  the  Lender 
must  calculate  a  Monthly  Obligation  to 
Income  (MOTI)  ratio.  The  applicant’s 
MOTI  should  be  calculated  by  dividing 
the  applicant’s  monthly  obligations  by 
monthly  income. 

(1)  Monthly  obligation  consists  of  the 
principal,  interest,  taxes,  and  insurance 
(Pm)  for  the  proposed  loan  (less  any 
interest  assistance  under  this  program  or 
any  other  assistance  from  a  State  or 
county  sponsored  program  when  such 
payments  are  made  directly  to  the 
Lender  on  the  applicant’s  l^half),  home 

^owner  and  other  assessments,  and  the 
applicant’s  long  term  obligations.  Long 
term  obligations  include  those 
obligations  with  a  remaining  repayment 
period  of  more  than  6  months  and  other 
shorter  term  debts  that  are  considered  to 
have  a  significant  impact  on  repayment 
ability.  The  cost  of  job  related  expenses 
such  as  child  care  is  included  as  a  long 
term  obligation. 

(2)  Income,  for  the  purpose  of 
determining  the  MOTI  ratio,  includes 
the  total  gross  income  of  the  applicant, 
co-applicant,  and  any  other  member  of 
the  household  who  will  be  a  party  to  the 
note 

(3)  The  applicant  meets  FmHA 
requirements  for  repayment  ability 
when  the  applicant’s  MOTI  ratio  is  less 
than  or  equal  to  41  percent  and  the  ratio 
of  the  proposed  PITI  to  income  does  not 
exceed  29  percent. 

(4)  Additional  co-applicant. 
Applicants  who  do  not  meet  the 
requirements  of  this  section  will  be 
considered  ineligible  unless  another 
adult(s)  in  the  household  has  adequate 
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income  and  wishes  to  )oin  in  the 
application  as  a  co-applicant.  The 
combined  incomes  then  may  be 
considered  in  determining  repayment 
ability. 

(5)  If  the  applicant's  MOTI  and/or 
pm  ratio  exceed  the  maximum 
authorized  ratio,  the  Lender  may  waive 
the  ratio  requirement  when  the  Lender 
determines  and  documents  that  there 
are  compensating  factors.  Examples  of 
compensating  factors  include  things 
such  as  the  applicant  having  a  history 
over  the  previous  12  month  period  of 
devoting  a  similar  percentage  of  income 
to  housing  expense  to  that  of  the 
proposed  loan,  or  accumulating  savings 
which,  together  with  the  applicant's 
housing  expense  is  similar  to  that  of  the 
proposed  loan. 

(d)  Credit  history.  The  applicant  must 
have  a  credit  history  which  indicates  a 
reasonable  ability  and  willingness  to 
meet  obligations  as  they  become  due. 

(1)  Any  or  all  of  the  following  are 
indicators  of  an  unacceptable  credit 
history  unless  the  cause  of  the  problem 
was  beyond  the  applicant’s  control,  and 
the  criteria  in  paragraph  (d)(3)  of  this 
section  are  met 

(1)  Incidents  of  more  than  one  secured 
or  unsecured  debt  payments  being  more 
than  30  days  late  if  the  incidents  have 
occurred  within  the  last  12  months. 

This  includes  more  than  one  late 
payment  on  a  single  account. 

(ii)  Loss  of  security  due  to  a 
foreclosure  if  the  foreclosure  has 
occurred  within  the  last  36  months. 

(iii)  Outstanding  tax  liens  or 
delinquent  Government  debts  with  no 
satisfactory  arrangements  for  payments, 
no  matter  what  their  age  as  long  as  they 
are  currently  delinquent  and/or  due  and 
payable. 

(iv)  A  court-created  or  afhrmed 
obligation  (judgment)  caused  by  non¬ 
payment  that  is  currently  outstanding  or 
has  been  outstanding  within  the  last  12 
months. 

(v)  Two  or  more  rent  payments  paid 
30  days  or  more  past  due  that  have 
occurred  within  the  last  3  years. 

(vi)  Accounts  which  have  been 
converted  to  collections  within  the  last 
12  months  (utility  bills,  hospital  bills, 
etc.). 

(vii)  Collection  accounts  outstanding, 
with  no  satisfactory  arrangements  for 
payments,  no  matter  what  their  age  as 
long  as  they  are  currently  delinquent 
and/or  due  and  payable. 

(viii)  Any  debts  Written  off  within  the 
last  36  montlis. 

(2)  The  following  will  not  indicate  an 
unacceptable  credit  history: 

(i)  "No  history'’  of  credit  transactions 
by  the  applicant. 


(ii)  A  bankruptcy  which  was 
discharged  more  than  36  months  before 
application. 

(iii)  A  satisfied  judgment  or 
foreclosure  with  no  loss  of  security 
which  was  completed  12  months  before 
the  date  of  application. 

(3)  Instances  of  unacceptable  credit 
history  may  be  waived  by  the  Lender 
when  the  applicant  provides 
documentation  that: 

(i)  The  circumstances  were  of  a 
temporary  nature,  were  beyond  the 
applicant’s  control,  and  have  been 
removed  (e.g.,  loss  of  job;  delay  or 
reduction  in  government  benefits,  or 
other  loss  of  income;  increased  expenses 
due  to  illness,  death,  etc.);  or 

(ii)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  full 
payment  because  of  defective  goods  or 
services,  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purchased  or  contracted  for. 

(e)  Previous  FmHA  loan.  FmHA  shall 
determine  whether  the  applicant  has 
had  a  previous  FmHA  debt  which  was 
settled,  or  is  subject  to  settlement,  or 
whether  FmHA  otherwise  suffered  a 
loss  on  a  loan  to  the  applicant.  If  FmHA 
suffered  any  loss  related  to  a  previous 
loan,  a  loan  guarantee  shall  not  be 
issued  unless  FmHA  determines  the 
FmHA  loss  was  beyond  the  applicant’s 
control,  and  any  identifiable  reasons  for 
the  loss  no  longer  exist. 

(f)  Other  Federal  debts.  The  applicant 
is  not  delinquent  on  any  tax  and  non¬ 
tax  debts  and  there  are  no  judgment 
liens  against  the  applicant’s  property  for 
a  debt  owed  to  the  Federal  Govemrrvent 
unless  satisfactory  arrangements  have 
been  made  for  repayment,  the 
arrangements  have  been  in  place  fcH-  at 
least  6  months,  and  the  applicant  is 
current  on  those  arrangements.  The 
Lender  will  use  credit  reports  and  any 
other  credit  history  data  available  from 
a  federal  database  to  determine  whether 
the  applicant  is  listed  as  delinquent  on 
a  Federal  debt.  The  Lender  will 
document  the  results  of  its  review  and 
any  provisions  for  satisfactory 
arrangements  as  described  in  this 
paragraph. 

§  1980.346  Other  eligibility  criteria. 

The  applicant  must: 

(a)  Be  a  person  who  does  not  own  a 
dwelling  or  owns  a  dwelling  which  is 
not  structurally  sound,  hrnctionally 
adequate,  or  large  enough  to 
accommodate  the  needs  of  the 
applicant;  or 

(b)  Be  without  sufficient  resources  to 
provide  the  necessary  housing  and  be 
unable  to  secure  the  necessary  credit 
without  an  FmHA  guarantee  upon  terms 


and  conditions  which  the  applicartt 
could  reasonably  be  expected  to  fulfil). 

(c)  Be  a  natural  person  (individual) 
who  resides  as  a  citizen  in  emy  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Marianas.  Federated  States 
of  Micronesia,  and  the  Republics  of  the 
Marshall  Islands  and  Palau,  or  a 
noncitizen  who  resides  in  one  of  the 
foregoing  areas  after  being  legally 
admitted  to  the  U.S.  for  permanent 
residence  or  on  indefinite  parole. 

(d)  Possess  legal  capacity  to  incur  the 
loan  obligation,  and  have  reached  the 
legal  age  of  majority  in  the  State,  or  have 
had  the  disability  of  minority  removed 
by  court  action. 

(e)  Have  the  potential  ability  to 
personally  occupy  the  home  on  a 
permanent  basis,  if  the  loan  is  to 
provide  housing  for  the  applicant’s  own 
use.  Because  of  the  probability  of  their 
being  transferred  or  moving  after 
graduation,  military  personnel  on  active 
duty  and  full-time  students  will  not  be 
granted  loans  unless: 

(1)  The  applicant,  if  military 
personnel,  will  be  discharged  at  an  early 
date  (usually  within  1  year).  The  f^ily 
must  continue  to  occupy  the  home  in 
case  the  borrower  is  transferred  to 
another  duty  station  before  discharge, 
and 

(2)  The  applicant  intends  to  make  the  - 
home  a  permanent  residence  and  there 
are  reasonable  prospects  that 
employment  will  be  available  in  the 
area  after  graduation  or  discharge,  and 

(3)  An  adult  member  of  the  household 
will  be  available  to  make  inspections  if 
the  home  is  being  constructed. 

§§  1 980.347-1 980.350  [Reserved] 

§  1980.351  Annual  incoma. 

Annual  income  determinations  will 
be  thoroughly  documented  in  the 
Lender’s  case  file.  Historical  data  based 
on  the  past  12  months  or  previous  fiscal 
year  may  be  used  if  a  determination 
cannot  logically  be  made.  Annual 
income  to  be  considered  includes: 

(a)  Current  verified  income,  either 
part-time  or  full-time,  received  by  the 
applicant/borrower  and  all  adult 
members  of  the  household,  including 
the  co-applicant/co-borrower. 

(b)  If  any  other  adult  member  of  the 
household  is  not  presently  employed 
but  there  is  a  recent  history  of  such 
employment,  that  person’s  income  will 
be  considered  unless  the  applicant/ 
borrower  and  the  person(s)  involved 
sign  a  statement  that  the  person(s)  is  not 
presently  employed  and  does  not  intend 
to  resume  employment  in  the 
foreseeable  future,  or  if  interest 
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assistance  is  involved,  during  the  term 
of  the  Interest  Assistance  Agrmment. 
The  statement  will  be  filed  in  the 
applicant/borrower’s  loan  file. 

(c)  Income  from  such  sources  as 
seasonal  type  work  of  less  than  12 
months  duration,  commissions, 
overtime,  bonuses,  and  unemployment 
compensation  must  be  computed  as  the 
estimated  annual  amount  of  such 
income  for  the  upcoming  12  months. 
Consideration  should  be  given  to 
whether  the  income  is  dependable 
based  on  verification  by  the  employer 
and  the  applicant’s  history  of  such 
income  over  the  previous  24  months. 

(d)  The  following  are  included  in 
annual  income: 

(1)  The  gross  amoimt,  before  any 
payroll  deductions,  of  wages  and 
salaries,  overtime  pay,  commissions, 
fees,  tips,  bonuses,  and  other 
compensation  for  personal  services  of 
all  adult  members  of  the  household. 

(2)  The  net  income  from  operation  of 
a  farm,  business,  or  profession.  Consider 
the  following: 

(i)  Expenditures  for  business  or  farm 
expansion  and  payments  of  principal  on 
capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  income.  A 
deduction  is  allowed  in  the  manner 
prescribed  by  Internal  Revenue  Service 
(IRS)  regulations  only  for  interest  paid 
in  amortizing  capital  indebtedness. 

(ii)  Farm  and  nonfarm  business  losses 
are  considered  "O’*  in  determining 
annual  income. 

(iii)  A  deduction,  based  on  straight 
line  depreciation,  is  allowed  in  the 
manner  prescribed  by  IRS  regulations 
for  the  exhaustion,  wear  and  tear,  and 
obsolescence  of  depreciable  property 
used  in  the  operation  of  a  trade,  farm  or 
business  by  a  member  of  the  household. 
The  deduction  must  be  based  on  an 
itemized  schedule  showing  the  amount 
of  straight  line  depreciation  that  could 
be  claimed  for  Federal  income  tax 
purposes. 

(iv)  Any  withdrawal  of  cash  or  assets 
from  the  operation  of  a  farm,  business 
or  profession  will  be  included  in 
income,  except  to  the  extent  the 
withdrawal  is  reimbursement  of  cash  or 
assets  invested  in  the  operation  by  a 
member  of  the  household. 

(v)  A  deduction  for  vmified  business 
expenses,  such  as  for  lodging,  meals 
and/or  fuel,  for  overnight  business  trips 
made  by  salaried  employees,  such  as 
long-distance  truck  drivers,  who  must 
meet  these  expenses  without 
reimbursement. 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or 
personal  properly,  including: 


(i)  The  share  received  by  adult 
members  of  the  household  from  income 
distributed  from  a  trust  fund. 

(ii)  Any  withdrawal  of  cash  or  assets 
from  an  investment  except  to  the  extent 
the  withdrawal  is  reimbursement  of 
cash  or  assets  invested  by  a  member  of 
the  household. 

(iii)  Where  the  household  has  net 
family  assets,  as  defined  in  §  1980.302 
of  this  subpart,  in  excess  of  $5,000,  the 
greater  of  the  actual  income  derived 
from  all  net  family  assets  or  a 
percentage  of  the  value  of  such  assets 
based  on  the  current  passbook  savings 
rate. 

(4)  The  full  amount  of  periodic 
payments  received  from  social  security 
(including  soda)  security  received  by 
adults  on  bdialf  of  minors  or  by  minors 
intended  for  their  own  support), 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts. 

(5)  Payments  in  lieu  of  earnings;  such 
as  unemployment,  disability  and 
worker’s  compensation,  and  severance 

^  ^)  Public  assistance  except  as 
indicated  in  paragraph  (e)(2)  of  this 
section. 

(7)  Periodic  allowances,  such  as: 

(i)  Alimony  and/or  child  support 
awarded  in  a  divorce  decree  or 
separation  agreement,  unless  the 
payments  are  not  received  and  a 
reasonable  efiort  has  been  made  to 
collect  them  through  the  ofiicial  entity 
responsible  for  enforcing  such  payments 
and  they  are  not  received  as  ordered;  or 

(ii)  Recurring  monetary  gifts  or 
contributions  from  someone  who  is  not 
a  member  of  the  household. 

(8)  Any  amount  of  educational  grants 
or  scholarships  or  VA  benefits  available 
for  subsistence  after  deducting  expenses 
for  tuition,  fees,  books,  and  equipment. 

(9)  All  regular  pay,  special  pay 
(except  for  persons  exposed  to  hostile 
fire),  and  allowances  of  a  member  of  the 
armed  forces  who  is  the  applicant/ 
borrower  or  co-applicant/co-borrower, 
whether  or  not  that  family  member  lives 
in  the  unit. 

(10)  The  income  of  an  applicant’s 
spouse,  unless  the  spouse  has  been 
living  apart  from  the  applicant  for  at 
least  3  months  (for  reasons  other  than 
military  or  work  assignment),  or  court 
proceedings  for  divorce  or  legal 
separation  have  been  commenced. 

(e)  The  following  are  not  included  in 
annual  income  but  will  be  considered  in 
determining  repayment  ability: 

(1)  Income  from  employment  of 
minors  (including  foster  children)  under 
18  years  of  age.  T^  applicant  and 
spouse  may  never  be  considered  minors. 


(2)  The  value  of  the  allotment 
provided  to  an  eligible  household  under 
the  Food  Stamp  Act  of  1977. 

(3)  Payments  received  for  the  care  of 
foster  cUldren. 

(4)  Casual,  sporadic,  or  irregular  cash 
gifts. 

(5)  Lump-sum  additions  to  family 
assets  such  as  inheritances;  capital 
gains;  insurance  payments  included 
under  health,  accident,  hazard,  or 
worker’s  compensation  policies;  and 
settlements  for  personal  or  property 
losses  (except  as  provided  in  paragraph 
(d)(5)  of  this  section). 

(6)  Amounts  which  are  granted 
specifically  for.  or  in  reimbursement  of, 
the  cost  of  medical  expenses. 

(7)  Amounts  of  education 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution  and 
amounts  paid  by  the  Government  to  a 
veteran  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  and  equipment.  Any 
amounts  of  such  scholarships  or 
veteran’s  payments,  which  are  not  used 
for  above  purposes  and  are  available  for 
subsistence,  are  considered  to  be 
income.  Student  loans  are  not 
considered  income. 

(8)  The  hazardous  duty  pay  to  a 
service  person  applicant/lmrrower  or 
spouse  away  from  home  and  exposed  lO 
hostile  fire. 

(9)  Any  funds  that  a  Federal  statute 
specifies  must  not  be  used  as  the  basis 
for  denying  or  reducing  Federal 
financial  assistance  or  Wiefits.  (Listed 
in  Exhibit  M  of  this  subpart,  available  in 
any  FmHA  office.) 

(f)  Income  of  live-in  aides  who  are  not 
relatives  of  the  applicant  or  members  of 
the  household  will  not  be  cotmted  in 
calculating  annual  income  and  will  not 
be  considered  in  determination  of 
repayment  ability. 

§  1 980.352  Ad}usted  annuat  income. 

Adjusted  annual  income  is  aiuiual 
income  as  determined  in  §  1980.351  of 
this  subpart  less  the  following: 

(a)  A  deduction  of  $480  for  each 
member  of  the  family  residing  in  the 
household,  other  than  the  applicant, 
spouse,  or  co-applicant,  who  is: 

(1)  Under  18  years  of  age;  or 

(2)  Eighteen  years  of  age  or  older  and 
is  disabled  or  handicap}^  as  defined  in 
§  1980.302  of  this  subpart;  or 

(3)  A  full-time  student  aged  18  or 
older. 

(b)  A  deduction  of  $400  for  any 
elderly  family  as  defined  in  §1980.302 
of  this  subpart. 

(c)  A  deauction  for  the  care  of  minors 
12  years  of  age  or  under,  to  the  extent 
necessary  to  enable  a  member  of  the 
applicant/borrower’s  family  to  be 
gainfully  employed  or  to  further  his  or 
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her  education.  The  deduction  will  be 
based  only  on  monies  reasonably 
anticipated  to  be  paid  for  care  services 
and,  if  caused  by  employment,  must  not 
exceed  the  amount  of  income  received 
bom  such  employment.  Payments  for 
these  services  may  not  be  made  to 
persons  whom  the  applicant/borrower  is 
entitled  to  claim  as  dependents  for 
income  tax  purposes.  Full  justification 
for  such  deduction  must  be  recorded  in 
detail  in  the  loan  docket. 

(d)  A  deduction  of  the  amount  by 
which  the  aggregate  of  the  following 
expenses  of  the  household  exceeds  3 
percent  of  gross  annual  income: 

(1)  Medical  expenses  for  any  elderly 
family  (as  defined  in  §  1980.302  of  this 
subpart).  This  includes  medical 
expenses  for  any  household  member  the 
applicant/borrower  anticipates 
incurring  over  the  ensuing  12  months 
and  which  are  not  covered  by  insurance, 
(e.g.,  dental  expenses,  prescription 
m^icines,  medical  insurance 
premiums,  eyeglasses,  hearing  aids  and 
batteries,  the  cost  of  home  nursing  care, 
monthly  payments  on  accumulated 
major  medical  bills,  and  cost  of  full-time 
nursing  or  institutional  care  which 
cannot  be  provided  in  the  home  for  a 
member  of  the  household);  and 

(2)  Reasonable  attendant  care  and 
auxiliary  apparatus  expenses  for  each 
handicapped  disabled  member  of  any 
household  to  the  extent  necessary  to 
enable  any  member  of  such  household 
(including  such  handicapped/disabled 
member)  to  be  employed. 

i  1 980.353  Filing  and  proceasing 
applicationa. 

(a)  Loan  priorities.  Complete 
applications  will  be  considered  by 
FmHA  in  the  order  received  from 
Lenders  authorized  to  participate  in  the 
program  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Preference.  Applications  for 
guarantees  on  loans  to  first-time 
homebuyers  or  veterans,  their  spouses, 
or  children  of  deceased  servicemen  who 
died  during  one  of  the  periods  described 
in  the  definition  of  "Veteran”  in 

§  1980.302  of  this  subpart  will  be  given 
preference  by  FmHA.  Displaced 
homemakers  and  single  parents  are  also 
first-time  homebuyers  even  though  they 
previously  owned,  or  resided  in  a 
dwelling  with  a  spouse. 

(c)  Applications.  If  upon  review  of  an 
application  the  Lender  concludes  that 
the  application  can  be  considered  for  an 
FmHA  guarantee,  the  Lender  will 
provide  written  documentation 
addressing  each  of  the  loan  eligihility 
requirements  of  this  subpart  and  the 
basis  for  the  conclusion  in  the 
applicant's  file.  The  Lender  will  submit 


a  request  for  the  guarantee  using  a  form 
supplied  by  FmHA  including  all  of  the 
following  information: 

(1)  Name,  address,  telephone  number, 
social  security  number,  age,  number  of 
persons  in  the  household,  and 
citizenship  status  of  the  applicant. 

(2)  Amount  of  loan  request  and 
proposed  use  of  loan  funds. 

(3)  Name,  address,  contact  person, 
and  telephone  number  of  the  proposed 
Lender. 

(4)  Anticipated  loan  rates  and  terms, 
the  date  and  amount  of  the  Fannie  Mae 
rate  used  to  determine  the  interest  rate, 
and  the  Lender's  certification  that  the 
proposed  rate  is  in  compliance  with 

§  1980.320  of  this  subpart. 

(5)  Statement  from  the  Lender  that  it 
will  not  make  the  loan  as  requested  by 
the  applicant  without  the  proposed 
guarantee  and  that  the  applicant  has 
been  advised  in  writing  that  the 
applicant  is  subject  to  criminal  action  if 
he  or  she  knowingly  and  willfully  gives 
false  information  to  obtain  a  federally 
guaranteed  loan. 

(6)  If  the  applicant  is  not  a  United 
States  citizen,  evidence  of  being  legally 
admitted  for  permanent  residence  or 
indefinite  parole. 

(7)  The  applicant's  sex,  race,  and 
veteran  status,  and  whether  applicant  is 
a  first-time  homebuyer. 

(8)  An  appraisal  report  including 
information  about  the  dwelling  location 
with  respect  to  neighborhood  and 
community  services  and  facilities, 
business  and  industrial  enterprises,  and 
streets  or  roads  serving  the  housing. 

(9)  Credit  report  obtained  by  the 
Lender. 

(10)  An  equal  opportunity  agreement 
supplied  by  FmHA  for  construction 
costing  more  than  $10,000. 

(11)  Evidence  of  compliance  with  the 
Privacy  Act  of  1974. 

(12)  Lender's  analysis  of  loan 
feasibility  (repayment  ability,  credit 
worthiness,  and  security  value). 

(13)  A  certification  ft-om  the  borrower 
regarding  debarment,  suspension, 
ineligibility,  and  voluntary  exclusion 
hum  Federal  programs  using  a  form 
supplied  by  FmHA. 

(14)  A  statement  signed  by  the 
borrower  acknowledging  that  the 
borrower  understands  that  FmHA 
approval  of  the  guarantee  is  required 
and  is  subject  to  the  availability  of 
funds. 

(d)  Filing  applications.  The 
requirements  of  the  Right  to  Financial 
Privacy  Act  of  1978  must  be  met  as 
follows: 

(1)  Within  3  days  of  the  receipt  of  a 
complete  application  from  a  Lender  for 
a  guarantee  for  a  loan,  FmHA  will  notify 
the  loan  applicant  of  the  intent  to  use 
information  fi^m  financial  institution. 


(2)  FmHA  will  notify  Lenders  and 
other  financial  institutions  to  which 
FmHA  makes  a  direct  request  for 
financial  records  of  the  Agency's 
compliance  with  the  applicable 
provisions  of  Title  XI,  Public  Law  95- 
630,  in  seeking  financial  information 
regarding  the  applicant. 

(3)  (ReservetlJ 

(e)  Verifying  information  provided. 
Written  documentation  fi‘om  third 
parties  is  the  preferred  method  of 
verifying  information.  Verifications 
must  pass  directly  from  the  source  of 
information  to  the  Lender  and  shall  not 
pass  through  the  hands  of  a  third  party 
or  applicant. 

(1)  Income  verification.  Employment 
verifications  and  other  income 
verifications  obtained  in  accordance 
with  this  paragraph  are  valid  for  120 
days,  180  days  for  proposed  new 
construction. 

(i)  An  FmHA  approved  form  or  the 
equivalent  HUD/FHA/VA  or  Fannie 
Mae  form  will  be  used  to  verify 
employment  income  of  the  loan 
applicant  except  when  the  applicant  is 
self  employed.  The  form  will  be  signed 
by  the  applicant  or  borrower  and  sent 
directly  to  the  employer  by  the  Lender. 

(ii)  Income  information  that  cannot  be 
obtained  by  use  of  this  form  will  be 
obtained  in  writing  from  third  parties  to 
the  extent  possible. 

(iii)  Alimony  and/or  child  support 
payments  will  be  verified  by  obtaining 
a  copy  of  the  divorce  decree  or  other 
legal  document  indicating  the  amount  of 
the  payments.  When  the  applicant  states 
that  less  than  the  amount  awarded  is 
received,  the  Lender  will  request 
documentation  from  the  official  entity 
through  which  payments  are  received, 
or  other  third  party  able  to  provide  the 
verification  when  payment  is  not  made 
through  an  official  entity  indicating  the 
amounts  and  dates  of  payments  to  the 
applicant  during  the  previous  12 
months. 

(iv)  When  it  is  not  feasible  to  verify 
income  through  third  parties,  the 
Lender  is  authorized  to  accept  a 
notarized  statement  or  signed  affidavit 
from  the  applicant  stating  the  effort 
made  to  collect  the  amount  awarded, 
and  the  amounts  and  dates  of  payments 
received  during  the  previous  12  months. 

(v)  Applicants  ana  borrowers  deriving 
their  income  hum  a  farming  or  business 
enterprise  will  provide  current 
documentation  of  the  income  and 
expenses  of  the  operation.  In  addition, 
historic  information  from  the  previous 
fiscal  year  must  be  presented. 

(vi)  Social  Security,  pension,  and 
disability  income  may  be  verified  by 
obtaining  a  copy  of  the  most  recent 
award  or  benefit  letter  prepared  and 
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signed  by  the  authorizing  agency.  This 
verification  will  be  considei^  valid 
only  for  1  year  from  the  date  of  the 
award  or  beneRt  letter. 

(2)  Verification  of  disability  or 
handicap.  An  FmHA  suppli^  form  will 
be  used  to  verify  disability  or  handicap 
in  cases  where  State  Review  Board  or 
Social  Security  records  are  not 
available.  Receipt  of  veteran’s  benefits 
for  disability,  whether  servicoHiriented 
or  otherwise,  does  not  automatically 
establish  disability. 

(3)  Verification  of  alien  status.  Aliens 
are  requii^  to  present  documentation 
of  their  status.  Section  1944.9  of  subpart 
A  of  part  1944  of  this  chapter  outlines 
the  acceptable  forms  of  documentation. 

(4)  Verification  of  credit  history  and 
current  debt.  The  Lander  shall 
determine  all  liabilities  of  all  parties 
responsible  for  repayment  of  the 
proposed  loan.  Credit  reporting 
information  must  pass  directly  between 
the  Lender  and  the  credit  reporting 
agency  or  source. 

(i)  Mortgage  credit  reports  shall  be 
used  to  determine  creditworthiness 
unless  the  applicant  resides  in  a  remote 
rural  area  and  conclusive  or  sufficient 
information  would  not  be  available. 
Information  relative  to  judgments, 
garnishments,  foreclosiuas,  and 
bankruptcies  must  be  obtained  when  a 
credit  report  is  not  obtained. 

(ii)  The  credit  report  must  contain 
language  that  cleany  states  that  the 
report  meets  the  standards  prescribed  by 
Fannie  Mae,  Freddie  Mac,  HUD,  or 
FmHA. 

§1980.354  RnHA  review  of  applications. 

FmHA  will  review  the  application  for 
completeness  to  determine  whether  the 
proposed  loan  is  to  an  eligible  applicant 
for  an  eligible  loan  purpose,  for 
documentation  that  there  is  reasonable 
assurance  of  repayment  ability  and 
sufficient  collateral,  and  that  the 
environmental  requirements  of 
§  1980.316  of  this  subpart  are  met. 

FmHA  will  accept  and  process 
applications  regardless  of  availability  of 
funds. 

(a)  Issuance  of  conunitment  If  FmHA 
determines  the  application  is  elimble: 

(1)  Funding  authority  is  available.  The 
approval  official  will  (^ligate  the  loan 
and  issue  a  conditional  commitment  to 
the  Lender; 

(2)  Non-availability  of  funding 
authority.  The  approval  official  will 
advise  the  lender  that  the  application 
meets  the  agency’s  eligibility  criteria  but 
funds  are  not  available;  or 

(3)  Administrator’s  authorization. 
When  the  appropriated  funds  are  fully 
utilized,  the  Administrator  may 
authorize  FmHA  approval  officials  to 


approve  the  lender’s  request  for  a 
guarantee  and  issue  a  conditional 
commitment  subject  to  the  availability 
of  funds.  This  authority  may  be  invoked 
when  the  Administrator  determines  that 
the  Agency  is  likely  to  receive  funds  in 
the  near  future.  When  this  authority  is 
utilized,  the  Administrator  will 
determine  the  aggregate  conditional 
commitment  authority  for  each  State. 
Conditional  commitments  issued  under 
this  authority  must  contain  the 
following  condition: 

“Ibis  conditional  commitment  is 
subject  to  the  availability  of  funds.  If  the 
lender  closes  the  loan  prior  to 
notification  of  fund  availability,  it  does 
so  at  its  own  risk.  This  commitment  is 
valid  for  a  period  not  to  exceed  6 
months  from  the  date  of  issuance  of  this 
commitment.  If  funds  do  not  become 
available  within  6  months,  this 
commitment  is  void.  After  that  time  the 
lender  may  resubmit  the  application  for 
reconsideration  with  current 
information.  If  funds  become  available, 
all  other  conditions  in  this  commitment 
are  met,  and  the  loan  is  in  good 
standing,  FmHA  will  issue  a  Loan  Note 
Guarantee  to  the  lender  or  the  lender's 
assigns  or  successors  (provided  the 
assigns  or  successors  hold  a  valid 
FmHA  Lender  Agreement).’’ 

(b)  Incomplete  applications.  FmHA 
will  contact  the  Lender  by  telephone  if 
the  request  for  Loan  Note  guarantee  is 
incomplete.  Incomplete  applications 
will  be  returned  to  the  Lender  if  the 
package  will  not  or  cannot  be  made 
complete  within  3'Working  days. 

(c)  Denial.  If  FmHA  determines  it  is 
unable  to  ^arantee  the  loan,  the  Lender 
will  be  informed  in  writing.  Such 
notification  will  include  the  reasons  for 
denial  of  the  guarantee  and  appropriate 
appeal  or  review  rights.  Appeals  will  be 
handled  as  provided  in  §  1980.399  of 
this  subpart. 

§  1980.355  Review  of  requirements. 

Upon  the  Lender’s  review  of  the 
conditional  commitment,  the  Lender 
may  determine  whether  to  accept  the 
conditions  outlined  in  it. 

(a)  Accepting  conditions.  Immediately 
after  reviewing  the  conditions  and 
requirements  in  the  conditional 
commitment,  and  the  options  listed  on 
the  back  of  the  form,  the  Lender  may 
proceed  with  loan  closing.  If  the 
conditions  cannot  be  met,  the  Lender 
and  borrower  may  propose  alternate 
conditions  to  FmHA.  'The  FmHA 
approval  official  may  negotiate  any 
revisions  consistent  with  this  subpart. 
These  alternatives  will  be  considered 
and  the  Lender  will  be  advised  of 
FmHA’s  decision.  If  altered  conditions 
are  accepted  by  FmHA,  the  conditional 


commitment  will  be  revised  as 
appropriate. 

(b)  Cancelling  commitment.  If  the 
Lender  indicates  in  the  acceptance  or 
rejection  of  conditions  that  it  desires  to 
obtain  a  loan  note  guarantee  and 
subsequently  decides  prior  to  loan 
closing  that  it  no  longer  wants  a  loan 
note  guarantee,  the  lender  should 
immediately  advise  the  FmHA  approval 
official. 

§§1980.356-1980.359  [ReservMl] 

§  1980.360  Conditions  precedent  to 
issusrrce  of  the  loan  note  guarantee. 

(а)  Lender  certification.  The  Lender 
must  certify  to  FmHA  that: 

(1)  No  major  changes  have  been  made 
in  the  Lender’s  loan  conditions  and 
requirements  since  the  issuance  of  the 
conditional  commitment,  except  those 
approved  in  writing  by  FmHA.  In  the 
event  the  borrower  has  not  fixed  the 
interest  rate  at  the  time  the  conditional 
commitment  is  issued,  and  the  interest 
rate  increases  between  the  time  of 
issuance  of  the  conditional  commitment 
and  loan  closing,  the  Lender  should 
note  the  change  when  submitting  the 
package  to  FmHA  for  loan  guarantee.  If 
either  or  both  of  the  underwriting  ratios 
are  exceeded  as  a  result  of  the  interest 
rate  increase,  the  Lender  should  list  the 
compensating  factors  that  demonstrate 
that  sufficient  repayment  ability  still 
exists. 

(2)  All  planned  property  acquisition 
has  been  completed  and  ^1 
development  has  been  completed. 

(3)  Required  insurance  coverage  is  in 
effect. 

(4)  Truth-in-lending  requirements 
have  been  met. 

(5)  All  equal  employment  opportunity 
and  nondiscrimination  requirements 
have  been  met. 

(б)  The  loan  has  been  properly  closed 
by  a  party  skilled  and  experieni^  in 
conducting  loan  closings,  and  the 
required  security  instruments,  including 
any  required  shared  equity  instruments, 
have  been  obtained  and  recorded  in  the 
appropriate  office  in  a  timely  and 
accurate  manner. 

(7)  The  borrower  has  a  marketable 
(clean  and  defensible)  title  to  the 
property  then  owned  by  the  borrower, 
subject  to  the  instrument  securing  the 
loan  to  be  guaranteed,  and  any  offier 
exceptions  approved  in  writing  by 
FmHA. 

(8)  Lien  priorities  are  consistent  with 
the  requirements  of  the  conditional 
commitment 

(9)  The  loan  proceeds  have  been 
disbursed  for  purposes  and  in  amounts 
consistent  with  the  conditional 
commitment. 
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(10)  There  has  been  no  adverse 
change  in  the  borrower’s  financial 
condition  or  other  adverse  change  in  the 
borrower’s  situation  since  the 
conditional  commitment  was  issued  by 
FmHA. 

(11)  All  other  requirements  of  the 
conditional  commitment  have  been  met. 

(b)  Inspections.  The  Lender  will 
certify  to  FmHA  that  inspections  in 
accordance  with  §  1980.341  of  this 
subpart  have  been  completed. 

(cj  Lender  agreement.  There  must  be 
a  valid  lender  agreement  on  file. 

(d)  Lender  file.  The  Lender  will 
maintain  a  file  for  each  guaranteed  RH 
loan  containing  originals  or  copies,  as 
appropriate,  of  all  documents  pertaining 
to  that  loan. 

S 1 980.361  Issuance  of  loan  note 
guarantee. 

(a)  Loan  note  guarantee.  After  the 
Lender  has  certified  that  all 
requirements  have  been  met,  the  FmHA 
approval  official  will  execute  the  loan 
note  guarantee.  The  original  will  be 
provided  to  the  Lender  and  attached  to 
the  note.  A  conformed  copy  with  a  copy 
of  the  note  will  be  retained  by  FmHA. 

(b)  Refusal  to  execute  contract.  If 
FmHA  determines  that  it  cannot  execute 
the  loan  note  guarantee  because  all 
requirements  have  not  been  met,  it  will 
promptly  inform  the  Lender  of  the 
reasons  using  a  denial  letter  form  and 
give  the  Lender  a  reasonable  period  to 
satisfy  the  objections.  FmHA  may  grant 
additional  time  as  it  considers  necessary 
and  reasonable  under  the  circumstances 
if  the  Lender  makes  a  request  within  the 
above  period.  If  the  objections  are 
satisfied  within  the  time  allowed, 

FmHA  will  issue  the  guarantee. 
Otherwise,  the  Lender  will  be  informed 
of  the  appropriate  appeal  or  review 
rights  in  accordance  with  §  1980.399  of 
this  subpart  and  subpart  B  of  part  1900 
of  this  chapter. 

(c)  Cancellation  of  obligations.  If  the 
conditions  for  the  guarantee  cannot  be 
met  after  allowance  for  the  completion 
of  the  appeal  process,  FmHA  will  cancel 
the  obligation. 

(d)  Reporting  loan  closing.  The 
Lender  will  prepare  the  FmHA  Loan 
Closing  Report  for  each  loan  to  be 
guaranteed  and  will  deliver  the 
guarantee  fee,  if  any,  to  the  FmHA 
approval  official  who  concurrently 
delivers  the  loan  note  guarantee  after  a 
review  to  assure  completeness. 

§1980.362  [Reserved] 

§  1 980.363  Review  of  loan  closing. 

The  Lender  must  provide  FmHA  with 
a  complete  copy  of  its  loan  docket 
within  10  days  of  issuance  of  the  loan 
note  guarantee.  FmHA  will  conduct  a 


review  of  the  Lender’s  loan  docket 
within  10  days  of  receipt  of  the  copy. 

The  purpose  of  this  review  is  to 
determine  that  the  loan  was  processed 
and  closed  in  accordance  with  this 
subpart.  FmHA  will  notify  the  Lender  of 
any  deficiencies  noted  during  the 
review  and  that  the  guarantee  may  be 
jeopardized  if  the  deficiencies  are  not 
corrected.  This  information  will  be 
considered  by  FmHA  when  considering 
renewal  of  the  Lender  Agreement.  The 
Lender  is  responsible  for  deficiencies 
whether  FmHA  discovers  them  in  the 
loan  closing  review  and/or  notifies  the 
Lender  at  that  time.  FmHA  reviews  do 
not  constitute  any  waiver  of  fi-aud, 
misrepresentation,  or  failure  of 
judgment  by  the  Lender. 

§1980.364  [RMerved] 

§  1980.365  Additional  loans  or  advances. 

The  Lender  will  not  make  additional 
loans  for  authorized  purposes  to  the 
borrower  without  prior  FmHA  written 
consent  even  though  such  loans  will  not 
be  guaranteed.  FmHA  may  consent  in 
writing  to  additional  loans  or  advances 
provided  the  approval  official 
determines  that  there  will  be  no  adverse 
changes  in  the  borrower’s  ability  to 
repay  the  loan,  and  that  the  loan  or 
advance  is  not  likely  to  adversely  affect 
the  collateral  of  the  guaranteed  loan. 
This  does  not  preclude  extension  of 
credit  for  purposes  other  than  those 
authorized  in  this  subpart. 

§  1980.366  Transfer  and  assumption. 

(a)  General.  Lenders  may,  but  are  not 
required  to,  permit  a  transfer  to  an 
eligible  applicant.  A  transfer  and 
assumption  must  be  approved  by  FmHA 
in  writing. 

(b)  Eligible  transferee.  An  eligible 
transferee  is  one  who  meets  the 
eligibility  requirements  of  this  subpart 
and  includes  situations  involving 
transfers  of  housing  in  an  area  that  has 
ceased  to  be  rural.  Loans  made  and 
guaranteed  under  this  subpart  prior  to 
March  29, 1989,  may  be  transferred  to 
an  applicant  meeting  all  eligibility 
requirements  of  this  subpart  except  the 
applicant’s  adjusted  annual  income  may 
exceed  the  maximum  income  for  the 
area  by  not  more  than  10  percent. 

(c)  Determinations  by  the  Lender. 
Before  the  transfer  and  assumption  can 
be  approved  with  the  guarantee 
remaining  in  force,  the  Lender  must 
determine  that  all  of  the  following 
conditions  can  be  met: 

(1)  The  transferee  is  an  eligible 
applicant. 

(2)  The  transferee  will  assume  the 
total  remaining  debt  and  acquire  all  of 
the  property  securing  the  guaranteed 
loan  balance. 


(3)  The  transfer  and  assumption 
would  not  be  made  without  the 
continuation  of  the  loan  guarantee. 

(4)  The  market  value  of  the  security 
being  acquired  by  the  transferee  is  at 
least  equal  to  the  secured  indebtedness 
against  it. 

(5)  The  priority  of  the  existing  lien 
securin^the  guaranteed  loan  will  be 
maintained  or  improved. 

(6)  Proper  hazard  insurance  will  be 
obtained. 

(7)  The  transfer  and  assumption  can 
be  properly  closed  and  the  conveyance 
instruments  will  be  filed,  registered,  or 
recorded,  as  appropriate  and  legally 
permissible. 

(8)  The  transferor  acknowledges 
continued  liability  for  the  debt  in 
writing. 

(d)  Changes  in  the  promissory  note  or 
security  instrument.  If  the  assumption 
will  result  in  changes  in  the  repayment 
schedule  or  the  interest  rate,  the 
changes  must  be  approved  by  the 
present  debtors  since  they  will  remain 
liable  for  the  debt.  Any  changes  in  rates 
and  terms  must  not  exceed  rates  and 
terms  allowed  for  new  loans  under  this 
subpart  and  cannot  exceed  the  interest 
rate  on  the  initial  loan.  The  debt  must 
not  exceed  the  amount  remaining  due 
on  the  original  loan.  The  term  of  the 
loan  may  cover  a  period  of  up  to  30 
years  from  the  date  of  transfer  and 
assumption.  The  Lender’s  request  for 
approval  to  FmHA  will  be  accompanied 
by: 

(1)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  rates  and 
terms. 

(2)  A  statement  that  the  Lender’s 
determinations  required  by  paragraph 

(c)  of  this  section  can  be  made. 

(e)  Release  of  liability.  The  Lender 
may  not  release  the  transferor  of 
liability. 

(f)  Forms  and  case  numbers.  The 
assumption  may  be  made  on  the 
Lender’s  assumption  agreement  form. 
The  assumption  agreement  must  contain 
the  FmHA  case  numbers  of  the 
transferor  and  the  transferee. 

(g)  Lender’s  application  to  FmHA.  The 
Lender  must  submit  the  items  outlined 
in  §  1980.353(e)  of  this  subpart  to 
FmHA,  in  addition  to  items  required  in 
this  section. 

(h)  Notations  and  notices.  The  Lender 
must  notify  FmHA  whether  the  loan  and 
security  can  be  properly  assumed  and 
transferred.  The  Lender  shall  assure  that 
the  conveyance  instruments  are 
properly  filed,  registered,  or  recorded, 
as  appropriate.  Upon  completion  of  the 
transfer  and  assumption,  the  Lender 
must  provide  FmHA  a  copy  of  the 
transfer  and  assumption  agreement.  The 
Lender  is  responsible  for  presenting  the 
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loan  note  guarantee  to  FmHA  so  that 
FmHA  can  note  the  transfer  and 
assumption  on  the  loan  note  guarantee. 

If  a  new  note  is  obtained,  it  will  also  be 
attached  to  the  loan  note  guarantee. 

(i)  Interest  assistance.  Tne  original 
borrower’s  Master  Interest  Assistance 
Agreement  may  be  transferred  to  an 
eligible  transferee.  Equity  sharing,  if 
any,  owed  by  the  transferor  must  be 
determined  and  collected  at  the  time  the 
loan  is  assumed  and  title  to  the  property 
is  transferred. 

(j)  Closing  the  transfer  and 
assumption.  As  soon  as  the  Lender  has 
obtained  FmHA  approval,  the  Lender 
may  proceed  with  closing  the 
transaction.  The  closing  must  include, 
but  need  not  be  limited  to,  the  proper 
execution  and  delivery  of  the 
conveyance  and  assumption  documents, 
compliance  with  any  legal 
requirements,  and  actions  necessary  to 
perfect  the  transfer  and  the  required  lien 
priority. 

(k)  Loan  Note  guarantee.  The  existing 
Loan  Note  guarantee  will  continue  to  be 
in  effect.  FmHA  will  note  the  transfer 
and  assumption  on  the  original  Loan 
Note  guarantee  by  completing  the 
Assumption  Agreement  block  and 
inserting  the  name  of  the  assuming 
party. 

(l)  Material  furnished  to  FmHA  after 
closing.  Immediately  after  closing,  the 
Lender  must  furnish  to  FmHA: 

(1)  A  conformed  copy  of  the  executed 
assumption  agreement. 

(2)  A  statement  showing: 

(i)  Any  changes  made  in  the 
provisions  of  the  promissory  note  or 
securiW  instruments. 

(ii)  That  all  conditions  and 
requirements  of  paragraph  (b)  of  this 
section  have  been  met. 

(iii)  That  the  required  insertions  have 
been  made  per  paragraph  (h)  of  this 
section. 

(m)  FmHA  responsibility.  The  FmHA 
approval  official  may  consent  to  any 
transfer  and  assumption  consistent  with 
this  subpart.  The  FmHA  approval 
official  shall  notify  in  writing  the 
Lender  of  the  decision.  If  disapproved, 
the  appropriate  appeal  rights  will  be 
given  to  the  Lender.  A  copy  of  the 
assumption  agreement  and  a  copy  of 
any  new  promissory  note  will  be 
maintained  in  the  FmHA  loan  hie. 

(1)  Notification  of  Lender.  The  FmHA 
approval  official  will  review  the 
proposed  transfer  cmd  assumption  and 
notify  the  Lender  of  the  decision  in 
writing.  The  request  for  transfer  and 
assumption  will  be  treated  as  an 
application  for  guaranteed  loan 
assistance  and  will  be  handled  in 
accordance  with  §  1980.353  of  this 
subpart.  The  Lender  may  proceed  with 


the  transfer  and  assumption  upon 
obtaining  FmHA  approval. 

(2)  [Reserved] 

§§1980.367-1980.369  [Reserved] 

§  1 980.370  Loan  servicing. 

FmHA  encourages  Lenders  to  provide 
borrowers  with  the  maximum 
opportunity  to  become  successful 
homeowners.  Lenders  should  provide 
sufficient  servicing  and  counseling  to 
meet  the  objectives  of  the  loan.  Loan 
servicing  should  be  approached  as  a 
preventive  action  rather  than  a  curative 
action.  Prompt  follow<up  by  the  Lender 
on  delinquent  payments  and  early 
recognition  and  solution  of  problems  are 
keys  to  resolving  many  delinquent  loan 
cases.  The  Lender  shall  perform  those 
services  which  a  reasonable  and 
prudent  Lender  would  perform  in 
servicing  its  own  portfolio  of  loans  that 
are  not  guaranteed. 

(a)  Normal  loan  servicing.  The  Lender 
is  responsible  for  servicing  the  loan 
under  the  Lender  Agreement  and  this 
subpart  even  though  the  Lender  has 
engaged  a  third  party  to  service  the  loan 
on  its  behalf.  Normal  servicing  includes: 

(1)  Receiving  all  payments  as  they  fall 
due,  proper  application  to  principal  and 
interest,  and  escrow  accounts  of  taxes 
(including  special  assessments)  and 
insurance. 

(2)  Establishment  and  maintenance  of 
an  escrow  accoxmt  to  pay  real  estate 
taxes  and  assessments  and  required 
hazard  and  flood  insurance  on  the 
security.  All  escrow  accounts  must  be 
fully  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  The 
Lender  is  responsible  for  maintaining 
escrow  funds  in  a  reasonable  and 
prudent  manner  and  for  assuring  that 
real  estate  taxes  and  assessments  and 
required  hazard  and  flood  insurance  are 
paid  in  a  timely  manner  even  if  it 
requires  advancing  the  Lender’s  own 
funds.  The  monthly  payment  may  be 
adjusted  when  it  is  not  adequate  to  meet 
established  charges  of  the  escrow 
account  for  the  coming  year.  Escrow 
funds  may  be  used  only  for  the  purpose 
for  which  they  were  collected. 

(3)  Obtaining  compliance  with  the 
covenants,  loan  agreement,  security 
instruments,  and  any  supplemental 
agreements  and  notifying  the  borrower 
in  writing  of  any  violations. 

(b)  Other  servicing  requirements. 
Other  servicing  requirements  include 
taking  actions  to  offset  the  effects  of 
liens,  probate  proceedings,  and  other 
legal  actions.  The  Lender’s 
responsibility  includes  assuring  that: 

(1)  Insurance  loss  payments, 
condemnation  awards,  or  similar 
proceeds  are  applied  on  debts  in 


accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuild  or  otherwise  acquire  needed 
replacement  collateral. 

(2)  The  borrower  complies  with  laws 
and  ordinances  applicable  to  the  loan 
and  the  collateral. 

(3)  The  borrower  is  not  released  of 
liability  for  the  loan  except  as  provided 
in  FmHA  regulations. 

(c)  Servicing  options.  The  Lender 
should  make  every  effort  to  assist 
borrowers  who  are  cooperative  and 
willing  to  make  a  good  faith  effort  to 
cure  the  delinquency.  The  Lender 
should  consider  the  borrower’s  financial 
condition  in  attempting  to  work  out 
repayment  agreements.  The  Lender  may 
revise  the  payment  schedule  of  the  loan 
on  a  temporary  basis  with  the  written 
concurrence  of  the  borrower.  Changes  in 
the  loan  repayment  such  as 
reamortization  of  the  unpaid  balance 
within  the  remaining  term  of  the  loan 
may  be  done  with  prior  written  FmHA 
concurrence. 

(d)  Lender  reporting  to  FmHA. 

Reports  on  Lender  servicing  case  loads 
and  performance  are  required  as 
follows: 

(1)  Monthly  report.  The  Lender  must 
prepare  and  submit  a  report  in  a  manner 
prescribed  by  FmHA  identifying  each 
borrower  with  a  loan  that  is  more  than 
90  days  delinquent. 

(2)  Quarterly  report.  The  Lender  must 
prepare  and  submit  a  report  in  a  manner 
prescribed  by  FmHA  indicating  the 
number  of  loans  serviced  and  ffie 
number  of  loans  that  are  31  through  60 
days,  61  through  90  days,  and  over  91 
days  delinquent. 

§  1 980.371  Defaulta  by  the  borrower. 

Default  occiu-s  when  the  borrower 
fails  to  perform  under  any  covenant  of 
the  mortgage  or  Deed  of  Trust  and  the 
failure  continues  for  30  days. 

The  Lender  will  negotiate  in  good 
faith  in  an  attempt  to  resolve  any 
problem.  The  borrower  must  be  given  a 
reasonable  opportunity  to  bring  the 
account  current  before  any  foreclosure 
proceedings  are  started. 

(a)  The  Lender  must  make  a 
reasonable  attempt  to  contact  the 
borrower  if  the  payment  is  not  received 
by  the  20th  day  after  it  is  due. 

(b)  The  Lender  must  make  a 
reasonable  attempt  to  arrange  and  hold 
an  interview  with  the  borrower  for  the 
purpose  of  resolving  the  delinquent 
account  before  the  loan  becomes  60 
days  delinquent.  The  interview  may  be 
conducted  by  either  a  face-to-face 
meeting  or  by  telephone.  Reasonable 

'  effort  consists  of  not  less  than  one  letter 
sent  to  the  borrower  at  the  property 
address  via  certified  mail  or  similar 


46908 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3, 


method  which  the  borrower  refuses  to 
accept  or  fails  to  respond. 

(c)  The  Lender  must  determine 
whether  the  property  has  been 
abandoned  before  the  account  becomes 
two  payments  delinquent  if  the  Lender 
is  imable  to  make  contact  with  the 
borrower  or  the  Lender  has  reason  to 
believe  that  the  borrower  has  vacated 
the  property  or  that  the  value  of  the 
security  may  be  in  Jeopardy. 

(d)  When  the  loan  b^omes  three 
payments  delinquent,  the  Lender  must 
report  borrower  delinquencies  to  credit 
repositories  and  make  a  decision  with 
regard  to  liquidation  of  the  account.  The 
Lender  may  proceed  with  liquidation  of 
the  account  imless  there  are  extenuating 
circumstances.  The  Lender  will  report 
to  FmHA  by  the  110th  day  of 
delinquency  on  the  reasons  and  planned 
actions  when  the  Lender  has  not 
proceeded  with  liquidation. 

§  1980.372  Protective  advencee. 

Protective  advances  must  constitute 
an  indebtedness  of  the  borrower  to  the 
Lender  and  be  secured  by  the  security 
instrument(s).  FmHA  prior  written 
authorization  is  required  for  each 
protective  advance  that  exceeds  $500. 
Protective  advances  are  advances  made 
for  expenses  of  an  emergency  nature 
necessary  to  preserve  or  protect  the 
physical  seciuity.  Attorney  fees  are  not 
a  protective  advance.  The  Lender  will 
not  make  protective  advances  in  lieu  of 
an  additional  loan. 

§1980.373  [Reaervd] 

§1980.374  Uquktetion. 

If  the  Lender  concludes  the 
liquidation  of  a  guaranteed  loan  account 
is  necessary  because  of  one  or  more 
defaults  or  third  party  actions  that  the 
borrower  cannot  or  will  not  cure  or 
eliminate  within  a  reasonable  period  of 
time,  the  Lender  will  notify  FmHA  of 
the  decision  to  liquidate.  Initiation  of 
foreclosure  begins  with  the  first  public 
action  required  by  law  such  as  filing  a 
complaint  or  petition,  recording  a  notice 
of  default,  or  publication  of  a  notice  of 
sale.  Foreclosure  must  be  initiated 
within  90  da)rs  of  the  date  the  decision 
to  liquidate  is  made  tmless  the 
foreclosure  has  been  delayed  by  law. 
When  there  is  a  legal  delay  (such  as 
bankruptcy),  foreclosure  must  be  started 
within  60  days  after  it  becomes  possible 
to  do  so. 

(a)  Expeditious  liquidation.  Once  the 
decision  to  liquidate  has  been  made,  the 
I.ender  must  proceed  in  an  expeditious 
manner.  Lenders  must  exercise  due 
diligence  in  completing  the  foreclosure 
process.  Lenders  are  expected  to 
complete  foreclosure  within  the  time 


frames  that  are  reasonable  for  the  State 
in  which  the  property  is  located. 

(b)  Maximum  collection.  The  Lender 
is  expected  to  make  the  maximum 
collection  possible  on  the  indebtedness. 
The  Lender  will  consider  the  possibility 
of  recovery  of  any  deficiency  apart  from 
the  acquisition  or  sale  of  collateral.  The 
Lender  will  submit  a  recommendation 
on  such  recovery  considering  the 
borrower’s  assets  and  ability  to  pay, 
prospects  of  future  recovery,  the  costs  of 
pursuing  such  recovery, 
recommendation  for  obtaining  a 
Judgment,  and  the  collectability  of  a 
Judgment  in  view  of  the  borrower’s 
assets. 

(c)  Allowable  liquidation  costs. 

Certain  reasonable  liquidation  costs 
(costs  similar  to  those  charged  for  like 
sources  in  the  area)  will  be  allowed 
during  the  liquidation  process.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed  including,  but  not  limited  to. 
employee  salaries,  staff  lawyers,  travel, 
and  overhead.  Liquidation  costs  are 
deducted  from  the  gross  sales  proceeds 
of  the  collateral  when  the  Lender  has 
conducted  the  liquidation.  Therefore,  if 
liquidation  never  occurs  or  is  conducted 
by  someone  other  than  the  Lender, 
liquidation  costs  may  not  be  paid  from 
the  oroceeds  to  the  Lender. 

(d)  Servicing  plan.  The  Lender  must 
submit  a  servicing  plan  to  FmHA  when 
the  account  is  90  days  delinquent  and 
a  method  other  than  foreclosure  is 
recommended  to  resolve  delinquency. 

(1)  Continuation  with  the  borrower. 
FmHA  may  accept  the  Lender’s 
recommendation  to  continue  with  the 
borrower  when  a  clear  and  realistic  plan 
to  eliminate  the  delinquency  is 
presented.  The  Lender  must  fully 
document  the  borrower’s  prospects  of 
success.  The  Lender  must  agree  to  send 
monthly  reports  on  the  borrower’s 
progress.  The  borrower’s  failure  to  meet 
the  terms  of  the  plan,  once  accepted  by 
FmHA,  will  void  the  plan. 

(2)  Voluntary  liquidation.  FmHA 
encourages  Lenders  and  delinquent 
borrowers  to  explore  an  acceptable 
alternative  to  foreclosure  to  i^uce  loss 
and  expenses  of  foreclosure.  FmHA  may 
accept  the  Lender’s  plan  to  use 
voluntary  liquidation  when  the  plan 
clearly  addresses  the  responsibilities  of 
the  parties,  the  Lender  maintains 
oversight  of  the  progress  of  the  sale,  the 
property  is  listed  for  sale  at  a  price  in 
line  wil^  its  market  value  (if  there  is  not 
already  a  bona-fide  purchaser  for  the 
dwelling),  and  the  expected  cost  to  the 
Government  is  the  same  as  or  less  than 
the  cost  of  foreclosure. 

(3)  Deed-in-Iieu  of  foreclosure.  FmHA 
may  accept  the  Lender’s  plan  for  the 
Lender  to  take  a  deed-in-lieu  of 
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foreclosure  from  the  borrower  when  it 
will  not  result  in  a  cost  in  excess  of  that 
expected  for  foreclosure. 

(4)  Other  methods.  FmHA  may  accept 
a  proposal  submitted  by  the  Lender  that 
is  not  specifically  addressed  in  but 
consistent  with  the  provisions  of  this 
subpart  if  the  Lender  fully  documents 
how  the  proposal  will  result  in  a  savings 
to  the  Government. 

(5)  Deficiency  judgment.  Lenders 
must  m^e  a  recommendation  on  the 
feasibility  and  likelihood  of  collection 
of  a  deficiency  Judgment  whenever 
liquidation  is  recommended.  A 
deficiency  judgment  will  be  taken  by 
the  Lender  when  there  ^re  assets  from 
which  to  collect,  or  there  is  a  reasonable 
expectation  that  there  are  likely  to  be 
such  assets  in  the  future. 

(e)  Handling  shared  equity.  Interest 
assistance  payments  made  under 
§  1980.390  of  this  subpart  will  not  be 
subject  to  shared  equity  if  the  loan  is 
liquidated  in  accordance  with  the 
Lender  Agreement  unless: 

(1)  The  collateral  is  sold  for  an 
amount  exceeding  the  Lender’s  unpaid 
balance  emd  costs  of  foreclosure,  or 

(2)  A  Jimior  lienholder  takes  over  the 
Lender’s  loan. 

§  1 960.375  Reinstatement  of  the 
borrower’s  account 

The  Lender  may  reinstate  an  accoimt 
when  all  delinquent  payments  and  any 
funds  that  were  advanced  to  pay 
authorized  expenses  are  paid  or  as 
required  under  State  law.  When  the 
Lender  wishes  to  consider  other  offers 
by  the  borrower  to  bring  the  account 
current,  the  Lender  must  obtain  FmHA 
concurrence. 

§1980.376  Loss  paymanta. 

Settlement  of  the  guarantee  will  be 
made  upon  liquidation  of  the  loan  as 
defined  in  §  1980.302  of  this  subpart. 

(a)  Loss  payment.  Loss  payments  will 
be  made  within  60  days  of  liquidation 
of  the  loan.  The  Lender  must  submit  its 
loss  claim  within  10- working  days  of 
loan  liquidation.  The  claim  may  include 
interest  accrued  to  the  date  of  the  claim. 
FmHA  will  pay  interest  within  the 
limits  of  the  guarantee  to  the  date  the 
claim  is  paid  when  the  Lender  promptly 
and  properly  files  the  claim. 

(1)  Determination  of  loss  payment.  To 
calculate  the  loss  payment,  first 
determine  the  vmpaid  debt  by  adding 
the  unpaid  principal  and  interest  on  the 
loan  and  the  unpaid  balance  for 
principal  and  interest  on  authorized 
protective  advances.  *rhe  net  proceeds 
from  the  security  will  be  first  applied  to 
the  unpaid  debt.  Any  other  proceeds 
recovered  by  the  Lender  from  other 
sources  shall  also  be  applied  to  the  total 
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impaid  debt.  Determination  of  net 
proceeds  will  be  different  depending  on 
which  of  the  following  circumstances 
are  involved. 

(1)  If,  at  liquidation,  title  to  the 
security  is  conveyed  to  a  hona  fide 
third-party  purchaser,  then  final  loss 
payment  will  be  based  on  the  net  sales 
proceeds  received  for  the  property. 

(ii)  If,  at  liquidation,  title  to  the 
security  is  conveyed  to  the  Lender,  then 
the  Lender  must  prepare  and  submit  a 
liquidation  plan  to  FmHA  for  FmHA 
concurrence.  The  plan  will  address  the 
Lender’s  proposed  method  for  sale  of 
the  property,  the  estimated  value,  and 
minimum  sale  price,  itemized  estimated 
costs  of  the  sale,  and  any  other 
information  that  could  impact  the 
amoimt  of  loss  on  the  loan.  The  Lender 
is  allowed  up  to  6  months  to  sell  the 
property  plus  a  period  not  to  exceed  30 
days  to  close  the  sale  from  the  date  a 
purchase  offer  is  accepted.  Net  proceeds 
will  be  based  on  the  net  proceeds 
received  for  the  property  when  the  sale 
is  conducted  in  accordance  with  the 
plan  as  approved  by  FmHA.  If  no  sale 
occiirs  within  the  6-month  period,  then 
the  FmHA  approval  official  will  obtain 
and  use  a  liquidation  value  appraisal  of 
the  property.  When  cm  appraisal  is 
obtained,  the  amoiuit  of  the  net 
proceeds  from  the  security  is  then 
determined  by  subtracting  a  cost  factor, 
which  is  found  in  Exhibit  H  of  this 
subpart  (available  in  any  FmHA  office), 
fiom  the  current  market  value. 

(iii)  If  a  deficiency  judgment  is 
obtained,  the  Lender  must  enforce  the 
judgment  against  the  borrower  before 
loss  settlement  if  the  current  situation 
provides  a  reasonable  prospect  of 
recovery.  A  loss  payment  may  be  made 
when  the  Lender  holds  a  deficiency 
judgment  but  there  are  no  current 
prospects  of  collection,  but  there  may  be 
in  the  future. 

(2)  Payment  procedure.  FmHA  will 
pay  losses  on  the  loan  according  to  the 
terms  of  the  loan  note  guarantee  imless 
FmHA  has  determined  there  is  cause  for 
reduction  of  the  loss  amount.  See 

§  1980.377  of  this  subpart  for  future 
recovery  by  the  Lender. 

(i)  If  there  is  no  dispute  between 
FmHA  and  the  Lender  regarding  the 
amoimt  of  the  loss  and  the  Lender’s 
eligibility  for  payment  of  loss,  FmHA 
will  pay  the  loss  within  the  limits  of  the 
guarantee. 

(ii)  If  FmHA  and  the  Lender  do  not 
agree  on  the  amount  of  the  loss,  or 
FmHA  has  determined  that  part  of  the 
loss  is  not  payable  to  the  Lender  under 
the  terms  of  the  loan  note  guarantee, 
FmHA  will  pay  the  undisputed  portion. 
The  disputed  portion  of  the  claim  will 


be  treated  as  an  adverse  decision  and 
appeal  rights  extended. 

(iii)  When  FmHA  has  cause  to  believe 
that  fi-aud  or  other  actions  negating  the 
guarantee  exist,  no  loss  payment  may  be 
made  unless  the  situation  is  resolved. 

(3)  The  FmHA  approval  official  will 
conduct  an  audit  of  the  account  and 
review  the  loan  in  fts  entirety  to 
determine  why  the  loan  fail^  and 
whether  any  reason  exists  for  reducing 
or  denying  the  loss  claim.  This 
information  will  be  documented  in  the 
FmHA  case  file. 

(4)  If  a  Lender’s  loss  claim  is  denied 
or  reduced,  the  FmHA  approval  official 
will  notify  the  Lender  of  dl  of  the 
reasons  for  the  action  within  10  days  of 
the  decision  and  its  opportunity  to 
appeal  the  decision  as  sat  forth  in 

§  1980.399  of  this  subpart  and  subpart  B 
of  part  1900  of  this  chapter. 

(5)  The  FmHA  approval  official  is 
authorized  to  approve  loss  payments  in 
amounts  of  up  to  50  percent  of  his/her 
delegated  loan  approval  authority  in 
accordance  with  Exhibit  D  of  subpart  A 
of  part  1901  of  this  chapter  (available  in 
any  FmHA  office). 

(b)  Denial  or  reduction  of  loss  claims. 
The  FmHA  approval  official  will  fully 
document  any  loss  claim  which  is 
denied  or  reduced  including  an  analysis 
of  how  the  amount  of  the  reduction  was 
determined.  A  connection  must  be  made 
between  the  Lender’s  action  or  failure  to 
act  and  the  loss  amount  on  the  loan.  The 
amount  of  loss  occasioned  by  such 
action  will  be  established.  A  Lender’s 
loss  claim  may  be  denied  or  reduced  by 
FmHA  when: 

(1)  The  Lender  has  committed  fi-aud. 
(Denial  of  claim.) 

(2)  The  Lender  claims  items  not 
authorized  under  FmHA  regulations. 
(Reduced  by  amount  of  unauthorized 
claim.) 

(3)  The  Lender  violated  usury  laws. 
(Reduction  for  amount  of  loss  caused  by 
the  violation.) 

(4)  The  Lender  failed  to  obtain 
required  security  and/or  maintain  the 
security  position.  (Reduction  for  loss 
attributed  to  failure.) 

(5)  Loan  funds  were  used  for 
unauthorized  purposes.  (Reduction  by 
unauthorized  amount.) 

(6)  The  Lender  was  negligent  in  loan 
servicing.  Negligent  servicing  is  a  failure 
to  perform  those  services  which  a 
reasonably  prudent  Lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed.  The  term 
includes  a  failure  to  act,  a  failure  to  act 
in  a  timely  manner,  or  acting  in  a 
manner  contrary  to  that  in  which  a 
reasonably  prudent  Lender  would  act. 
(Reduction  for  loss  amount  attributable 


to  Lender  negligence.)  Examples  of 
negligent  servicing  include: 

(i)  A  failure  to  contact  the  borrower  in 
a  timely  manner  when  the  borrower’s 
account  goes  into  default. 

(ii)  A  failure  to  pay  real  estate  taxes 
or  hazard  insurance  when  due. 

(iii)  A  failure  to  notify  FmHA  within 
required  time  limits  when  the  borrower 
defaults  on  the  loan. 

(iv)  A  failure  to  request  loan  subsidy 
when  the  borrower  was  eligible  for  loan 
subsidy  and  loan  subsidy  was  available 
(subsidized  loans  only). 

(v)  A  failure  to  protect  security  during 
the  liquidation  phase. 

(7)  The  Lender  delayed  filing  the  loss 
claim.  (Reduction  in  claim  for  interest 
accrued  because  the  claim  was  not 
filed.) 

1 1 980.377  Future  recovery. 

The  proceeds  of  any  amounts 
recovered  shall  be  shared  in  proportion 
to  the  amount  of  loss  borne  between 
FmHA  and  the  Lender.  Although  the 
Lender’s  actual  loss  may  be  different 
than  the  amount  on  which  loss 
settlement  was  based,  the  proportion  of 
recovery  sharing  must  be  bas^  on  the 
loss  percentage  upon  which  the  loss 
payment  calculation  was  based. 

§§1980.378-1980.389  [Reawirad] 

§1980.390  Intwest  aMiatancc. 

In  order  to  assist  low-income 
borrowers  in  the  repayment  of  the  loan, 
FmHA  is  authorized  to  provide  interest 
assistance  payments  subject  to  the 
availability  of  funds.  Regardless  of  what 
date  a  borrower’s  loan  payment  is  due 
each  month,  interest  assistance 
payments  will  be  made  by  FmHA 
directly  to  the  Lender  on  or  before  the 
15th  day  of  the  month  for  which  the 
borrower’s  payment  is  due. 

(a)  Policy.  It  is  the  policy  of  FmHA  to 
grant  interest  assistance  on  guaranteed 
loans  to  low-income  borrowers  to  assist 
them  in  obtaining  and  retaining  decent, 
safe,  and  sanitary  dwellings  and  related 
facilities  as  long  as  the  borrower 
remains  eligible  for  payments  when 
funds  are  available  for  interest 
assistance.  Interest  assistance  must  be 
established  for  the  borrower  at  the  time 
the  loan  guarantee  is  authorized. 

(b)  Processing  interest  assistance 
agreements.  The  Lender  will  process  the 
interest  assistance  agreement  and 
submit  it  to  FmHA  for  approval. 

(1)  FmHA  will  reimburse  the  Lender 
in  the  amounts  authorized  in  Exhibit  H 
of  this  subpart  (available  in  any  FmHA 
office)  for  the  cost  of  processing  the 
agreement.  The  fee  will  be  paid  upon 
receipt  of  a  valid  agreement  which  has 
been  coded  as  requiring  a  processing  fee 
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payment.  The  processing  fee  is  payable 
when: 

(1)  A  new  agreement  is  made  with  the 
borrower  except  at  the  time  of  loan 
closing. 

(ii)  The  borrower  had  an  agreement 
for  the  previous  year  and  a  new 
agrmment  is  made  for  the  current  year. 

(iii)  The  borrower  is  eligible  for  but 
not  presently  on  interest  assistance  and 
enters  into  a  new  interest  assistance 
agreement. 

(iv)  The  borrower  has  a  change  in 
circumstances  which  requires  a  revision 
to  the  current  agreement.  When  the 
change  in  circumstances  results  in  an 
agreement  with  less  than  90  days 
remaining,  the  agreement  for  the 
subsequent  year  will  be  prepared  at  the 
same  time.  This  action  is  considered 
one  agreement. 

(2)  A  processing  fee  will  not  be  paid 
when  the  revision  to  an  existing 
agreement  is  required  due  to  an  error  on 
the  part  of  the  Lender  or  the  borrower. 

(cj  Amount  of  interest  assistance.  (1) 
The  amount  of  interest  assistance  ^ 
granted  will  be  the  difference  between 
the  monthly  installment  due  on  the 
promissory  note  eligible  for  interest 
assistance  and  the  amount  the  borrower 
would  pay  if  the  note  were  amortized  at 
the  rate  corresponding  to  the  borrower’s 
income  range  as  outlined  in  the  master 
interest  assistance  agreement. 

(2)  The  basis  for  the  amount  of 
interest  assistance  for  each  loan  is 
determined  by  the  amount  of  interest 
assistance  authorized  to  the  Agency  as 
shown  in  Exhibit  H  of  this  subpart 
(available  in  any  FmHA  office)  and  the 
note  interest  rate. 

(3)  A  borrower  receiving  a  loan  in  a 
high  cost  area  will  be  granted  an 
additional  \  percent  interest  assistance 
in  order  to  assist  the  borrower  up  to  the 
maximum  rate  in  Exhibit  H  of  this 
subpart  (available  in  any  FmHA  office). 

(ij  The  Administrator  may  designate 
an  area  as  a  high  cost  area  for  interest 
assistance  purposes.  Such  designation 
may  be  granted  when  the  State  Director 
makes  a  written  request  for  it  and 
provides  documentation  that  low- 
income  borrowers  in  the  area  could  not 
afford  to  purchase  a  dwelling  under  the 
interest  assistance  table  in  E^ibit  H  of 
this  subpart  (available  in  any  FmHA 
office).  The  area  must  also  be  designated 
by  HUD  as  a  high  cost  area.  The  amount 
of  additional  interest  assistance  for  high 
cost  areas  is  1  percent;  however,  in  no 
case  will  more  interest  assistance  be 
granted  than  the  amount  necessary  to 
reach  the  lowest  floor  rate  in  Exhibit  H 
of  this  subpart  (available  in  any  FmHA 
office).  The  chapge  in  a  designation  to 
(or  from)  a  high  cost  area  will  not  aHect 
existing  loans.  The  eligibility  of  an 


individual  loan  for  high  coat 
designation  is  determined  at  the  time  of 
issuance  of  the  conditional  commitment 
for  loan  guarantee. 

(ii)  The  change  in  a  designation  to  (or 
hrom)  a  high  cost  area  will  not  affect 
existing  loans.  An  individual’s  loan 
eligibiUty  for  high  cost  designation  is 
determined  at  the  time  of  issuance  of 
the  conditional  commitment  for  loan 
guarantee. 

(d)  Shared  equity.  Prior  to  loan 
closing,  the  Lender  will  advise  the 
applicant  that  interest  assistance  is 
subject  to  equity  sharing. 

(e)  Eligibility.  To  be  eligible  for 
interest  assistance,  a  borrower  must 
personally  occupy  the  dwelling,  and 
must  meet  the  following  additional 
requirements: 

(1)  Initial  loans.  Interest  assistance 
may  be  granted  at  the  time  the  loan  note 
guarantee  is  issued,  or  an  assumption  is 
processed  in  accordcmce  with 
§  1980.366  of  this  subpart,  when: 

(1)  The  borrower’s  adjusted  income  at 
the  time  of  loan  guarantee  approval  did 
not  exceed  the  applicable  low-income 
limit,  the  loan  guarantee  was  funded 
horn  interest  assisted  guaranteed  loan 
funds,  and  a  master  interest  assistance 
agreement  was  completed  at  closing  if 
the  borrower  is  ever  to  receive  interest 
assistance. 

(ii)  The  borrower’s  net  family  assets 
do  not  exceed  the  maximum  allowable 
amount  as  per  Exhibit  H  of  this  subpart 
(available  in  any  FmHA  office)  unless 
an  exception  is  authorized.  The 
calculation  of  net  family  assets  will 
exclude  the  value  of  the  dwelling  and  a 
minimum  adequate  dwelling  site,  cash 
on  hand  which  will  be  used  to  reduce 
the  amount  of  the  loan,  and  household 
goods  and  personal  automobile(s)  and 
the  debts  against  them.  The  Lender  may 
request  an  exception  at  the  time  the 
initial  application  is  submitted  to 
FmHA  for  a  loan  guarantee.  For  the 
purpose  of  determining  whether  an 
exception  is  justified,  consideration  will 
be  given  to  the  nature  of  the  assets  upon 
which  a  borrower  is  currently 
dependent  for  a  livelihood  or  which 
could  be  used  to  reduce  or  eliminate  the 
need  for  interest  assistance. 

(iii)  The  loan  was  approved  as  a 
subsidized  guaranteed  loan  on  or  after 
April  17. 1991. 

(iv)  The  amoimt  of  interest  assistance 
will  be  $20  or  more  per  month  in 
accordance  with  the  provisions  of 
paragraph  (c)(1)  of  this  section.  Interest 
assistance  in  amounts  of  less  than  $20 
per  month  will  not  be  granted. 

(2)  Existing  loans.  Interest  assistance 
may  be  granted  at  any  time  after  loan 
closing  if: 


(i)  The  requirements  of  paragraphs 
(e)(l)(i).  (e)(l)(iii).  and  (e)(l)(iv)  of  this 
section  are  met. 

(ii)  The  borrower’s  adjusted  annual 
income  does  not  exceed  the  low-income 
limit. 

(iii)  The  borrower  requests  interest 
assistance  through  the  Lender  or  the 
Lender  determines  that  interest 
assistance  is  needed  to  enable  the 
borrower  to  repay  the  loan. 

(iv)  The  Lender  processes  the  interest 
assistance  agreement,  and  submits  it  to 
FmHA  for  approval. 

(f)  Processing  interest  assistance.  The 
Lender  will  process  interest  assistance 
agreements  in  accordance  with  this 
section.  The  interest  assistance 
agreement  will  be  executed  by  the 
Lender  and  borrower  and  forwarded  to 
FmHA  for  approval. 

(1)  Amount  of  interest  assistance.  The 
amount  of  interest  assistance  for  which 
a  borrower  is  eligible  will  be  determined 
by  use  of  the  interest  assistance 
agreement  as  outlined  in  paragraph  (c) 
of  this  section. 

(1)  Determination  of  income.  The 
Lender  is  responsible  for  determining 
the  borrower’s  annual  and  adjusted 
annual  income  as  outlined  in 

§§  1980.351  and  1980.352  of  this 
subpart.  Income  of  all  persons 
occupying  the  dwelling  will  be  verified 
in  accordance  with  §  1980.351  of  this 
subpart. 

(ii)  Effective  period.  Annual  interest 
assistance  agreements  will  be  for  a  12- 
monlh  period. 

(2)  Interest  assistance  agreements. 

The  master  interest  assistance 
agreement  will  be  executed  for  each 
qualifying  loan  at  loan  closing  provided 
funds  are  available  for  interest 
assistance  at  the  time  the  guarantee  is 
issued.  This  agreement  establishes  the 
conditions  and  maximum  amounts  of 
interest  assistance  for  the  life  of  the 
loan.  Each  year,  an  annual  interest 
assistance  agreement  will  be  used  to 
determine  the  amount  of  interest 
assistance  for  the  coming  12  months. 

(i)  The  Lender  will  determine  the 
borrower’s  adjusted  annual  income, 
document  the  calculations,  and 
complete  the  interest  assistance 
agreement  form. 

(ii)  The  borrower  will  review  the 
interest  assistance  agreement  form  and 
sign  the  form  signifying  that  all 
information  is  correct  as  shown. 

(iii)  FmHA  will  review  the  interest 
assistance  agreement  to  determine  if  the 
information  contained  on  it  appears 
correct.  If  so,  FmHA  will  then  approve 
the  agreement  and  make  monthly 
payments  to  the  Lender  on  behalf  of  the 
borrower. 
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(iv)  Whm  the  borrower's  inc(»ne  is 
within  the  low-income  limits  but  the 
provisions  of  paragraphs  (e)(lMii)  or 
(e)(l)(iv)  of  this  section  preclude 
granting  interest  assistance,  the  master 
interest  assistance  agreement  must  be 
executed  if  the  borrower  deeires  to  be 
considered  for  interest  assistance  at  a 
later  date  due  to  a  change  in 
circumstances. 

(g)  Interest  assistance  modification.  A 
change  in  the  borrower’s  circumstances 
after  the  effective  date  of  the  Annual 
Interest  Assistance  Agreement  will  be 
handled  as  follows: 

(1)  FmHA  required  modifications 
before  expiration.  The  borrower  is 
responsible  for  reporting  any  increases 
in  income  exceeding  $100  per  month  to 
the  Lender.  The  Lender  is  not 
responsible  for  monitoring  the 
borrower’s  income.  The  Lender  must 
process  a  revised  interest  assistance 
agreement  when  a  reported  increase  in 
the  borrower’s  income  results  in  the 
need  for  less  interest  assistance  in 
accordance  widi  formula  in  this  section. 

(2)  Additional  interest  assistance 
before  expiration.  The  borrower  may 
request  and  the  Lender  may  process  a 
modification  of  the  interest  assistance 
agreement  and  submit  the  mcxlified 
agreement  to  FmHA  when: 

(i)  The  borrower’s  adjusted  annual 
income  decreases  by  more  than  $100  per 
month: 

(ii)  The  interest  assistance  calculation 
formula  indicates  that  the  borrower  is 
eligible  fcff  an  additional  $20  interest 
assistance  per  month;  and 

(iii)  There  are  interest  assistance 
funds  available  if  the  amount  needed  by 
the  borrower  exceeds  the  initial  floor 
rate  established  at  the  time  the  loan  was 
closed  per  paragraph  (c)  of  this  section. 

(3)  Other  changes  in  the  borrower's 
circumstances.  When  one  co-borrower 
has  left  the  dwelling,  interest  assistance 
based  on  the  remaining  co-borrower’s 
income  may  be  extendij^  if: 

(i)  The  remaining  co-bmrower  is 
occupying  the  dwelling,  owns  a  legal 
interest  in  the  property,  and  is  liable  for 
the  debt: 

(ii)  The  remaining  co-borrOwer 
certifies  as  to  who  lives  in  the  house; 

(iii)  Separation  is  not  due  (Hily  to 
work  assignment  or  military  orders;  and 

(iv)  The  remaining  co-borrower  is 
informed  and  agrees  that  should  the  co¬ 
borrower  begin  to  live  in  the  dwelling, 
that  co-borrower’s  income  will  then  ^ 
counted  toward  annual  income  and 
interest  assistance  may  be  reduced  or 
cancelled. 

(4)  Effect  of  modification.  An  interest 
assistance  agreement  modified  as  per 
paragraph  (^  (1),  (2).  or  (3)  of  this 


section  is  valid  for  the  remainder  of  the 
agreemmt  period. 

(5)  Correction  of  interest  assistance 
agreement.  When  an  error  by  FmHA  or 
the  Lender  results  in  too  little  interest 
assistance  being  granted,  a  corrected 
agreement  will  be  prepared  effective  the 
date  of  the  error  if  the  error  results  in 
granting  $20  or  more  per  month  less 
interest  assistance  than  the  borrower 
was  eligible  to  receive.  'The  Lender  must 
return  any  overpayment  made  by  the 
borrower  imless  an  agreement  is 
reached  to  apply  the  funds  to  the  loan 
as  an  extra  payment. 

(h)  Eligibility  review.  Borrowers 
receiving  interest  assistance  will  be 
reviewed  annually  within  30  to  60  days 
prior  to  the  anniversary  date  of  the  loan. 
All  existing  agreements  must  be 
reviewed  and  processed  for  the 
upcoming  12  months  during  the  review 
period.  Interest  assistance  will  not  be 
renewed  if  the  amoimt  that  the  borrower 
qualifies  for  is  less  than  $20  per  month. 

(1)  Initiation  of  renewal  action.  At 
least  15  but  not  more  than  30  days  prior 
to  the  beginning  of  the  annual  review 
period.  FmHA  will  mail  a  list  of 
borrowers  whose  interest  assistance 
agreements  are  to  be  reviewed,  to  the 
Lender.  The  Lender  will  obtain  written 
verification  of  the  income  of  each 
borrower  and  all  adult  members  of  the 
borrower’s  household,  and  conduct  the 
review. 

(i)  Borrower  responsibility.  The 
borrower  will: 

(A)  Report  the  income  of  each  adult 
member  of  the  household  to  the  Lender; 

(B)  Assure  that  each  household 
member  has  provided  sufficient 
information  on  that  person’s  income  for 
the  Lender  to  conduct  the  review;  and 

(C)  Cooperate  in  the  Lender’s  efforts 
to  verify  income. 

(ii)  FmHA  actions.  FmHA  will  review 
and  approve  interest  assistance 
agreements  submitted  by  the  Lender. 

(2)  Processing  interest  assistance 
renewals  not  reviewed  during  the  review 
period.  The  Lender  may  process  interest 
assistance  renewals  not  completed 
during  the  review  period  as  follows: 

(i)  The  amoimt  of  interest  assistance 
will  be  based  on  the  borrower’s  current 
annual  income. 

(ii)  The  effective  date  will  be: 

(A)  The  expiration  period  of  the 
previous  interest  assistance  agreement  if 
the  FmHA  approval  official  determines 
failure  to  renew  was  the  fault  of  FmHA 
or  the  Lender. 

(B)  The  next  payment  due  date 
following  approval  in  all  other  cases. 

(3)  Interest  assistance  form.  Interest 
assistance  paymmts  will  not  be  made 
after  the  expiration  date  unless  FmHA 


receives  a  new  interest  assistance 
agreement  f(Hm. 

(i)  Cancellation  of  interest  assistance. 
(1)  An  existing  interest  assistance 
agreement  will  be  cancelled  under  the 
following  circumstances: 

(1)  When  the  borrower  has  never 
occupied  the  dwelling,  the  interest 
assistance  will  be  caiK»lled  as  of  the 
date  of  issuance  of  the  guarantee.  The 
Lender  will  refund  all  interest 
assistance  payments  to  FmHA. 

(ii)  The  cancellation  will  be  effective 
on  the  date  on  which  the  earliest  action 
occurs  which  causes  the  caircellation  or 
the  date  the  Lender  became  aware  of  the 
situation  if  the  date  cannot  be 
determined  when: 

(A)  The  borrower  ceases  to  occupy, 
sells,  or  conveys  title  to  the  dwelling. 

(B)  The  borrower  has  received 
improper  interest  assistance  and  a 
corrected  agreement  will  not  be 
submitted. 

(C)  The  borrower  has  had  an  increase 
in  income  and  is  no  longer  eligible  for 
interest  assistance. 

(D)  The  security  is  acquired  by  the 
Lender. 

(E)  The  Lender  formally  declares  the 
loan  to  be  in  default  and  accelerates  the 
loan. 

(2)  [Reserved] 

(j)  Overpayment.  When  the  Lender 
becomes  aware  of  circumstances  that 
have  resulted  in  an  overpayment  of 
interest  assistance  for  any  reason,  except 
as  provided  in  paragraph  (k)  of  this 
section,  the  following  actions  will  be 
taken: 

(1)  The  Lender  will  immediately 
notify  FmHA. 

(2)  The  borrower  will  be  notified  and 
the  interest  assistance  agreement  will  be 
corrected. 

(3)  A  repayment  agreement  acceptable 
to  FmHA  will  be  reached. 

(k)  Unauthorized  use  of  loan  funds. 
When  FmHA  becomes  aware  that  the 
Lender  allowed  loan  funds  to  be  used 
for  unauthorized  purposes,  interest 
assistance  paid  on  said  amoimts  will  be 
collected  from  the  Lender.  The  Lender 
shall  promptly  repay  such  interest 
assistance.  The  Lender  may  work  out  a 
repayment  agreement  with  the  borrower 
but  is  expected  to  make  every  effort  to 
minimize  the  adverse  impact  on  the 
borrower’s  repayment  alnlity. 

(l)  Appeals.  All  applicants/borrowers 
and  Lenders  will  be  notified  of  their 
appeal  rights  in  accordance  with 

§  1980.399  of  this  subpart  when  FmHA 
denies,  reduces,  cancels,  or  refuses  to 
renew  interest  assistance. 

(m)  Reinstatement  of  interest 
assistance.  The  FmHA  approval  official 
may  authorize  reinstatement  of  the 
borrowa'’s  interest  assistance  if  it  was 
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cancelled  because  the  loan  was  ' 
accelerated,  and  if  the  acceleration  was 
withdrawn  with  FmHA  approval. 

S 1 980.391  Equity  shwlng. 

The  policy  of  FmHA  is  to  collect  all 
or  a  portion  of  interest  assistance 
granted  on  a  guaranteed  RH  loan  when 
any  equity  exists  in  the  security. 

fa)  Determining  the  amount  of  shared 
equity.  The  FmHA  approval  official  will 
calculate  shared  equity  when  a 
borrower’s  account  is  settled  by 
payment-in-full  (including  refinancing) 
of  the  outstanding  indebt^ness,  the 
transfer  of  title,  or  when  the  borrower 
ceases  to  occupy  the  property.  The 
calculation  of  shared  equity  when  the 
account  is  in  Uquidation  will  be 
handled  in  accordance  with 
§  1980.374(e)  of  this  su^art. 

(1)  How  to  calculate.  The  amount  of 
shared  equity  will  be  based  on  the 
amount  of  interest  assistance  granted  on 
the  loan,  the  appreciation  in  property 
value  between  the  closing  date  of  the 
loan  and  the  date  the  accoimt  is 
satisfied  or  acquired  by  the  Lender  via 
liquidation  action,  the  period  of  time 
the  loan  is  outstanding,  the  amount  of 
original  equity  the  borrower  has  in  the 
property,  and  the  value  of  capital 
improvements  to  the  property,  as 
defined  in  this  section.  Shared  equity 
will  be  the  lesser  of  the  interest 
assistance  granted  or  the  amount  of 
value  appreciation  available  for  shared 
equity.  Value  appreciation  available  for 
shared  equity  means  the  market  value  of 
the  property  less  all  debts  secured  by 
prior  liens,  sales  expenses,  any  original 
borrower  equity,  and  value  added  by 
any  capital  improvements. 

fi)  Market  value.  Market  value  of  the 
property  as  of  the  date  the  loan  is  to  be 
paid  in  full  and  will  be  documented  by 
one  of  the  following; 

(A)  A  sales  contract  which  reasonably 
represents  the  fair  market  value  based 
on  the  Lender’s  and  FmHA  approval 
official’s  knowledge  of  the  property  and 
the  area. 

(B)  Lender’s  appraisal  when  the  loan 
will  be  refinanced  provided  the 
appraisal  reasonably  represents  the  fair 
market  value. 

(C)  If  the  items  listed  in  either 
paragraph  (a)(l)(i)  (A)  or  (B)  of  this 
section  are  not  available,  another 
current  appraisal  when  the  appraiser 
meets  the  qualifications  of  §  1980.334  of 
this  subpart. 

(D)  When  the  account  is  being  paid  off 
from  insiurance  proceeds,  the  most 
recent  appraisal  available  if  the  Lender 
or  FmHA  can  document  that  it 
represents  an  accurate  indication  of  the 
value  at  the  time  the  dwelling  was 
damaged  or  destroyed.  If  not,  the  best 


information  available  will  be  used  to 
determine  the  market  value.  The  FmHA 
approval  official  will  interview  the 
borrower  to  determine  the  extent  of 
improvements,  if  any,  and  the  general 
condition  of  the  property  at  the  time  of 
loss.  The  amount  of  the  insurance 
payment  is  generally  a  good  indication 
of  value;  however,  tax  records  or 
comparable  sales  vnll  be  considered. 

(E)  FmHA  appraisal,  with  prior 
approval  of  the  State  Director. 

fii)  Prior  liens.  Prior  liens  refers  to  the 
amount  of  liens  that  are  prior  to  the 
Lender’s  liens  and  include,  but  may  not 
be  limited  to,  prior  mortgages,  and  real 
estate  taxes  and  assessments  levied 
against  the  property. 

(iii)  Sale/refinancing  expenses.  Sale/ 
refinancing  expenses  include  expenses 
commonly  associated  with  the  sale  or 
refinancing  of  real  estate  that  are  not 
reimbursed,  such  as  sales  commissions, 
advertising  costs,  recording  fees,  pro 
rata  taxes,  points  based  on  the  current 
interest  rate,  appraisal  fees,  transfer  t6ix, 
deed  preparation  fee,  loan  origination 
fee,  etc.  In  refinancing  situations,  only 
those  expenses  necessary  to  finance  the 
amount  of  the  current  FmHA  debt  are 
allowed.  Shared  equity  may  be 
calculated  using  estimated  expenses  if 
actual  expenses  cannot  be  obtained  and 
the  FmHA  approval  official  is  satisfied 
with  the  estimated  amount  and  the 
prorating  of  the  expenses  are  accurate 
for  this  transaction. 

(iv)  Original  borrower  equity.  Original 
equity  consists  of  a  contribution  by  the 
borrower  that  reduces  the  amount  of  the 
loan  below  the  market  value.  The 
contribution  may  be  in  the  form  of  cash 
and/or  value  of  the  lot  if  the  home  was 
constructed  on  the  borrower’s  property. 

(v)  Capital  improvements.  Capital 
improvements  will  be  considered  to  the 
extent  that  they  do  not  exceed  market 
value  contribution  as  indicated  by  a 
sales  comparison  analysis.  Generally, 
the  value  added  by  improvements  will 
be  the  difference  in  market  value  at  the 
time  of  sale  and  market  value  without 
capital  improvements.  Cost  of  the 
improvement  will  not  be  considered, 
only  contribution  to  value.  Maintenance 
cost  and  replacement  of  short-lived 
depreciable  items  are  normal  expenses 
associated  with  home  ownership  and 
are  not  considered  capital 
improvements. 

(2)  Other  considerations. 

(i)  Overpayments  of  interest 
assistance.  When  FmHA  has  overpaid 
interest  assistance  and  the  overpaid 
amounts  remain  imcollected  at  the  time 
shared  equity  is  calculated,  the  overpaid 
amovmt  will  be  added  to  shared  equity. 

(ii)  Multiple  loans.  When  a  borrower 
has  more  than  one  loan  and  elects  to 


pay  only  some  of  the  loans,  shared 
equity  will  not  be  calculated  unless  the 
remaining  loan(s)  is  not  subject  to 
shared  equity.  Shared  equity  will  be 
calculated  when  the  account  is  paid  in 
full  taking  into  consideration  all  of  the 
interest  assistance  granted  on  the 
account. 

(b)  Miscellaneous  provisions. 

(1)  Changes  in  terms.  Shared  equity 
will  not  be  calculated  when  an  account 
is  reamortized. 

(2)  Junior  liens.  Junior  liens  are  not 
considered  in  the  shared  equity 
calculation.  In  the  event  a  junior 
lienholder  forecloses,  the  FmHA 
approval  official  will  calculate  shared 
equity  before  providing  the  lienholder 
with  a  pay-off  figure,  which  is  in 
addition  to  any  amoimts  still  due  the 
Lender  on  the  loan  in  the  same  manner 
as  paragraph  (a)  of  this  section. 

(c)  Affordable  housing  proposals. 
Shared  equity  vmder  an  affordable 
housing  innovation  (such  as  limited 
equity  or  a  State  or  county  sponsored 
shared  equity)  will  be  calculated  in 
accordance  with  this  subpart  vmless 
prior  written  approval  is  obtained  from 
FmHA.  Proposals  that  deviate  from  this 
subpart  must  bo  reviewed  and  approved 
in  the  National  Office  prior  to  issuance 
of  the  loan  note  guarantee. 

§  1 980.392  Interest  assistance  from  other 
sources. 

The  fact  that  a  loan  is  covered  by  an 
interest  assistance  payment  will  not 
result  in  an  increased  promissory  note 
rate  above  the  rate  authorized  in 
§  1980.320  of  this  subpart. 

(a)  Mortgage  Credit  Certificates 
(MCCs).  MCCs  are  authorized  imder  the 
Tax  Reform  Act  of  1986  and  allow  the 
borrower  to  receive  as  Federal  tax  credit 
for  a  percentage  of  their  mortgage 
interest  payment.  They  may  be  used  by 
FmHA  guaranteed  RH  borrowers  to 
improve  their  repayment  ability  for  the 
loan.  MCCs  impact  on  the  borrower’s 
tax  liability.  MCCs  may  be  used  with 
interest  assisted  loans  when  the  amount 
of  the  tax  credit  is  based  on  the  amoimt 
of  interest  actually  paid  by  the 
borrower.  MCCs  are  subject  to  shared 
equity  of  a  portion  of  any  “gain” 
realized  on  the  property  when  sold 
within  10  years  after  purchase.  If  the 
loan  is  also  an  FmHA  interest  assisted 
loan,  FmHA  shall  receive  priority  for 
shared  equity  repayment.  Income  taxes 
are  complex  issues;  FmHA  employees 
and  Lenders  are  not  expected  to  be  able 
to  identify  all  issues  impacting  the 
borrower’s  taxes.  Lenders  should 
encourage  borrowers  to  consult  with  a 
tax  advisor. 

(1)  When  the  Lender  is  participating 
in  a  MCC  program  the  amount  of  the  tax 
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credit  is  consideTed  as  an  additional 
resource  available  for  repaymrat  of  the 
loan  when  the  credit  is  takm  on  a 
monthly  basis  from  withholding. 

(2)  Tm  Lrader  will  submit  a  copy  of 
the  MCC  and  a  copy  of  the  applicant's 
Form  IRS  W-4,  "Withholding 
Allowance  Certificate,"  along  with  the 
other  materials  for  the  loan  guarantee 
request.  The  amount  of  tax  credit  is 
limited  to  the  applicant’s  maximum  tax 
liabiliW. 

(i)  Tm  MCC  must  show  the  rate  of 
credit  allowed. 

(ii)  The  Form  IRS  W-4  must  reflect 
that  the  bmrower  is  taking  the  tax  credit 
on  a  monthly  basis. 

(iii)  The  Lander  will  colify  that  the 
borrower  has  completed  and  processed 
all  of  the  necessary  documents  to  obtain 
the  tax  credit  in  accordance  with  this 
section. 

(b)  Funded  buydown  accounts.  A 
funded  buydown  accoimt  typically 
consists  of  a  prepaid  arrangement 
between  a  builder  or  a  scIIot  and  a 
Lender  that  is  designed  to  improve 
applicant’s  repayment  ability.  Funded 
buydown  accounts  are  permitted  in 
accordance  with  this  paragraph  when  an 
agreement  is  executed  in  which  the 
seller.  Lender  or  other  third  party  places 
funds  in  an  escrow  account  with 
monthly  releases  scheduled  to  be  made 
to  the  Lender  which  serve  to  reduce  the 
borrower’s  monthly  payment  diuing  the 
early  years  of  the  loan.  The  maximum 
reduction  which  may  be  considered  is  2 
percent  below  the  note  rate,  even 
though  the  actual  buydown  may  be  for 
more.  Reductions  in  buydown 
assistance  may  not  resiilt  in  an  increase 
in  the  intm'est  rate  paid  by  the  borrower 
of  more  than  1  percmit  ipet  year.  The 
borrower  shall  not  be  required  to  repay 
escrowed  buydown  funds.  Funds  must 
be  escrowed  with  a  State  or  Federally 
supervised  Lender.  Funded  buydown 
accounts  must  be  fully  funded  for  the 
buydown  period.  Buydown  periods 
must  be  at  least  24  months. 

§§1380.393—1980.396  [Reserved] 

§1980.397  Exception  autttority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirenront  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
whidi  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement,  or 
provision,  or  failure  to  take  action  in  the 
case  of  an  omission  would  adversely 
afiect  the  Government’s  interest.  'The 
Administrator  will  exercise  this 
authority  upon  request  of  foe  State 
Director  with  foe  recommendation  of 


the  Assistant  Administrator  for  Housing. 
Request  for  exception  must  be  made  in 
writing  accompanied  by  foe  borrower’s 
case  file  in  cases  involving  specific 
borrowers  and  supported  with 
documentation  to  explain  the  adverse 
effect,  propose  alternative  courses  of 
action,  and  show  how  the  adverse  effect 
will  be  eliminated  or  minimized  if  the 
exception  is  granted. 

§  1980.398  Unauthorized  aaeiatarwa  and 
other  daficionciaa. 

This  section  prescribes  foe  policies 
and  procedures  for  servicing  loan 
guarantees  issued  imder  this  subpart 
when  foe  borrower  was  not  eligible  for 
all  or  part  of  foe  financial  assistance 
received  in  foe  form  of  a  loan  guarantee 
or  other  improper  processing  or 
servicing  actions  t^en  by  the  Lender. 
Unauthorized  assistance  in  the  form  of 
interest  assistance  is  discussed  in 
§  1980.390  of  this  subpart. 

(a)  Categories  of  unauthorized 
assistance.  Unaufoorized  assistance 
includes,  but  is  not  limited  to,  issuance 
of  a  Loan  Note  guarantee  when  the 
borrower  was  not  eligible  for  foe  loan  or 
the  borrower  was  eligible  but  foe  loan 
was  not  made  for  authorized  purposes. 

(b)  Initial  determination  of 
unauthorized  assistance.  Unaufoorized 
assistance  may  be  identified  through 
audits  conducted  by  the  Office  of  foe 
Inspector  General  (OIG),  USDA,  through 
reviews  conducted  by  FmHA  or  its 
agents,  or  through  othOT  means.  The 
reason(s)  for  foe  unauthorized 
assistance  being  received  by  foe  lender 
must  be  well  documented  in  the  FmHA 
case  file  and  will  identify  whether  it 
was  due  to; 

(1)  Submission  of  inaccurate 
information  by  foe  Lender, 

(2)  Submission  of  inaccurate 
information  by  foe  borrower; 

(3)  Submission  of  false  infcmnation  by 
the  Lender; 

(4)  Submission  of  false  information  by 
the  borrower; 

(5)  Error  by  FmHA  ^rsonnel;  or 

(6)  Error  by  the  Lender. 

(c)  Notification  to  Lender.  FmHA  will 
notify  the  Lender  of  unauthorized 
assistance  by  "Certified  M£ul,  Return 
Receipt  Requested."  The  letter  will 
specify  in  detail  the  reason(s)  the 
assistance  is  determined  to  be 
unauthorized. 

(d)  Lender  noncompliance.  The 
FmHA  approval  official  will  consider 
foe  seriousness  of  foe  deficiency. 

(1)  Minor  deficiency.  A  minor 
deficiency  is  one  that  does  not  change 
foe  eligibility  of  the  borrower,  foe 
eligibility  of  foe  property,  or  amoimt  of 
the  loan.  Such  incidents  should  be 
brought  to  foe  Lender’s  attention  in 


wnriting.  Examples  of  minor  deficiencies 
include  improperly  completed  builder 
certifications,  use  of  an  outdated  credit 
report,  or  use  of  an  outdated  income 
verification.  Minor  deficimcies  also 
include  those  more  serious  deficiencies 
when  the  Lender  is  willing  and  able  to 
correct  foe  problem  such  as  obtaining 
flood  insurance  for  a  dwelling  located  in 
a  flood  hazard  area  and  assuring  the 
escrow  amount  is  sufficient. 

(2)  Significant  deficiency.  A 
significant  deficiency  is  one  that  creates 
a  significant  risk  of  loss  to  foe 
Government,  or  involves  acceptance  of 
a  borrower  or  property  not  permitted  by 
FmHA  regulations.  Such  cases  should 
result  in  probation  or  withdrawal  of  the 
Lender’s  approval  for  program 
participation.  Examples  of  significant 
deficiencies  include  gross 
miscalculation  of  income,  acceptance  of 
property  that  is  severely  deficient  of  the 
required  standards,  missing  builder 
certifications,  and  construction  changes 
that  materially  affect  value  without 
proper  change  orders. 

(3)  Fraud  or  misrepresentation.  A 
deficiency  that  involves  an  action  by  foe 
Lender  to  misrepresent  either  foe 
financial  capacity  of  the  borrower  or  the 
condition  of  the  property  being  financed 
could  result  in  referral  to  foe  Regional 
Office  of  the  Inspects  General  (OIG),  a 
withdrawal  of  FmHA  approval,  or 
debarment  proceedings.  Examples  of 
this  type  of  deficiency  include  falsified 
Verifications  of  Employment,  false 
certifications,  reporting  a  delinquent 
loan  as  being  current,  omitting 
conditions  relating  to  the  health  and 
safety  of  a  property. 

(e)  Borrower  noncompliance — (1) 
Error  or  oversight.  When  the  borrower 
receives  unaufoorized  assistance  due  to 
an  error  or  oversight,  foe  Lender  may 
continue  with  foe  guaranteed  loan. 

(2)  Fraud  or  misrepresentation.  In  all 
cases  where  the  borrower 
noncompliance  was  based  on  fraud  or 
misrepresentation,  foe  case  will  be 
referred  to  foe  OIG  and  the  National 
Office  with  a  recommendation  on 
disposition  of  foe  case. 

(f)  FmHA  error  oversight.  When  foe 
borrowm*  receives  unauthorized 
assistance  due  to  an  error  or  oversight 
by  FmHA,  foe  Lender  may  continue 
with  the  guaranteed  loan. 

§1980.399  Appeals. 

The  borrower  and  foe  Lender  can 
appeal  an  FmHA  administrative 
decision  that  directly  and  adversely 
impacts  them.  Decisions  made  by  foe 
Lender  are  not  covered  by  this 
paragraph  even  if  FmHA  concmrence  is 
required  before  the- Lender  can  proceed. 
Appeals  will  be  conducted  in 
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accordance  with  sub  part  B  of  part  1900 
of  this  chapter. 

(a)  Appealable  decisions. 

(1)  The  borrower  euid  the  Lender  must 
jointly  execute  the  written  request  for  an 
alleged  adverse  decision  made  by 
FmHA.  The  Lender  need  not  be  an 
active  participant  in  the  appeal  process. 

(2)  The  Lender  only  may  appeal  cases 
where  FmHA  has  denied  or  reduced  the 
amount  of  a  loss  payment  to  the  Lender. 

(b)  Nonappealable  decisions. 

(1)  The  Lender's  decision  as  to 
whether  to  make  a  loan  is  not  subject  to 
FmHA  appeal  procedures. 

(2)  The  Lender’s  decision  to  deny 
servicing  relief  is  not  subject  to  FmHA 
appeal  procedures. 

(3)  The  Lender’s  decision  to  accelerate 
the  account  is  not  subject  to  FmHA 
appeal  procedures. 

§1980.400  [Raservad] 

Exhibit  A — List  of  Forms  Used  in  the  FmHA 
RH  Guaranteed  Loan  Instruction  108O-D 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibit  B — [Reserved] 

Exhibit  C — Income  Limits 
(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibits  D  through  G — [Reserved] 

Exhibit  H — Fee  Schedules  for  Guaranteed 
Housing  Loan  Processing  and  Servicing 
Activities 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibits  I  through  K — [Reserved] 

Exhibit  L — Lenders  Guaranteed  Rural 
Housing  List  of  FmHA  Instructions  and 
Exhibits 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibit  M — List  of  Funds  Excluded  by 
Federal  Statute  for  Use  in  Denying  or 
Reducing  Federal  Benefits 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Dated;  August  9, 1993. 

Bob  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc.  93-21275  Filed  9-2-93;  8:45  am) 
»LUNQ  CODE  3410-07-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart  39 

[Docket  No.  93-Niyt-55-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A300  series 
airplanes,  that  currently  requires 
repetitive  inspections  of  the  aft 
bulkhead  to  detect  cracks,  and  repair,  if 
necessary.  This  action  would  expand 
the  inspection  area  and  would  require  a 
terminating  modification  (of  the  aft 
pressure  bulkhead).  This  proposal  is 
prompted  by  a  tear  down  inspection 
conducted  by  the  manufacturer,  which 
revealed  fatigue  cracking  in  additional 
areas  of  the  ait  pressure  bulkhead.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  potential  loss  of 
cabin  pressuri-^ation. 

DATES:  Comments  must  be  received  by 
November  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
55-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  horn 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport*Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-55-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-55-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  April  10, 1984,  the  FAA  issued 
AD  84-08-03,  Amendment  39-4848  (49 
FR  16762,  April  20, 1984),  to  require 
repetitive  inspections  of  areas  1  and  2 
of  the  aft  bulkhead  to  detect  cracks,  and 
repair,  if  necessary.  That  action  also 
requires  a  modification  of  the  aft 
pressure  bulkhead;  this  modification 
entails  reinforcing  the  bulkhead  by 
attaching  six  doublers.  That  action  also 
provides  for  an  optional  terminating 
modification,  which  entails  increasing 
the  strength  of  the  aft  pressure  bulkhead 
by  attaching  additional  stiffeners.  That 
action  was  prompted  by  fatigue  testing, 
which  revealed  that  cracks  developed  in 
the  aft  bulkhead  after  the  equivalent  of 
50,000  total  landings.  The  requirements 
of  that  AD  are  intended  to  ensure  the 
integrity  of  the  bulkhead  and  prevent 
potential  loss  of  cabin  pressurization. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  conducted  a  tear 
down  inspection  of  the  aft  pressure 
bulkhead  installed  on  a  Mc^el  A300 
series  airplane.  This  inspection  revealed 
fatigue  cracking  in  areas  3  and  4  of  the 
aft  pressure  bulkhead.  (Areas  3  and  4 
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are  the  radial  stiiYener  attachment 
fittings  1,  5  LH,  5  RH,  9  LH,  9  RH,  and 
13.)  Fatigue  cracking,  if  not  corrected, 
could  result  in  loss  of  cabin 
pressurization. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-53-152,  Revision  4, 
dated  March  13, 1992,  that  describes 
procedures  for  inspecting  the  aft 
pressure  bulkhead  in  areas  1,  2,  3,  and 
4,  to  detect  fatigue  cracking,  and  repair 
of  cracks,  if  necessary.  The  Ehrection 
Generale  de  I'Aviation  Civile  (DGAC) 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  80-218- 
028(B)R2,  dated  May  27, 1992,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  84-08-03  to  expand  the 
inspection  area  to  include  areas  3  and 
4  of  the  aft  pressure  bulkhead,  and 
repair,  if  necessary.  The  inspections  and 
repair  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  action  would  also  require 
modification  of  the  aft  pressure 
bulkhead,  which  would  terminate  the 
inspection  requirements  of  this  AD. 

This  modification  entails  increasing  the 
strength  of  the  aft  pressure  bulkhead  by 
attaching  additional  stiffeners.  (This 
modification  was  optional  in  AD  84-08- 
03,  Amendment  39—4848.)  The 
modification  would  be  required  to  be 
accomplished  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300- 
53-121,  Revision  3,  dated  January  30, 
1981.  (This  service  bulletin  was 
referenced  in  AD  84-08-03, 

Amendment  39-4848.) 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  738  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 


would  cost  approximately  $4,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$267,540,  or  $44,590  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.69. 

$39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4848  (49  FR 
16762,  April  20, 1984),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  93-NM-55-AD. 
Supersedes  AD  84-08-03,  Amendment 
39-4848. 


Applicability:  Model  A300  B2-1A,  B2-1C, 
B2-203.  B2K-3C.  B4-2C.  B4-103,  and  B4- 
203  series  airplanes,  on  which  Airbus 
Modification  2476/D1842  and  Airbus 
Modification  2476/D1869  have  not  been 
accomplished;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  cabin  pressurization, 
accomplish  the  following: 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  initial  and  repetitive 
inspections  contained  in  paragraph  A.  of  AD 
84-k)8-03.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  84-08-03, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  6,000  flight  cycles  after  the  last 
inspection  performed  in  accordance  with 
paragraph  A.  of  AD  84-08-03. 

(a)  Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  180  days  after  June 
11, 1984  (the  effective  date  of  AD  84-08-03, 
Amendment  39-4848),  whichever  occurs 
later,  inspect  the  aft  bulkhead  in  areas  1  and 
2  to  detect  fatigue  cracking,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A309- 
53-152,  Revision  1,  dated  January  30, 1981; 
or  Revision  4,  dated  March  13, 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  repair  the 
crack,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-152,  Revision  1, 
dated  January  30, 1981;  or  Revision  4,  dated 
March  13, 1992.  Subsequent  to  repair,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(b)  Prior  to  the  accumulation  of  17,000 
total  flight  cycles,  or  within  1  year  after  June 
11, 1984  (the  effective  date  of  AD  84-08-03, 
Amendment  39-4848),  whichever  occurs 
later,  accomplish  Airbus  Industrie 
Modification  2476/D1869,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A300- 
53-122,  Revision  2,  dated  January  30, 1981. 

(c)  Prior  to  the  accumulation  of  32,000  total 
flight  cycles,  or  within  1  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  inspect  the  aft  pressure  bulkhead  in 
areas  3  and  4  to  detect  fatigue  cracking,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-53-152,  Revision  4,  dated 
March  13, 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  9,000 
fli^t  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (b)  of 
this  AD,  prior  to  further  flight,  repair  the 
crack  in  accordance  with  Airbus  Industrie 
Structural  Repair  Manual  51-41-30. 
Subsequent  to  repair,  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  9,000 
flight  cycles. 

(d)  Within  6  years  after  the  effective  date 
of  this  AD,  accomplish  Airbus  Industrie 
Modification  2476/D1842,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A300- 
53-121,  Revision  3,  dated  January  30, 1981. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 
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(e)  Accomptbhment  of  Airbus  Industrie 
Modification  2476/D1842,  in  accordance 
with  Airbus  Industrie  Servica  Bulletin  A300- 
53-121,  Rr.-.^ion  3,  dated  January  30, 1981, 
constitutes  terminatiDg  action  for  the 
inspection  requirements  of  this  AD. 

(f)  An  alternative  method  of  conapliance  w 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Bnmch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  ccnmnents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplatte  to  a  location  where  the 
requirenrents  of  this  AD  can  be 
accomplished. 

Issued  in  Penton,  Washington,  on  August 
30, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  03-21533  Filed  9-2-93;  8:45  am] 
BIUJNa  CODE  4S1S-1S-# 


14  CFR  Part  39 
[DockM  No.  S3-NM-9fr-AO] 

Airworthinaaa  Directfvea;  Britiah 
Aaroapaca  (Commarclal  Aircraft) 
Limitad  Model  ATP  AIrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.*  D)  that  is  applicable  to  all 
British  Aerospace  Model  ATP  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  the  flight  in  certain  freezing 
precipitation  conditions.  This  proposal 
is  prompted  by  reports  of  engine  power 
rollback  floss  of  engine  power)  that 
occurred  in  environmental  conditions 
involving  freezing  precipitation.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  multiple 
engine  power  during  flight  in  freezing 
precipitation. 

DATES:  Conunents  must  be  received  by 
November  1. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  fl'AA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 


98-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washin^on  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFOmiATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  spetufied  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
E)od(et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-98-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-98-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  au^ority  for 
the  United  Kingdom,  recently  notified 


the  FAA  that  it  has  received  reports  of 
engine  power  rollback  (loss  of  engine 
power)  occxuring  in  environmental 
conditions  involving  freezing 
precipitation  on  in-service  British 
Aerospace  (Commercial  Aircraft) 

Limit^  Model  ATP  airplanes.  Three  of 
the  five  reports  involve  power  rollbacks 
on  both  engines  at  or  near  the  same 
time.  Two  of  the  reports  involve  power 
rollback  on  one  engine.  Preliminary 
Indications  reveal  that  a  possible  link 
exists  between  ingestion  of  ice  or  shish 
into  the  engine  and  the  cause  of  this 
type  of  engine  power  rollback.  Engine 
power  rollbaclu  can  cause  unplanned 
landings.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
multiple  engine  power  during  flight  in 
freezing  precipitation. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  md 
determined  that  AD  action  is  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  may  exist  or  develop  on 
other  airplanes  of  this  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  in  certain 
freezing  precipitation  conditions. 

This  IS  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  The  cost  of  required  parts  is 
expected  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $495,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
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proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 

Is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CI^R  Part  39 
Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to*  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  (Commercial  Aircraft) 
Limited:  Docket  93-NM-98-AD. 
Applicability:  All  Model  ATP  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  multiple  engine  power 
during  flight  in  freezing  precipitation, 
accomplish  the  following: 

(a)  Within  30  days  after  the  eftective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Flight  is  prohibited  into  forecast  or  reported 
freering  precipitation  conditions  where  the 
outside  air  temperature  is  between  -t-S”  C  and 
-5®C.” 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
30, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-21534  Filed  9-2-93;  8:45  am] 
BILUNO  CODE  4aiO-19-P 


14  CFR  Part  39 
[Docket  No.  93-NM-1 10-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series  Airplanes 
and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  series 
airplanes  and  Model  MD-88  airplanes, 
that  currently  requires  an  inspection  to 
detect  damage  of  the  atixiliary  power 
unit  (APU)  power  feeder  cable 
installation,  repair  of  damaged  cables, 
and  modification  of  the  cable 
installation.  That  AD  was  prompted  by 
reports  of  generator  power  feeder  cables 
electrically  shorting  to  the  airplane 
structure.  This  action  would  require  an 
inspection  of  previously  modified 
airplanes  to  determine  whether  a  spacer 
or  "stand  off’  has  been  installed,  and 
installation  of  a  spacer  or  "stand  off,”  if 
necessary.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  APU  power  feeder  cable  from 
chafing  against  adjacent  structures, 
which  could  result  in  electrical  shorting 
and  arcing,  and  a  fire  below  the  cabin 
floor. 

DATES:  Comments  must  be  received  by 
November  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  93-NM- 
110-AD,  1601  Lind  Avenue,  SW., 


Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elvin  K.  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  Clalifomia  90806- 
2425;  telephone  (310)  988-5344;  fax 
(310) 988-5210. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

^  Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-l  10-AD,”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
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ANM-103.  Attention:  Rules  Docket  No. 
93-NM-l  10-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  08055-4056. 

Dncmsion 

On  September  12, 1988,  the  FAA 
issued  AD  88-20-05,  Amendment  30- 
6022  (53  FR  36436,  ^ptember  20, 

1988),  applicable  to  McDonnell  Douglas 
Model  DC-9  series  airplanes,  to  require 
a  one-time  visual  insp^ion  to  detect 
damage  of  the  auxiliary  power  unit 
(APU)  power  feeder  cable  support 
clamp  installation,  repair  of  damaged 
cables,  and  modihcation  of  the  APU 
power  feeder  cable  installation.  That 
action  was  prompted  by  reports  of 
generator  power  feeder  cables 
electrically  shorting  to  the  airplane 
structure.  The  requirements  of  that  AD 
are  intended  to  prevent  a  fire  below  the 
cabin  floor. 

Recently,  during  a  routine 
maintenance  chet^  on  a  Model  DC-9- 
81  series  airplane,  an  operator  reported 
that  the  APU  power  feeder  cable  at 
station  229  had  chafed  through  an 
attachment  screw  on  a  suppmrt  clamp. 
This  clamp  secures  the  potable  water  for 
the  forward  lavatory.  The  operator  had 
accomplished  the  modification 
requirements  of  AD  88-20-05,  which 
referenced  McDonnell  Douglas  MD-80 
Service  Bulletin  24-94,  Revision  1, 
dated  May  28, 1987,  as  the  appropriate 
source  of  service  information.  That 
revision  of  the  service  bulletin  describes 
procedures  for  discarding  old 
attachment  parts  when  installing  new 
support  clainps  diuing  modification  of 
the  APU  power  feeder  cable.  Revision  1 
inadvertently  omitted  instructions  for 
reinstallation  of  a  spacer  or  “stand  off 
between  the  clamp  and  the  bracket. 
Consequently,  the  APU  power  feeder 
cable  chafed  against  the  forward 
lavatory  potable  water  line  attachments. 
This  condition,  if  not  corrected,  could 
result  in  the  APU  power  feeder  cable 
chafing  against  adjacent  structures, 
which  potentially  could  result  in 
electrioal  shorting  and  arcing,  and  a  fire 
below  the  cabin  floor. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulletin  24-94,  Revision  4,  dated  June 
7, 1993,  that  describes  procedures  for 
performing  a  visual  inspection  to  detect 
damage  of  the  APU  power  feeder  cable 
support  clamp  installation,  repairing 
damaged  cables,  and  modifying  the  APU 
power  feeder  cable  installation.  This 
revision  of  the  service  bulletin  is 
essentially  identical  to  Revision  1,  but 
includes  instructions  for  reinstallation 
of  the  spacer  or  “stand  off’  between  the 
clamp  and  the  bracket. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or^ 
develop  on  other  products  of  this  same 
type  d^ign,  the  proposed  AD  would 
supersede  AD  8E^20-05  to  continue  to 
require  a  one-time  visual  inspection  to 
detect  damage  of  the  APU  power  feeder 
cable  support  clamp  installation,  repair 
of  damaged  cables,  and  modification  of 
the  APU  power  feeder  cable  installation. 
The  proposed  AD  would  revise  the 
existing  requirements  by  requiring  a 
general  visual  inspection  of  previously 
modified  airplanes  to  determine 
whether  a  spacer  or  “stand  ofi”  has  been 
installed  between  the  clamp  and  the 
bracket,  and  installation  of  a  spacer  or 
“stand  off,”  if  necessary.  The 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
revised  service  bulletin  described 
previously. 

There  are  approximately  390  Model 
DC-9  series  airplanes  and  Model  MD¬ 
BS  airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
241  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  34  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Bas^ 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $450,670,  or  $1,870  per 
airplane.  This  total  cost  figure  assumes 
that  no  op>erator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  ia54{a).  1421 
and  1423;  49  U.S.C.  106(^:  and  14  CFR 
11.89. 

§39.13  (Amended) 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6022  (53  FR 
36436,  September  20, 1988),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  93-NM-ll(>- 
AD.  Supers^es  AD  88-20-05, 
Amendment  39-6022. 

Applicability:  Model  DC-9-81  (MD-81), 
IX>9-82  (MD-82),  DC-9-83  (MD-83),  and 
DC-9-87  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes;  as  listed  in 
McDonnell  Douglas  MD-80  Service  Bulletin 
24-94,  Revision  1,  dated  May  28, 1987,  and 
McDonnell  Douglas  Model  MD-80  Service 
Bulletin  24-100,  dated  March  30, 1988; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  APU  power  feeder  cable 
from  chafing  against  adjacent  structures, 
which  could  result  in  electrical  shorting  and 
arcing,  and  a  fire  below  the  cabin  floor, 
accomplish  the  following; 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  ME^-80  Service  Bulletin  24-94, 
Revision  1.  dated  May  28, 1987:  Within  12 
months  after  October  31, 1988  (the  effective 
date  of  AD  88-20-05,  Amendment  39-6022), 
perform  a  visual  inspection  to  detect  damage 
of  the  auxiliary  power  unit  (APU)  power 
feeder  cable  support  clamp  installation;  and 
prior  to  further  flight,  repair  the  damaged 
cable,  and  modify  the  APU  power  feeder 
cable  installation;  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
24-94,  Revision  1,  dated  May  28, 1987. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  24-100, 
dated  March  30, 1988:  Within  12  months 
after  October  31, 1988  (the  effective  date  of 
AD  88-20-05,  Amendment  93-6022),  modify 
the  APU  power  feeder  cable  support  clamp 
installation  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  24-100, 
dated  March  30, 1988. 

(c)  For  airplanes  on  which  the  inspection 
and  modification  requirements  of  paragraphs 
(a)  and  (b)  of  this  AD  have  been 
accomplished  prior  to  the  effective  date  of 
this  AD,  and  which  have  not  been  inspected 
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in  accordance  with  McDonnell  Douglas  MD- 
80  Service  Bulletin  24-94,  Revision  4,  dated 
)une  7, 1993:  Within  12  months  after  the 
effective  date  of  this  AD,  perform  a  general 
visual  inspection  of  the  APU  power  feeder 
cable  support  clamp  installation  to  determine 
whether  a  spacer  or  "stand  off’  has  been 
installed  between  the  clamp  and  the  bracket. 

(1)  If  a  spacer  or  "stand  off’  has  been 
installed,  no  further  action  is  required  by  this 
AD. 

(2)  If  a  spacer  or  “stand  off’  has  not  been 
installed,  prior  to  further  flight,  install  a  new 
or  serviceable  spacer  or  "stand  off,"  part 
number  (P/N)  NAS43DD3-32,  in  accordance 
with  McDonnell  Douglas  MD-80  Service 
Bulletin  24-94,  Revision  4,  dated  June  7, 
1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if,any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
30, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-21535  Filed  9-2-93;  8:45  am] 
BILLING  CfODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15CFR  Part  295 

[Docket  No.  930242-3042] 

RiN  0693-AA83 

Advanced  Technology  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
comments  period  for  the  request  for 
comments  on  the  proposed  revisions  to 
the  regulations  which  implement  the 
Advanced  Technology  Program  (ATP) 
which  was  announced  in  the  Federal 
Register  on  August  2, 1993  (58  FR 
41069).  The  comment  period  is 
extended  at  the  request  of  commenters 


needing  more  time  to  prepare 
comments. 

DATES:  Comments  on  this  proposed 
revisions  to  the  regulations  which 
implement  the  ATP  must  be  received  on 
or  before  September  16, 1993. 
ADDRESSES:  Written  comments 
concerning  the  proposed  revision  to  the 
regulations  should  be  sent  to:  Advanced 
Technology  Program  Rule  Comments, 
National  Institute  of  Standards  and 
Technology,  U.S.  Department  of 
Commerce,  A402  Administration 
Building,  Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  receive  additional  program 
information,  contact  George  A.  Uriano  at 
(301)  975-5187.  For  additional 
information  on  revisions  to  the 
intellectual  property  provisions  of  the 
regulations,  contact  Michael  R.  Rubin  at 
(301)  975-2803. 

Dated:  August  30, 1993. 

Arati  Prabhakar, 

Director. 

[FR  Doc.  93-21550  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  3510-13-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  870 
[Docket  No.  93M-0150] 

Cardiovascular  Devices;  Effective  Date 
of  Requirement  for  Premarket 
Approval  of  Nonroller-Type 
Cardiopulmonary  Bypass  Blood  Pump; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  opportunity  to 
request  a  change  in  classiheation; 
extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  7, 1993,  the  comment  period  on 
the  proposed  rule  to  require  the  filing  of 
a  premarket  approval  application  (PMA) 
or  a  notice  of  completion  of  a  product 
development  protocol  (PDP)  for  the 
nonroller-type  cardiopulmonary  bypass 
(CPB)  blood  pump,  a  medical  device. 
FDA  is  taking  this  action  in  response  to 
a  request  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  must  be 
submitted  by  October  7, 1993. 
ADDRESSES:  Submit  written  comments 
.  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bette  L.  Lemperle,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-2205. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6, 1993  (58  FR 
36290),  FDA  issued  a  proposed  rule  to 
require  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP  for  the 
nonroller-type  CPB  blood  pump. 
Interested  persons  were  given  until 
September  7, 1993,  to  submit  written 
comments  on  the  proposed  rule.  FDA 
received  a  request  for  an  extension  of 
the  comment  period  for  60  days.  The 
request  stated  that  additional  time  was 
needed  to  enable  industry,  consumer 
groups,  physicians,  patient  groups,  and 
professional  associations  to  respond 
with  meaningful  comments  in  light  of 
the  complexity  of  the  issues  involved. 

FDA  agrees  in  part  with  the  request 
for  an  extension  and  is  granting  an 
additional  30  days  for  the  preparation  of 
comments.  Considering  the  public 
health  significance  of  the  regulation, 
FDA  believes  that  an  extension  of  60 
days  would  not  be  justified. 

Interested  persons  may,  on  or  before 
October  7, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  ropy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  30, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-21547  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AG51 

Returned  and  Canceled  Checks 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  returned  and 
canceled  checks.  The  amendment  will 
assure  that  the  regulations  clearly  reflect 
the  requirements  of  the  governing 
statutes  as  interpreted  in  a  precedent 
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opinion  of  VA’s  General  Counsel.  The 
intended  effect  of  the  amendment  is  to 
ensure  that  the  amount  represented  hy 
a  benefit  check  received  hut 
uiuiegotiated  prior  to  a  beneficiary’s 
death  is  properly  distributed. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1993.  Comments 
will  be  available  for  public  inspection 
until  October  13, 1993.  This  amendment 
is  proposed  to  be  elective  30  days  after 
date  of  publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Afiairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  October  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 
5121(a)  of  title  38,  United  States  Code, 
authorizes  VA  to  pay  6m  accrued 
amount  of  certain  periodic  monetary 
benefits  which  are  due  and  unpaid  at 
the  time  of  a  beneficiary’s  or  claimant’s 
death.  The  law  requires  that  payment  be 
made  to  the  living  persons  designated  in 
a  specific  order  of  precedence,  namely, 
the  surviving  spouse,  surviving 
child(ren),  dependent  parent(s),  or  the 
person  who  bore  the  expenses  of  the 
beneficiary’s  last  illness  and  burial.  The 
amount  of  accrued  benefits  payable 
imder  this  section  is  limited  to  a  period 
not  exceeding  one  year  prior  to  the  date 
of  last  entitlement,  and  a  claim  for 
accrued  benefits  must  be  filed  within 
one  year  after  the  date  of  death. 

Section  5122  of  title  38,  United  States 
Code,  provides  that  the  amount 
represented  by  a  benefit  check  received 
but  unnegotiated  prior  to  a  beneficiary’s 
death  shall  be  payable  in  the  same  order 
of  precedence  provided  as  in  section 
5121(a),  but  that  there  is  no  time  limit 
for  filing  a  cl6um  for  the  proceeds  of  an 
imnegotiated  check.  Any  amount  not 
paid  in  the  manner  provided  in  section 
5121  will  be  paid  following  settlement 
by  the  General  Accounting  Office  to  the 
estate  of  the  deceased  payee  unless  the 
estate  will  escheat. 

In  a  precedent  opinion  (O.G.C.  Free. 
22-92),  VA’s  General  Coimsel  (GC)  held 
that  the  development  of  the  relevant 


statutes  reflects  a  distinction  between 
payment  of  an  unnegotiated  benefit 
check  (38  U.S.C.  5122)  fitim  payment  of 
accrued  benefits  (section  5121).  Section 
5122  addresses  cancellation  of  and 
payment  upon  a  negotiable  instrument 
(a  returned  check),  whereas  section 
5121  governs  benefits  to  which  a 
deceased  person  has  been  determined  to 
be  entitled,  but  which  VA  had  not 
awarded  prior  to  the  person’s  death.  The 
GC  affirmed  that  although  payment  of 
the  etmount  represented  by  an 
unnegotiated  check  is  to  be  made 
according  to  the  order  of  precedence 
specified  in  section  5121(a),  it  is  not 
limited  to  the  one-yeeir  retroactive 
period.  The  amount  payable  is. 
however,  subject  to  ^e  provisions  of  38 
U.S.C.  5112(b)(1),  which  precludes 
payment  of  benefits  for  any  part  of  the 
month  in  which  a  beneficiary  dies. 

After  reviewing  the  General  Counsel’s 
opinion,  we  propose  to  revise  38  CFR 
3.1003  to  ensure  that  the  regulation 
clearly  and  correctly  expresses  the 
requirements  of  38  U.S.C.  5122.  We  are 
proposing  to: 

(1)  Restate  for  clarity  much  of  the 
current  material  in  38  CFR  3.1003; 

(2)  Add  introductory  text  concerning 
the  return  and  cancellation  of 
unnegotiated  checks; 

(3)  Add  a  paragraph  concerning 
settlement  by  GAO  and  payment  to  the 
deceased  beneficiary’s  estate;  and 

(4)  Remove  unnecessary  references  to 
38  CFR  3.1000  and  3.1008. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition. 
emplo)maent,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped, 

Health  care.  Pensions,  Veterans. 

Approved:  July  29, 1993. 
fesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  to  read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  3.1003  is  revised  to  read  as 
follows: 

§3.1 003  Returned  and  canceled  checks. 

Where  the  payee  of  a  check  for 
benefits  has  died  prior  to  negotiating  the 
check,  the  check  shall  be  returned  to  the 
issuii^  office  and  canceled. 

(a)  The  amount  represented  by  the 
returned  check,  or  any  amount 
recovered  following  improper 
negotiation  of  the  (±eck,  shall  be 
payable  to  the  living  person  or  persons 
in  the  order  of  precedence  listed  in 

§  3.1000(a)(l)-(4),  except  that  the  total 
amount  payable  shall  not  include  any 
payment  for  the  month  in  which  the 
payee  died  (see  §  3.500(g)). 

(1)  There  is  no  limit  on  the  retroactive 
period  for  which  payment  of  the  amoimt 
represented  by  the  check  may  be  made, 
and  no  time  limit  for  filing  a  claim  to 
obtain  the  proceeds  of  the  check  or  for 
furnishing  evidence  to  perfect  a  claim. 

(2)  Nothing  in  this  section  will 
preclude  payment  to  an  otherwise 
entitled  claimant  having  a  lower  order 
of  precedence  under  §  3.1000(a)(l)-{4), 
if  it  is  shown  that  the  person  or  persons 
having  a  higher  order  of  precedence  are 
deceased  at  the  time  the  claim  is 
adjudicated. 

(b)  Subject  to  the  limitations  in 

§  3.500(g)  of  this  part,  any  amount  not 
paid  in  the  manner  provided  in 
paragraph  (a)  of  this  section  shall  be 
paid  upon  settlement  by  the  General 
Accounting  Office  to  the  estate  of  the 
deceased  payee,  provided  that  the 
estate,  including  the  amount  paid  under 
this  paragraph,  will  not  escheat. 

(c)  The  provisions  of  this  section  do 
not  apply  to  checks  for  lump  sums 
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representing  amounts  withheld  under 
§  3.551(b)  or  §  3.557.  These  amounts  are 
subject  to  the  provisions  of  §  3.1001  and 
§  3.1007,  as  applicable. 

(Authdrity;  38  U.S.C.  501(a),  5122) 

(FR  Doc.  93-21484  Filed  9-2-93;  8:45  am) 
BILLING  CODE  •320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
(OPPTS-50607A;  FRL-4641-7] 

Aluminum  Cross-Linked  Sodium 
Carboxymethylceiluiose;  Extension  of 
Comment  Period  for  a  Proposed 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed 
significant  new  use  rule  (SNUR)  for 
aluminum  cross-linked  sodium 
carboxymethylceiluiose.  As  initially 
published  in  the  Federal  Register  of 
June  11. 1993  (58  FR  32628),  the 
comments  were  to  be  received  on  or 
before  July  12, 1993,  The  Chemical 
Manufacturers  Association  (CMA)  has 
requested  additional  time  to  prepare  its 
response.  EPA  is  therefore  extending  the 
comment  period  in  order  to  give  all 
interested  persons  the  opportunity  to 
comment  fully, 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  October  4, 1993. 
ADDRESSES:  All  comments  should  be 
sent  in  triplicate  to:  U.S.  Environmental 
Protection  Agency,  ATTN:  OPPT 
Document  Receipt  Officer  (TS-790),  401 
M  St.  SW„  Rm.  E-G99,  Washington,  DC 
20460.  All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
mu.st  also  be  submitted.  Nonconfidential 
versions  of  comments  on  the  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  EKD  20460,  Telephone: 

(202)  260-3949,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
extension  of  the  comment  will  allow 
interested  parties  who  may  comment  on 
the  proposed  rule  additional  time  to 
prepare  their  response. 


List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirerhents.  Significant 
new  uses. 

Dated:  August  26, 1993. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-21407  Filed  9-2-93;  8:45  ami 
BILUNG  CODE  6560-50-F 


40  CFR  Part  745 
lOPPTS-211033;  FRL-4637-31 

Batteries;  Response  to  Citizens’ 

Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Denial  of  petition. 

SUMMARY:  EPA  received  a  petition  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA)  on  May  27, 1993, 
from  a  citizen  requesting  the  Agency  to 
promulgate  a  regulation  under  TSCA 
that  would  require  a  deposit  on  the 
purchase  of  household  and  pommercial 
batteries  containing  lead,  cadmium,  or 
mercury.  The  petition  claims  that  a 
deposit  would  aid  in  the  recycling  of 
these  batteries,  and  is  necessary  because 
the  disposal  of  lead-,  cadmium-,  or 
mercury-containing  batteries  poses  a 
risk  to  human  health.  EPA  has  evaluated 
the  petition,  and  upon  further 
investigation,  has  decided  to  deny  it. 
However,  EPA  requests  comments 
regarding  the  desirability  and  feasibility 
of  labeling  lead-,  cadmium-,  and 
mercury-containing  batteries  to  facilitate 
the  collection  and  sorting  of  these 
batteries.  Based  on  the  comments 
received  by  the  Agency,  EPA  may 
decide  to  hold  a  public  meeting  to 
further  discuss  battery  labeling.  If  EPA 
decides  to  hold  a  public  meeting,  a 
notice  will  be  placed  in  the  Federal 
Register  to  announce  the  time  and 
place. 

DATES:  Written  comments  on  the 
desirability  and  feasibility  of  labeling 
must  be  received  on  or  before  November 
2, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460, 
Attention;  Docket  No.  211033.  For 
further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  IV,  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  comments;  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (TS-799),  Office  of  Pollution 
Prevention  and  Toxics,  Rm.  E-545,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  202- 
554-0551.  For  technical  comments: 
Nancy  Laurson,  Office  of  Pollution 
Prevention  and  Toxics,  Chemical 
Management  Division  (TS-798),  Rm.  E- 
511,  401  M  St.,  SW.,  Washington,  DC 
20460,  Telephone:  (202)  260-1866. 


Any  person  may  petition  EPA  under 
section  21(a)  of  TSCA  to  initiate 
proceedings  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  order 
under  section  4,  5,  6,  or  8  of  TSCA.  As 
required  by  section  21(b),  the  petition 
must  set  forth  the  facts  that  the 
petitioner  claims  establish  the  need  for 
the  Agency  to  issue,  amend,  or  repeal  a 
rule  or  order  under  those  sections  of 
TSCA.  Section  21(b)  also  directs  EPA  to 
decide  either  to  grant  or  deny  the 
petition  within  90  days  after  a  petition 
is  filed.  If  EPA  denies  a  petition,  the  ' 
Agency  must  publish  the  reason(s)  for 
the  denial  in  the  Federal  Register.  If  the 
Agency  grants  the  petition,  EPA  must 
promptly  commence  an  appropriate 
proceeding  in  accordance  with  section 
4.  5.6,  or  8  of  TSCA. 

B.  Petition  Claims  and  Bequest 

The  petition  states  that  a  deposit  on 
all  batteries  containing  lead,  cadmium, 
and  mercury  is  necessary  because  lead, 
cadmium,  and  mercury  are  toxic,  and 
pose  a  risk  to  humans  (Ref.  6).  EPA 
could  impose  a  regulation  to  require  a 
deposit  on  the  purchase  of  these 
batteries  under  TSCA  section  6. 
Literature  is  cited  which  briefly 
discusses  the  health  effects  of  lead, 
cadmium,  and  mercury.  This 
information  points  out  that  lead  and 
mercury  are  neurotoxins  which 
adversely  affect  the  brain,  and  that 
cadmium  has  been  associated  with  birth 
defects,  cancer,  liver  and  kidney 
damage,  and  emphysema. 

The  petition  also  states  that  the 
number  of  batteries  used  in  the  United 
States  will  increase  over  time,  and  most 
of  those  batteries  will  be  placed  in 
municipal  solid  waste.  The  petition 
maintains  that  disposal  methods  such  as 
placing  batteries  in  municipal  landfills 
and  incinerators,  are  inadequate  to 
protect  human  health.  The  petitioner  is 
concerned  that  heavy  metals  such  as 
lead,  cadmium,  and  mercury  may:  (1) 
Reach  groundwater  supplies  or  enter  the 


SUPPLEMENTARY  INFORMATION: 
1.  Background 
A.  TSCA  Section  21 
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food  chain  if  mtmicipal  solid  waste 
landfill  liners  are  compromised,  (2)  be 
emitted  into  the  atmosphere  fi-om 
municipal  waste  incinerators,  or  (3) 
become  trapped  and  concentrated  in  fly 
ash  after  incineration  and  then  disposed 
of  in  municipal  solid  waste  landfills. 

The  petitioner  claims  that  there  is  a 
need  to  recycle  the  lead,  cadmium,  and 
mercury  contained  in  the  batteries,  and 
that  an  economic  incentive  such  as  a 
deposit  would  aid  in  that  effort. 

The  petitioner  also  mentions  that, 
although  there  are  recycling  programs 
for  household  batteries,  su^  programs 
are  not  available  to  the  majority  of 
battery  consumers  in  the  United  States. 

In  addition,  the  petitioner  states  that 
many  consumers  do  not  consider 
batteries  to  be  a  hazard  due  to  their 
small  size,  and  therefore  do  not  recycle 
them. 

C.  Types  of  Batteries 

The  types  of  batteries  containing  lead, 
mercury,  and  cadmium  include  those 
that  are  primary  or  nonrechargeable  and 
those  that  are  secondary  or  re^argeable. 
Nonrechargeable  batteries  primarily 
contain  mercury  and  include:  (1) 
Mercuric-oxide  batteries  (used  in  items 
such  as  hearing  aids,  heart  monitors, 
cameras,  communication  devices, 
watches,  calculators,  radios  and  strobe 
lights,  and  for  military  uses),  which 
contain  approximately  35  to  50  percent 
mercury  by  weight,  (2)  zinc-air  Queries 
(used  in  hearing  aids,  watches,  cameras, 
paging  devices,  and  calculators),  which 
contain  approximately  2  percent 
mercury  by  weight,  (3)  silver-oxide 
batteries  (used  in  hearing  aids,  watches, 
cameras,  paging  devices,  and 
calculators),  which  contain 
approximately  1  percent  mercury  by 
weight,  and  (4)  alkaline  and  carbon-zinc 
batteries  (used  in  cassette  recorders, 
radios,  flashlights,  toys,  and  cordless 
appliances),  which  contain 
approximately  0.025  percent  mercury  by 
weight. 

Rechargeable  batteries  primarily 
contain  cadmium  or  lead.  Nickel- 
cadmium  batteries  are  used  in  small 
appliances,  power  tools,  emergency 
lifting,  portable  communication 
devices,  and  medical  equipment,  and 
contain  approximately  17  percent 
cadmium  by  weight.  Lead-acid  batteries 
(approximately  65  percent  lead  by 
weight)  are  us^  in  camcorders, 
computers,  portable  radios,  cellular 
phones,  emergency  lighting,  portable 
communication  devices,  medical 
equipment,  automobiles,  and  for 
military  uses. 


n.  EPA’s  Response 

A.  Summary  of  Response 

EPA  believes  that  battery  recycling 
has  merit,  and  the  Agency  is  concerned 
about  any  potential  adverse  human 
health  or  environmental  effects  resulting 
from  improper  battery  disposal. 
However,  the  Agency  does  not  believe 
that  the  imposition  of  a  Federally- 
mandated  deposit  is  necessary  at  this 
time.  EPA  based  its  decision  on  the 
following  factors:  (1)  The  Agency  did 
not  find  an  unreasonable  ri^  imder 
section  6  of  TSCA,  especially 
considering  the  effects  of  other  EPA 
regulations,  (2)  the  lack  of  an  adequate 
recycling  system  infinstructure,  (3)  the 
promulgation  of  State  laws  furthering 
recycling,  and  (4)  current  and 
anticipated  reductions  in  heavy  metal 
content  of  batteries  entering  the 
mimicipal  waste  stream.  EPA  is 
therefore  denyinc  the  petition. 

1.  Unreasoname  risk.  If  EPA 
determines  that  there  is  a  reasonable 
basis  to  conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance, 
or  that  any  combination  of  such 
activities,  presents  or  will  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment,  section  6(a) 
of  TSCA,  15  U.S.C.  2605(a),  authorizes 
EPA  to  apply  one  or  more  of  the 
following  requirements  to  such 
substance,  to  the  extent  necessary  to 

firotect  against  the  risk:  (1)  Prohibit  or 
imit  the  amount  of  a  chemical 
substance  or  mixture  manufoctured, 
processed,  or  distributed  in  commerce; 
(2)  prohibit  or  limit  the  amount  of 
chemical  substance  or  mixture 
manufactured,  processed,  or  distributed 
in  commerce  for  particular  uses  or  at 
particular  concentration  levels;  (3) 
require  labeling  or  warning  rules;  (4) 
require  manufacturers  and  processors  to 
m^e  and  retain  records  of  the  process 
used  to  manufacture  or  process  a 
chemical  substance  or  mixture,  and  to 
conduct  tests  to  monitor  compliance 
with  regulatory  requirements;  (5) 
prohibit  or  otherwise  regulate  any 
manner  or  method  of  commercial  use; 
(6)  prohibit  or  otherwise  regulate  any 
manner  or  method  of  disposal  of  such 
substance  or  mixture  or  articles 
containing  such  substance  or  mixture; 
and  (7)  require  that  manufacturers 
notify  the  public  of  unreasonable  risk 
associated  with  a  chemical  substance, 
and  to  replace  or  repurchase  the 
product.  TSCA  section  6  requires  EPA 
to  apply  the  least  burdensome 
requirements  to  protect  adequately 
against  the  risk.  The  finding  of 
unreasonable  risk  under  this  section  is 
a  judgement  by  EPA  that  the  risk  of 


health  or  environmental  injxiry  from  a 
chemical  substance  or  mixture 
outweighs  the  burden  to  society  of 
otential  regulation.  The  probability  of 
arm  is  considered  against  the  impacts 
of  reflation. 

While  EPA  recognizes  that  there  may 
be  risks  associated  with  exposure  to 
lead,  cadmium,  or  mercury  firom  battery 
disposal  in  municipal  incinerators  or 
landfills,  EPA  did  not  find  that  these 
risks  are  imreasonable  under  TSCA 
section  6,  and  therefore  would  not 
support  a  TSCA  section  6  rulemaking. 
EPA  bases  this  conclusion  in  part  on  a 
previous  investigation  involving  lead- 
acid  batteries  where  the  Agency  tried  to 
develop  a  regulation  (through  the 
negotiated  rulemaking  process)  under 
TSCA  section  6  with  the  goal  of 
increasing  the  lead-acid  battery 
recycling  rate  in  order  to  reduce  the 
amount  of  lead  entering  the 
environment  (Ref.  13).  A  number  of 
options  were  considered  including  a 
mandatory  take-back  requirement  with 
and  without  a  deposit,  and  economic 
incentives,  including  placing  a  fee  on 
lead  used  for  battery  manufacture. 

The  Agency  examined  the  risk  posed 
by  disposal  and  recycling  of  used  lead- 
acid  batteries,  and  determined  that 
while  there  are  benefits  to  recycling 
lead-acid  batteries,  little  additional  risk 
reduction  would  be  achieved  (after 
taking  existing  State  battery  programs 
into  account)  if  the  Agency  promulgated 
a  rule  to  encourage  lead-acid  battery 
recycling,  largely  due  to  high  levels  of 
recycling.  Although  the  risk  assessment 
did  find  benefits  in  mandatory  recycling 
of  lead-acid  batteries  (e.g.  reducing 
emissions  into  the  environment, 
decrease  in  blood  lead  levels  in  workers 
handling  municipal  waste  combustor 
ash),  the  assessment  also  found  that 
mandatory  recycling  may  serve  to 
increase  exposure  and  risk  to  children 
living  near  secondary  lead  smelters  (Ref. 
14).  ^A  did  not  fina  that  the  benefits 
of  a  TSCA  section  6  regulation  to 
recycle  lead-acid  batteries  outwei^ed 
the  cost  of  regulation,  and  concluded 
the  regulatory  negotiation  without 
pursuing  a  recycling  regulation  under 
TSCA. 

EPA’s  evaluation  did  not  find  that 
mercury-  and  cadmium-containing 
batteries  pose  an  unreasonable  risk  for 
purposes  of  TSCA  section  6  for  the 
following  reasons:  (1)  The  amount  of 
cadmium  and  mercury  contained  in 
each  battery  is  much  lower  than  that  of 
lead  in  lead-acid  batteries,  (2)  many 
States  have  laws  which  prevent  disposal 
or  sale,  or  require  collection  of  certain 
mercury-,  and  cadmium-containing 
batteries,  and  (3)  the  consequences  of 
reclaiming  mercury  or  cadmium  may  be 
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similar  to  that  of  lead-acid  batteries, 
causing  a  trade-off,  or  even  increase  in 
potential  risk,  such  that  the  benefits  of 
a  TSCA  section  6  regulation  to  recycle 
mercury-  and  cadmium-containing 
batteries  would  not  outweigh  the  costs 
of  regulation. 

EPA  agrees  with  the  petitioner  that 
numerous  batteries  are  entering  the 
mimicipal  solid  waste  stream  (Refs.  11, 
16,  and  18).  However,  the  Agency  has 
regulations  in  place  concerning  the 
management  of  waste  that  protect 
against  the  risk  posed  by  disposal  of 
lead,  cadmium,  or  mercury  batteries. 
These  regulations  include  those  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6901  et 
seq.,  tmd  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.  Controls  imposed  imder 
these  programs  strengthen  EPA’s  belief 
that  battery  waste  management  practices 
would  not  pose  an  unreasonable  risk 
under  TSCA. 

Solid  wastes  are  managed  under  two 
RCRA  programs.  Subtitle  D,  which 
governs  the  management  of  non- 
hazardous  solid  waste  (including 
mimicipal  waste),  and  Subtitle  C,  which 
governs  the  management  of  wastes  that 
are  identified  as  hazardous.  The  Subtitle 
C  program  controls  the  risks  posed 
during  transport,  storage,  treatment,  and 
recycling  or  disposal  of  hazardous 
wastes,  which  include  regulated 
hazardous  waste  batteries  (those  waste 
batteries  not  generated  by  households  or 
conditionally  exempt  small  quantity 
generators).  Under  Subtitle  D  of  RCRA, 
EPA  has  established  criteria  for 
municipal  solid  waste  landfills, 
including  location  restrictions,  design 
and  operating  criteria,  groundwater 
monitoring,  and  quality  and  protection 
standards.  These  regulations  under 
Subtitle  D  ensure  that  municipal  solid 
waste  landfills  are  operated  and 
designed  to  safely  manage  household 
haz^ous  waste  and  conditionally 
exempt  small  quantity  generator  waste, 
which  would  include  those  batteries  not 
subject  to  Subtitle  C  controls. 

In  addition.  EPA  has  proposed 
modifications  to  Subtitle  C  requirements 
for  hazardous  wastes  such  as  batteries 
(Ref.  19).  This  proposal,  called  the 
Universal  Waste  Rule,  would  make 
compliance  with  Subtitle  C  regulations 
more  practical,  and  thus  increase  the 
number  of  regulated  batteries  properly 
disposed  of  or  recycled.  The  rule  would 
also  facilitate  collection  programs 
required  by  State  legislation,  or 
sponsored  by  localities  or 
manufacturers.  EPA  believes  that  the 
proposal  would  assist  in  expanding 
battery  collection  programs  nation-wide, 
and  would  make  it  easier  to  recycle 


batteries  by  facilitating  the  steady 
supply  of  batteries  to  recyclers. 

Under  the  Clean  Air  Act,  lead, 
cadmium,  and  mercury  emission  limits, 
are  established  in  New  Source 
Performance  Standards,  industry- 
specific  emission  limits  on  pollutants 
set  at  mimicipal  solid  waste  incinerators 
or  combustors.  These  limits  will  control 
the  amount  of  lead,  cadmium,  and 
mercury  emitted  into  the  atmosphere  in 
order  to  protect  human  health  and  the 
environment. 

2.  Lack  of  recycling  infrastructure. 
Notwithstanding  EPA’s  decision  to  deny 
the  petition,  the  Agency  supports 
battery  collection  and  recycling.  The 
benefits  of  recycling  include  resource 
conservation  and  pollution  prevention, 
particularly  of  heavy  metals.  However, 
for  battery  recycling  to  be  effective, 
sufficient  collection  systems  and 
available  recycling  facilities  must  be  in 
place.  Ideally,  recycling  facilities  should 
operate  in  such  a  way  as  to  present  less 
risk  than  battery  disposal,  and 
production  of  raw  materials.  EPA  does 
not  believe  that  a  Federally-mandated 
deposit,  by  itself,  would  be  an  effective 
solution  because  the  recycling 
infi'astructure  is  not  adequate  to  handle 
nation-wide  recycling  of  some  types  of 
batteries. 

While  the  recycling  infrastructure  for 
lead-acid  batteries  is  well  established, 
an  adequate  infrastructure  does  not 
presently  exist  for  mercury-,  and 
cadmium-containing  batteries. 
Numerous  collection  systems,  and 
approximately  23  secondary  smelters 
exist  in  the  United  States  to  recycle 
lead-acid  batteries  (Ref.  17).  However,  as 
explained  above,  the  lead-acid  recycling 
facilities  do  not  necessarily  present  less 
risk.  Currently,  mercury-oxide  and 
silver-oxide  batteries  are  recycled  at  one 
facility,  and  nickel-cadmium  batteries  at 
another  facility  that  the  Agency  is  aware 
of  in  the  United  States  (Refs.  12  and  16). 
There  are  no  facilities  that  recycle  other 
types  of  batteries  such  as  alkaline, 
carbon-zinc,  or  zinc-air. 

However,  EPA  is  aware  that  the 
mercury-,  and  cadmium-containing 
battery  infrastructure  is  being 
developed,  and  that  mercury-oxide, 
silver-oxide,  and  nickel-cadmium 
batteries  are  currently  being  collected 
and  recycled  to  a  small  extent  in  some 
parts  of  the  country  (Refs.  5. 7. 12,  and 
16).  Mercury-  and  cadmium-containing 
batteries  are  being  collected  by  way  of 
household  hazardous  waste  collection 
days,  permanent  household  hazardous 
waste  drop-off  sites,  and  curbside 
collection  programs  offered  by 
municipalities  and  communities 
throughout  the  United  States.  In 
addition,  some  battery  manufacturers 


have  established  collection  programs  at 
retail  stores  that  sell  batteries  in  some 
States,  and  in  some  cases,  have  reverse 
distribution  programs  for  consumers  to 
mail  back  us^  batteries  to 
manufacturers. 

3.  State  laws.  As  was  the  case  when 
the  Agency  attempted  to  regulate  lead- 
acid  batteries,  numerous  State  laws  exist 
which  address  not  only  lead-acid 
batteries,  but  cadmium-  and  mercury- 
containing  battery  disposal,  sale, 
labeling,  and  collection  (Refs.  2, 8, 10, 

16,  and  17).  Six  States  prohibit  disposal 
of  either  nickel-cadmium,  mercuric- 
oxide,  or  silver-oxide  batteries  in 
mimicipal  solid  waste.  In  addition, 
some  States  require  mercuric-oxide  (8 
States),  nickel-cadmium  (12  States),  and 
silver-oxide  (3  States)  batteries  to  be 
collected,  or  a  collection  program  must 
be  developed.  This  would  ensure  that 
batteries  do  not  enter  municipal  solid 
waste,  but  rather  are  disposed  of  in  a 
hazardous  waste  facility  or  recycled. 

In  addition.  12  States  require  nickel- 
cadmium  batteries  to  be  labeled 
indicating  that  they  are  recyclable, 
contain  cadmium,  and  should  be 
disposed  of  properly,  thus  helping  to 
keep  these  batteries  out  of  municipal 
solid  waste  landfills  and  incinerators.  A 
number  of  States  have  placed  further 
restrictions  on  mercuric-oxide,  carbon- 
zinc,  and  alkaline  batteries.  Several 
States  have  banned  the  sale  of  those 
alkaline  (six  States)  and  carbon-zinc 
(four  States)  batteries  that  contain  more 
than  0.025  percent  mercury  by  weight. 
Seven  States  also  have  banned  the  sale 
of  mercuric-oxide  batteries. 

Thirty-five  States  prohibit  the 
disposd  of  lead-acid  batteries  in 
municipal  solid  waste,  and  require 
mandatory  take  back  of  the  batteries  by 
retailers  and  other  facilities.  The  1991 
recycling  rate  for  lead-acid  batteries  was 
over  95  percent  (Ref.  4). 

The  actions  taken  by  various  States 
regarding  lead-,  cadmium-,  and 
mercury-containing  batteries,  are 
indicative  of  rapidly  growing  State 
collection  and  recycling  programs,  even 
in  the  absence  of  a  Federal  deposit 
system.  The  development  of  these  State 
programs  also  encourages  the  recycling 
infrastructure  to  grow  and  expand. 

4.  Reduction  in  battery  mercury 
content.  The  nature  of  the  batteries 
entering  the  municipal  waste  stream  is 
also  changing.  Battery  manufacturers 
have  reduced  the  amount  of  mercury 
contained  in  primary  batteries  by  over 
75  percent  between  1984  and  1989  (Ref. 
15).  The  mercury  content  of  alkaline 
and  carbon-zinc  batteries,  the  batteries 
found  in  the  greatest  quantity  in  the 
municipal  waste  stream,  has  been 
reduced  by  approximately  95  percent. 
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These  types  of  bstteries  now  contain 
apfHoxinaateiy  0.025  percent  mercury  by 
w^ght  (Re&.  1  and  16).  In  addition, 
accmtiing  to  bettary  raanufacturars. 
mercuric-oxide  batteries,  which  contain 
the  greatest  amount  of  mercury,  are 
being  phased-out  of  the  mariiet.  Batloy 
manumcturers  vrill  likeiy  stop  setting 
small  mercuric-Qxids  batteries  by  the 
mid-1990s  (Ret  1).  These  acHcms  taken 
by  battery  manufacturers  wilt  ccmtribute 
to  a  decrease  in  the  amount  of  mercury 
entering  municipal  solid  waste. 

ni.  Issues  for  Conunent 

Although  the  Agency  did  not  find  that 
a  deposit  on  lead-,  mercury-,  or 
cadmiiuD-containing  batteries  is 
necessary  at  this  time,  EPA  is  intwested 
in  reoeiving  comments  on  whether 
betteiy  labeling  would  aid  in  the 
development  of  the  battery  recycling 
system.  While  many  State  laws 
currently  require  various  types  of 
batteries  to  Iw  labeled.  EPA  requests 
comments  on  wh^her  a  national  battery 
labeling  requirement  would  further 
facilitate  the  collecticm  and  recycling  of 
these  batteries.  Two  industry  groups, 
the  Battery  Council  International  and 
the  Portable  Rechargeable  Battery 
Association,  have  already  developed  a 
uniform  voluntary  industry  labelii^ 
standard  for  lead-  and  cadmium- 
containing  batteries  respectively  (Refs.  3 
and  9). 

It  appears  that  an  impediment  to 
battery  recycling  niay  be  the  difEculty  of 
identifying  and  sorting  recyclable 
batteries.  The  Agency  is  seeking 
information  on  whether  labeling 
batteries  with  a  recycling  symbol,  or 
color-coding,  would  aid  consumers  in 
recognizing  those  batteries  which  are 
recyclable,  and  facilities  that  collect 
batteries  for  disposal  in  distinguishing 
the  different  types  of  betteries  which 
require  different  recycling  technologies. 
This  may  assist  in  preventing  batteries 
from  entering  the  municipal  waste 
stream.  At  the  same  time,  EPA 
recognizes  that  some  uses  of  the  term 
"recyclable”  on  labels  (or  other  aspects 
of  product  marketing}  may  be 
considered  misleading,  e^>ecial)y  if 
there  are  no  convenient  collection 
opportunities  for  the  product  in  some 
geographic  areas.  EPA  requests 
comment  on  the  circumstances  under 
which  it  would  be  appropriate  for  use 
of  the  term  "recyclable.”  and  on 
whether  the  goal  of  distinguishing 
battery  types  could  be  better  serv^  by 
a  numerical  or  color-coding  scheme, 
rather  than  by  use  of  the  term 
"recyclable”  or  generic  recycling 
symbols. 

Based  on  the  information  and 
comments  received  by  the  Agency,  EPA 


may  hold  a  public  meting  within  the 
next  year  to  discuss  this  issae  further. 
Such  a  public  meeting  would  be 
announced  in  the  Federal  Register. 

rv.  Confidentiality 

A  person  may  assert  a  claim  of 
business  oonfidentiatity  for  any 
informaticm,  iinduding  public 
comments,  submitted  to  EPA  in 
cxHinection  with  this  notioe.  Any  person 
who  submits  a  comment  for  wfaicii  a 
claim  of  business  contidentiality  is 
made,  must  also  submit  a 
nonconfidential  version  that  can  be 
made  available  to  the  public.  Any  claim 
of  confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Persons  rosy  claim  information 
business  confidmitial  by  circling, 
bracketing,  or  underlining  it,  and 
marking  it  with  “CONFIDENTIAL”  or 
some  other  appropriate  d^gnation. 

EPA  will  disclose  infcnmatiai  subject  to 
a  claim  of  business  confidentiaiity  only 
to  the  extent  permitted  by  section  14  of 
TSCA  and  40  CFR  part  2,  subpert  B.  If 
a  person  does  not  assert  a  claim  of 
contidentiality  for  information  at  the 
time  it  is  submitted  to  EPA,  the  Agency 
may  make  the  informatioa  public 
without  furtl^r  notioe  to  that  person. 

V,  Administrative  Record 

EPA  has  e^blished  a  rectvd  under 
Docket  Control  Number  OPPTS-211033 
to  support  this  decisioa  which  consists 
of  the  petition  and  other  documents 
listed  below  under  Unit  VI  of  this 
document.  A  public  version  of  the 
record  which  does  not  contain 
confid»}tial  business  infonnation  is 
available  in  the  TSCA  Nonconfidential 
lnfonnati(m  Center  (NCIC),  also  known 
as  the  TSCA  Public  Docket  Office,  from 
8  ajn.  imtil  noon  and  1  p.m.  until  4 
pjn.,  Monday  through  Friday  except 
legal  holidays.  TSCA  NQC  is  locat^  in 
Rm.  E-G102, 401  M  St,  SW.. 
Washington,  DC  20460. 
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Protection  Agency,  Office  ol  Pestiddes 
and  Toxic  Substances.  Draft  Lead  Add 
Battery  Recyding  Risk  Assessment. 
September  1991. 

15.  United  States  Environmental 
Protection  Agency,  Office  of  Research 
and  Development  Achievemrats  in 
Source  Reduction  and  Recycling  for  Ten 
Industries  in  the  United  States. 
September  1991.  EP A/600/2-91-051. 

16.  United  States  Environmental 
Protection  Agency,  Office  of  Sotid 
Waste  and  Emergency  Raspcmse.  Used 
Dry  Cell  Batteries.  Is  a  Collection 
Program  Right  for  Your  Community? 
December  1992.  EPA/530-K-92-006. 

17.  United  Statra  Environmental 
Protection  Agency.  Office  of  Solid 
Waste  and  Emergency  Response,  Office 
of  Policy  Planning  and  Evduation. 
States’  Efforts  to  Promote  Lead-Add 
Battery  Recycling.  January  1992.  EPA/ 
530-SW-91-029. 
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18.  United  States  Environmental 
Protection  Agency,  Office  of  Solid 
Waste  and  Emergency  Response. 
Characterization  of  Products  Containing 
Mercury  in  Mimidpal  Solid  Waste  in 
the  United  States.  1970  to  2000.  April 
1992.  EPA/530-R-92-O13. 

19.  United  States  Environmental 
Protection  Agency,  Office  of  Solid 
Waste  and  Emergency  Response. 
Hazardous  Waste  Management  System; 
Modification  of  the  Hazi^ous  Waste 
Recycling  Regulatory  Program.  58  FR 
8102.  February  11, 1993. 

Dated:  August  26, 1993. 

Victor  J.  Kimin, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
IFR  Doc.  93-21406  Filed  9-2-93;  8:45  am] 
BH.UNO  COOE  asao-so-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFRPart  417 

[OCC-19-CN] 

RIN  0938-AE25 

Health  Mainteruince  Organizations: 
Organizational  Structure  and  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Correction  notice. 

SUMMARY:  This  document  corrects 
regulatory  citations  in  the  preamble  of  a 
notice  of  proposed  rulemaking  that  we 
issued  in  the  Federal  Register  on  July 
15, 1993  (56  FR  38170).  The  notice 
proposed  to  amend  the  HCFA 
regulations  governing  requirements  for 
health  maintenance  organizations  that 
are  Federally  qualified  (FQHMOs)  to 
incorporate  changes  made  by  the  Health 
Maintenance  Organization  Amendments 
of  1988  pertaining  to  the  definition  of  an 
FQHMO,  requirements  for  providing 
physician  services  as  basic  health 
services,  and  requirements  for  fiscal 
soimdness  and  insolvency  protection. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Robinson,  (410)  966-4672. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Document  No.  93-15607,  issued  in  the 
Federal  Register  on  July  15, 1993  (58  FR 
38170-38184),  we  inadvertently 
included  in  several  sections  of  the 
preamble  erroneous  citations  to 
regulation  sections  that  we  proposed  to 
amend.  In  these  several  sections,  we  did 
not  recognize  redesignations  included 
in  organizational  changes  made  to  42 
CFR  part  417  and  contained  in  another 


final  document  with  comment  period 
published  on  the  same  date  in  ffie 
Federal  Register  (OCC-15-FC,  58  FR 
38062).  These  errors  were  confined  to 
the  preamble;  the  proposed  regulation 
text  contained  the  correct  redesignated 
regulation  citations. 

I.  Corrections  to  Section  11  of  the 
Preamble 

We  are  correcting  the  language  of 
section  II  of  the  preamble 
(Reorganization  of  the  Regulations) 
which  appears  in  the  first  and  second 
columns  on  page  38171  to  refer  to  the 
publication  of  the  reorgemization 
changes  made  in  CX3C-15-FC.  The 
corrected  section  is  changed  to  read  as 
follows: 

“On  October  17, 1991.  we  published 
a  final  rule  in  the  Federal  Register  (56 
FR  51984)  which  amended  42  CFR  part 
417  of  the  HCFA  rules.  S]}ecifically,  this 
final  rule — 

•  Removed  certain  subpart  headings, 
undesignated  centered  headings,  and 
most  obsolete  provisions; 

•  Redesignated  several  sections  to 
make  room  for  adding  new  rules  in 
logical  order;  and 

•  Designated  the  remaining  content 
under  15  new  subpart  headings. 

The  publication  of  the  OctoMr  17, 
1991,  final  rule  was  the  first  step  in  a 
HCFA  project  to  simplify,  clarify,  and 
update  the  regulations  on  prepaid 
health  care.  Elsewhere  in  this  issue  of 
the  Federal  Register  (58  FR  38062, 
OCC-15-FC,  Medicare  Program;  Health 
Maintenance  Organization;  Technical 
Amendments),  we  have  made  further 
reorganization  and  redesignation 
changes  to  part  417.  References  in  this 
NPRM  are  based  on  the  changes  made 
by  the  October  1991  final  rule  and 
changes  made  by  OCC-15-FC. 

II.  Corrections  to  Section  III  of  the 
Preamble 

We  are  making  the  following 
corrections  to  section  III,  FQHMO 
Organizational  Structures,  of  the 
preamble.  For  the  benefit  of  the  reader, 
we  include,  following  the  explanation  of 
individual  corrections,  the  entire 
corrected  language  of  Section  III  of  the 
preamble. 

On  page  38172,  column  one,  lines  58 
and  59.  “Additional  requirements  to 
§  417.107  (redesignated  as  proposed 
§  417.120),“  is  corrected  to  read 
“additional  requirements  to  §417.126,". 

On  page  38172,  column  two,  line  four, 
the  citation  “§  417.120(q)”  is  corrected 
to  read  “§417.126(0". 

On  page  38172,  column  three — 

•  Lines  10-12,  the  citation 
“§417.107(a)(l)(i)  through  (iii) 
(redesignated  as  proposed 


§  417.120(a)(1)  through  (3)"  is  corrected 
to  read  “§  417.120(a)(l)(i)  through  (iii)". 

•  Lines  37  and  38,  the  phrase 
“specified  in  proposed  redesignated 

§  417.120(a)(1)  tluough  (3)"  is  corrected 
to  read  “specified  in  §417.120(a)(l)(i) 
through  (iii)". 

On  page  38173,  column  one— 

•  Line  3,  the  citation  “redesignated 
§  417.120(m)"  is  corrected  to  read 
“§417.126". 

•  Lines  59-60,  the  citation 

“§  417.107(a)(3)  (redesignated  as 
proposed  §  417.120(c))”  is  corrected  to 
read  “§417.122". 

On  page  38173,  column  two — 

•  Lines  17-18,  the  citation  “proposed 
redesignated  §  417.120(c)”  is  corrected 
to  read  “§417.122". 

•  Lines  49-52,  the  phrase  “through  a 
proposed  revision  to  §  417.107(a)(2) 
(redesignated  as  proposed 

§  417.120(d)(3)),”  is  corrected  to  read 
“through  a  proposed  revision  to 
§  417.124(a)(3).”. 

On  page  38173,  column  three — 

•  Lines  13  and  14.  the  citation 

“§  417.107(c)  (redesignated  as  proposed 
§  417.120(g)),”  is  corrected  to  read 
“§  417.124(b)". 

•  Under  the  heading  “D.  Additional 
Proposed  Changes  to  the  Regulations," 
the  second  bullet  paragraph  is  removed 
in  its  entirety.  This  change  was  made  by 
OCC-15-FC. 

CORRECTED  LANGUAGE  OF  SECTION  III 
OF  PREAMBLE 

III.  FQHMO  Organizational  Structures 

A.  Program  Description 

Section  1301(a)  of  the  HMO  Act 
contains  the  requirements  for  the 
organizational  structure  of  an  FQHMO. 
Prior  to  the  enactment  of  Public  Law 
100-517,  an  FQHMO  was  required  to  be 
organized  as  a  separate  “legal  entity" 
that  met  specific  requirements, 
including  that  it  provided  all  its 
enrollees  with  a  prescribed  package  of 
health  benefits,  Imown  as  basic  health 
services.  (Basic  health  services  are 
defined  in  section  1302(1)  of  the  HMO 
Act  and  42  CFR  417.1  of  our 
regulations.)  If  the  HMO  desired  to  offer 
other  health  benefit  packages  that  did 
not  meet  the  requirements  for  basic 
health  services,  it  was  required  to 
establish  a  separate  legal  entity  through 
which  to  offer  the  other  packages. 
Likewise,  the  separate  legal  entity 
requirement  precluded  a  corporation  or 
other  legal  entity  from  offering  an 
FQHMO  in  addition  to  its  non-qualified 
business  health  plans  or  “products.” 

B.  Legislative  Changes 

Section  2  of  Public  Law  100-517 
amended  section  1301(a)  of  the  HMO 
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Act  by  redefining  an  FQHMO  as  a 
“public  or  private  entity  that  is 
organized  under  the  laws  of  any  State” 
instead  of  a  "legal  entity.”  In 
Coogreesional  reports  that  accompanied 
the  legislation,  the  House  and  Senate 
committees  indicated  that  FQHMOs  and 
insurance  companies  could  ounpete 
more  affectively  if  allowed  to  offer  a 
range  of  health  benefit  packages  or 
products.  (Sen.  Kept.  No.  304, 100th 
Cong.,  2nd  Sess.  5  (1988),  and  HJt 
Kept.  No.  417, 100th  Cong.,  1st  Sess.  6 
(1987).)  The  reports  indicate  that  these 
entities  should  be  able  to  offer  such 
options  without  the  burden  of 
ertid>lishing  a  separate  cmporation  for 
each  health  benefit  package  or  product. 

While  the  legislative  hMory  of  the 
statutory  amendments  indicates  that 
Congress  intended  to  provide  entities 
more  flexibility  to  operate  an  FQHMO 
in  confunction  with  other  health  benefit 
products  without  being  separately 
incorporated,  the  legislation  made  only 
a  narrow  change  in  the  definition  of  an 
FQHMO.  It  left  most  of  the  specific 
requirements  in  title  XID  of  tne  HMO 
Act  uiuiutnged.  This  indicates  that 
Congress  also  wanted  to  preserve  all  of 
the  protections  afforded  by  the  statute  to 
FQHMO  enroUees.  Therelore,  while  we 
are  proposing  to  provide  FQHMOs  with 
the  increased  organizational  flexibility 
we  believe  was  intended  by  the 
statutory  changes,  we  have  also 
included  provisions  designed  to  assure 
that  FQHMOs  continue  to  comply  with 
all  title  Xni  requirements  for  Federal 
qualification. 

C.  Proposed  Changes  to  the  fleguJations 

The  amendments  made  by  Public  Law 
100-517  concerning  the  organizational 
structures  of  FC^iMOs  will  affect 
several  areas  of  our  regulations.  This  is 
due,  in  part,  to  the  fact  that  although 
FQHMOs  will  be  allowed  to  organize 
under  various  orgaiiizational  structures, 
our  regulations  must  ensure  that  the 
FQKM^  continue  to  meet  all  Federal 
qualification  requirements  specified  in 
section  1301  of  the  HMO  Act  and  42 
CFR  part  417,  regardless  of  how  the 
FQHMO  is  organised. 

If  an  FQHhfo  is  organized  as  a 
component  of  a  legal  entity,  rather  than 
as  a  separate  legal  ratity,  a  number  of 
legal  and  enforcement  issues  arise. 
These  issues  include:  (1)  Keeping  the 
FQHMO  distinct  from  the  entity's  other 
components:  (2)  determinii^  the 
responsibibties  of  the  legal  entity  and 
the  FX^iMO  in  meeting  financial  and 
other  requirements  for  Federal 
qualification;  and  (3)  assuring  that  the 
financial  status  of  other  components  of 
a  legal  entity  does  not  have  an  adverse 
impact  on  enrollees  of  the  Ft^lMO. 


To  confmn  our  regulations  to  the 
amendments  made  by  PuUic  Law  100- 
517,  while  addressing  the  legal  aod 
enfaroement  issues  raised  by  the 
amendments  we  propose  to— 

•  Modify  the  oefinition  of  an  FQHMO 
and  make  other  technical  chwges  in 
order  to  incorporate  the  additional 
organizational  structures  now 
permissible; 

•  Add  recrements  that  would 
distinguish  the  Ff^lMO  that  is  a 
component  of  a  k^l  entity  from  othw 
health  benefit  padrages  th^  the  legal 
entity  may  offer; 

•  Add  darificntions  ddineating  the 
responsibilities  of  the  l^al  entity  end 
the  FQHMO  that  is  a  component  of  e 
legal  entity  for  meeting  the  financial 
requirements  of  the  FQHMO  component 
(for  example,  fiscal  soundness, 
insolvency  protection,  and  disdosure 
requirements);  and 

•  Add  provisions  that  will  require  the 
FC^iMO  to  have  authority  to  contract 
with  providers  and  subscribers  when 
the  FQHMO  is  a  component  of  a  legal 
entity. 

Definition  of  an  FQHMO — ^We 
propose  to  revise  42  CFR  417.1  to 
redefine  the  term  “HMO”  to  include  the 
FQHMO  that  is  a  separate  legal  entity  as 
traditionally  permitted,  the  FC^iMO 
that  is  a  component  of  a  legal  entity,  and 
the  FQHMO  that  is  a  legal  entity  with 
organizational  ccanponents  that  offer 
other  health  benefit  packages.  In 
additicHi,  where  appropriate,  we 
propose  to  modify  refrmnoes  to  the 
FQHMO  to  indude  legal  entities  that 
have  an  FC^IMO  comptment  We  are 
also  proposing  to  delC  the  existing 
provision  in  $  417.101  (e)  that  prdiibits 
FC^lMOs  from  offering  non-  Federally- 
qualified  health  benefits  packages. 

Unless  otherwise  spedned,  any 
reference  in  the  proposed  regulations  to 
an  “HMO  or  legal  entity  of  which  the 
HMO  is  a  component”  means  that  the 
HMO  is  responsible  in  the  first  instance 
for  meeting  the  requirement.  However, 
if,  as  a  practical  or  legal  matter,  it  is 
impossible  for  the  HMO  to  do  so  when 
it  is  a  component  of  a  legal  entity,  then 
the  legal  entity  will  be  bdd  responsible. 
It  is  not  otherwise  discretionary  with 
the  HMO  whether  it  or  the  legal  entity 
will  irreet  any  given  roopirement. 

Distinguishing  the  FL^IMO  Product — 
In  part,  the  FQiffwiO  can  be 
distinguished  from  non-Federally- 
qualified  HMOs  by  a  particular  set  of 
operational  characteristics,  including  a 
clearly  defined  delivery  system  that 
ensures  care  is  available  and  accessible 
in  a  spedfic  service  area,  separate 
marketing  materials,  community  rated 
premiums,  profit  and  loss  statements, 
and  plan-specific  operational  data. 


Because  the  statutory  amendments 
allow  an  FQ^^MO  to  be  •  component  of 
a  legal  «itity,  we  are  proposiug  to  add 
additional  requimrrents  to  §  417.126, 
which  deals  with  the  organization  and 
operation  of  an  Ft^iMO.  These 
requirements  are  needed  to  distingulA 
the  FQHMO  from  iKHi-Fedaraliy- 

aualifi^  components  oi  the  le^  entity 
lat  may  offer  health  benefits.  These 
proposed  requirements  allow  us  to 
recognize  the  new  organizatuKial 
structures  {cff  FQHM^  while  assuring 
compliance  with  all  other  requirements 
for  Federal  qualification. 

Specifically,  we  propose  to — 

Add  a  new  §  417.126(f),  which 
requires  that  if  the  FC^IMO  offers  or  is 
art  of  a  legal  entity  that  offers  otiier 
ealth  benefit  plans,  the  PC^IMO 
must — 

•  Be  a  distinct  component  that  is 
clearly  differentiated  from  the  other 
health  berrefit  plans; 

•  Have  processes  and  records  in  place 
that  allow  the  entity  to  separately 
identify  the  enrolkiM  of  the  FQf^ifO  at 
all  times;  and 

•  Have  a  distinct  name  that 
differentiates  it  from  other  health 
benefit  packages  offered  by  the  legal 
entity  in  the  ]^HMO  service  area. 

We  believe  these  additional 
requirements  are  necessary  to  maintain 
the  integrity  of  the  Federal  qualificetion 
program,  to  ensure  that  FQHMOs  are  in 
compliance  with  statutory  and 
regulatory  requirements,  and  to  enable 
F^eral  regulators  to  monitor  and 
enforce  program  requiremmits.  For 
example,  we  are  proposing  that  the 
enrollin«it  erf  the  FQHMO  must  be 
separately  identifiable  becaxise  the 
statute  requires  the  FC^IMO  to  provide 
basic  and  supplemental  health  services 
to  “its  enrolled’*  Puith«r,  these 
enrollees  are  assured  of  certain 
protections  that  the  entity  might  not 
extend  to  enrollees  in  ot^r  health 
benefit  packages.  If  the  legal  entity  does 
not  separate  the  mirollees  of  its  qualified 
and  non-qualified  health  benefits 
components — by  its  own  choice  or  as  a 
result  of  State  law — then  the 
organizational  structure  is  legally 
impermissible  for  Federal  qualification. 

The  distinct  name  requirement  is 
intended  to  differentiate  the  benefits 
offered  by  the  FQHMO  from  other 
health  benefit  packages  or  products 
offered  by  the  entity  in  the  swvice  area. 
The  distinct  name  also  will  promote 
consumer  and  employer  recognition  of 
the  FQHMO  as  a  discrete  component.  It 
will  help  eliminate  consumer  and 
employer  confusion  between  the 
benefits  offered  by  the  componmit  tiiat 
is  Federally  qualified  and  the  other 
benefit  packages  offered  by  the  legal 
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entity.  In  addition,  it  will  aid  employers 
to  determine  whi(^  entities  or 
components  of  entities  will  enable  them 
to  comply  with  section  1310  of  the 
HMO  Act,  which  requires  certain 
employers  to  offer  Federally-qualified 
HMOs  under  an  employer-sponsored 
health  benefits  plan. 

In  seeking  cl^ty  for  the  consumer 
and  the  employer,  we  do  not  propose 
prohibiting  the  use  of  the  name  of  the 
legal  entity  in  the  FQHMO’s  name,  or 
use  of  the  FX^lMO’s  name  in  the  name 
of  the  non-qualified  component.  In  fact, 
use  of  the  legal  entity’s  name  may  help 
the  consumer  to  differentiate  among 
FQHMOs,  and  between  FQHMOs  and 
other  health  benefit  packages  being 
offered  in  the  service  area  marketplace 
by  various  companies. 

Meeting  Financial  Retirements — We 
believe  the  current  regulations  at 
§  417.120(a)(lKi)  through  (iii)  generally 
are  adequate  for  demonstrating  the  fiscal 
soundness  of  organizations  that  offer  an 
FQHMO  line  of  business  and  FQHMOs 
that  diversify  and  offer  non-qualified 
health  benefits  pad^ages.  These 
regulations  currently  require  that  each 
FQHMO  have  a  fiscally  sound  operation 
as  demonstrated  by  (1)  total  assets  being 
greater  than  total  unsubordinated 
liabilities;  (2)  sufficient  cash  flow  and 
adequate  liquidity  to  meet  obligations  as 
they  become  due;  and  (3)  a  net  operating 
surplus. 

Under  this  rule,  we  are  not  changing 
the  nature  of  these  fiscal  soundness 
requirements,  but  rather  we  are 
specifying  the  entities  that  are 
responsible  in  situations  where  the 
FQHMO  is  not  a  separate  legal  entity. 
Where  a  legal  entity  operates  an 
FQHMO  as  one  component  of  its 
business,  we  propose  to  require  that  the 
legal  entity,  rather  than  the  FQHMO, 
meet  the  financial  requirements 
specified  in  §417.120(a)(l)(i)  through 
(iii)  for  the  FQHMO.  An  FC^IMO  that 
develops  and  operates  non-qualified 
health  benefit  packages  will  be  treated 
as  a  legal  entity  with  an  FQHMO 
coAiponent.  By  permitting  the  legal 
entity  to  meet  the  financial 
requirements  for  Federal  qualification, 
while  leaving  responsibility  for  the 
programmatic  requirements  to  the 
FQHMO  component,  the  proposed  rules 
are  consistent  with  the  statutory 
language  and  legislative  history  of 
Public  Law  100-517. 

We  must  look  to  the  legal  entity  for 
meeting  the  fiscal  soundness 
requiremoits  in  this  situation  because 
the  financial  viability  of  the  FQHMO  is 
sustained  by  the  financial  health  of  the 
legal  entity.  Overall,  it  is  the  assets, 

{>rofits,  and  net  operating  surplus  of  the 
egal  entity  that  ensures  the  I^HMO's 


ability  to  continue  operation.  Therefore, 
we  are  interested  in  the  fiscal  soundness 
of  the  legal  entity.  In  general,  we 
propose  to  require  the  same  financial 
reporting  as  specified  in  current 
regulations,  except  that  the  information 
will  be  about  the  legal  entity.  The  only 
additional  reporting  requir^ent  we 
anticipate  is  a  profit  and  loss  statement 
for  the  FQHMO  component.  We  would 
request  this  information  imder  the 
existing  reporting  authority  in 
§  417.126,  but  on  an  annu^  basis  rather 
than  quarterly. 

For  FQHMOs  that  are  organized  as  a 
legal  entity  and  then  develop  non¬ 
qualified  benefit  packages,  the  new 
requirements  will  apply.  That  is,  the 
legal  entity  that  includes  both  the 
FQ^HMO  and  its  other  business  must 
meet  the  fiscal  soimdness  requirements. 
We  anticipate  requiring  an  annual  profit 
and  loss  statement  of  the  FQHMO 
business  in  addition  to  the  financial 
reports  routinely  submitted  by  the  legal 
^  entity. 

We  propose  to  require  that,  if  the  legal 
entity  that  operates  an  FQHMO 
component  has  not  earned  a  cumulative 
net  operating  surplus  during  the  three 
most  recent  fiscal  years,  did  not  earn  a 
net  operating  surplus  during  the  most 
recent  fiscal  year,  or  does  not  have  a 
positive  net  worth,  it  must  submit  a 
business  plan  satisfectory  to  HCFA.  The 
plan  must  include  a  statement  of 
projected  revenues  and  expenses  for  the 
operations  of  the  legal  entity  and  must 
demonstrate  the  le^  entity’s  ability  to 
achieve  net  operating  surpluses.  Where 
an  HMO  component  is  applying  for 
Federal  qualification,  we  propose  to 
require  profit  and  loss  statements  on  the 
applicant  HMO  in  addition  to  the  legal 
entity.  We  believe  these  requirements 
are  necessary  to  assure  the  Secretary 
that  the  FQHMO  is  financially  soimd, 
even  though  the  FQHMO  may  have  been 
determined  to  have  adequate  cash  flow. 
The  financial  performance  of  either  the 
legal  entity  or  the  FQHMO  component 
may  be  an  indicate  of  emerging  quality 
of  care  problems  in  the  Federally- 
qualified  health  plan. 

The  FQHMO  mat  is  itself  a  legal 
entity,  or  the  legal  entity  of  which  the 
FQHMO  is  a  component,  must  comply 
not  only  with  the  fiscal  soundness 
requirements  but  also  with  the 
following  requirements  of  the  HMO  Act; 

•  Have  adequate  provision  against  the 
risk  of  insolvency;  and 

•  Comply  with  financial  discdosure 
requirements  included  in  section  1318 
of  the  HMO  Act. 

Where  a  legal  entity  operates  an 
FQHMO  component,  the  legal  entity 
will  be  lecjuired  to  meet  the  cnirrent 
recpiirements  in  §417.122  ccmceming 


protection  of  enroUees.  If  the  FQHMO  is 
separately  incorporated,  as  required  in 
some  States,  there  is  no  problem 
anticipated.  That  is  because  if  a 
separately  incorporated  FQHMO 
became  insolvent,  only  one  set  of 
enrollees  has  claims.  However,  we  are 
(X)ncemed  that,  under  the  newly 
permissible  organizational  structures, 
the  FQHMO  may  not  be  able  to  protec:t 
its  enrollees  in  ffie  event  of  inscuvencry 
if  it  is  not  separately  incorporated.  If  the 
legal  entity  offers  offier  health  benefit 
packages,  or  operates  unrelated 
businesses,  thne  is  no  guarantee,  under 
existing  regulations,  that  the  enrollees  of 
the  FQHMO  will  be  given  special 
protection  or  priority.  For  example, 
bankruptcy  court  does  not  distinguish 
among  the  financial  obligations  of 
unrelated  businesses. 

Because  section  1301(c)  of  the  HMO 
Act  currently  requires  that  special 
protections  for  enrollees  of  ^HMOs 
must  be  secured,  we  are  proposing  to 
revise  §  417.122  to  impose  a  more 
stringent  insolvency  protection 
requirement  when  the  FQHMO  is  a 
separate  line  of  business  and  is  not 
separately  incorporated.  Under  the  new 
requirement  the  legal  entity  will  be 
required  to  establish  a  special  reserve 
for  FQHMO  expenses  not  covered  under 
other  insolvency  protection 
arrangements. 

We  nave  also  clarified  existing 
regulations  to  state  that  trust  agreements 
requiring  approval  of  State  officials  are 
acceptable  arrangements  for  uncovered 
liabilities.  Such  trust  agreements  have 
been  accepted  by  HCFA  in  the  past  and 
we  believe  that  our  regulations  should 
clarify  this  position. 

Additional  Obligations  of  the 
FQHMO — ^The  various  organizational 
structures  that  will  now  be  available  to 
FQHMOs  make  it  necessary  to  clarify 
certain  obligations  of  the  FQHMO, 
particularly  when  the  FQHMO  is  a 
component  of  a  legal  entity.  One  such 
obligation  concerns  contracting 
responsibility  for  purposes  of  provider 
and  subscriber  contracts  in  the  situation 
where  a  legal  entity  both  operates  an 
FQHMO  component  and  offers  other 
non-qualified  health  benefits  as  well. 

We  have  clarified,  through  a  proposed 
revision  to  §  417.124(a)(3),  tl^  if  the 
FQHMO  is  not  itself  a  legal  entity,  it 
must  be  managed  by  an  executive  who 
has  the  authority  to  bind  the  legal  entity 
in  contracts.  The  effect  of  this  new 
requirement  is  that  the  obligation  to 
fulfill  the  terms  of  the  contract  will  be 
with  the  FQHMO,  even  though  the  legal 
entity  is  accoimtable  if  the  FQHMO  fails 
to  perfcHm. 

Specifically,  there  must  be  at  least  one 
official  of  the  FQHMO  component  who 


46928 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Proposed  Rules 


has  the  delegated  authority  to  bind  the 
legal  entity  with  respect  to  the  following 
existing  requirements  and  actions; 

•  Assumption  of  full  Hnancial  risk  on 
a  prospective  basis; 

•  Arrangements  for  health  care 
services  that  are  necessary  to  meet  the 
requirements  of  title  XIII  of  the  HMO 
Act  as  they  pertain  to  the  benefits 
package  and  the  delivery  system; 

•  Establishment  of  subscriber 
contracts;  and 

•  Arrangements  to  protect  enrollees 
in  the  event  of  insolvency. 

D.  Additional  Proposed  Changes  to  the 
Regulations 

In  addition  to  the  above  changes,  we 
are  also  proposing  the  following 
conforming  changes; 

•  We  propose  to  modify  §  417.124(b), 
full  and  fair  disclosure,  to  assure  that, 
where  applicable,  all  interested  parties, 
including  current  or  prospective 
enrollees  of  the  FQHMO,  are  aware  that 
the  FQHMO  (1)  offers  non*qualified 
health  benefit  packages  through  a 
separate  component,  or  (2)  is  a 
component  of  a  legal  entity  and  that 
other  health  benefit  packages  are  offered 
by  the  legal  entity.  This  is  a  mechanism 
for  assuring  that  there  is  no  confusion 
regarding  which  health  benefit  package 
is  offered  by  the  FQHMO. 

•  We  propose  to  modify  §  417.143  to 
reflect  that  a  component  of  a  legal  entity 
may  now  apply  for  qualification. 

•  We  propose  to  modify  §  417.152  to 
reflect  the  new  organizational  structures 
permitted  the  FQHMO.  We  believe  that 
an  FQHMO  that  is  a  component  of  a 
legal  entity  should  inform  employers  of 
the  nature  of  the  legal  entity  of  which 

it  is  a  component  at  the  time  that  the 
dual  choice  mandate  is  submitted. 

IV.  Corrections  to  Sections  IV,  V,  and 
VII  of  the  Preamble 

On  page  38176,  column  one — 

•  Line  5,  the  citation  “§  417.107(g)”  is 
corrected  to  read  “§  417.124(g)”. 

•  Lines  45  through  47  under  the 
heading  “D.  Additional  Proposed 
Changes  to  the  Regulations,”  the  phrase 
“proposed  redesignated  §417.120 
(Organization  and  operation),”  is 
corrected  to  read  “subpart  C— Qualified 
Health  Maintenance  Organizations; 
Organization  and  operation,”. 

On  page  38176,  column  two,  lines  35 
and  36,  the  citation  “(redesignated  as 
proposed  §  417.120(d))”  is  corrected  to 
read  “(now  in  §417.122(a)(l)(iv))”. 

On  page  38176,  column  three,  under 
the  heading  “C.  Proposed  Changes  to 
the  Regulations” — 

•  Lines  16  and  17,  the  phrase  “a  new 
paragraph  (e)  to  §417.107  (redesignated 
as  proposed  §  417.120)”  is  corrected  to 
read  “a  new  §  417.123”. 


•  Lines  26  and  27,  the  phrase 
“changes  in  proposed  redesignated 
§  417.120(e)”  is  corrected  to  read 
“provisions  of  §  417.123”. 

On  page  38177,  column  one — 

•  Lines  16  through  17,  the  citation 
“proposed  redesignated  §  417.120(e)”  is 
corrected  to  read  “§  417.123(c)”. 

•  Line  61,  under  section  “VII. 
Collection  of  Information 
Requirements”,  the  citations 
“417.120(b),  417.120(e),  417.120(q),”  are 
corrected  to  read  “417.120(a)(2), 
417.123(c),  417.126”. 

On  page  38177,  column  two,  lines  3 
through  4,  the  citations  “417.120(b), 
417.120(e)  (3),  (7),  and  (8),  417.120(q)”, 
are  corrected  to  read  “417.120(a)(2), 
417.123(c),  417.126,” 

On  page  38178,  column  three,  line  41, 
the  citation  “§417.107(a)(3)(i)(d)”  is 
corrected  to  read  “proposed  revised 
§417.122(a)(l)(iv)”. 

Dated;  August  23, 1993. 

Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

(FR  Doc.  93-21548  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  33] 

RIN  2127-AE39 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  Authorization 
Act  of  1991  directed  this  agency  to 
initiate  rulemaking  on  child  booster  seat 
safety.  NHTSA  responded  to  this 
statutory  mandate  by  publishing  an 
advance  notice  of  proposed  rulemaking 
in  May  1992  and  requesting  comments 
on  several  issues  regarding  improved 
booster  seat  safety. 

Today’s  document  is  the  first  of  two 
NPRM’s  regarding  issues  discussed  in 
the  ANPRM.  This  notice  makes  specific 
proposals  for  addressing  issues  about 
belt-positioning  child  seats,  including 
proposals  for  promoting  the  proper  use 
of  the  seats.  Issues  relating  to  the  need 
for  a  greater  array  of  test  dummies  for 
use  in  Standard  213  compliance  tests 


will  be  addressed  in  a  subsequent 
NPRM  that  NHTSA  expects  to  publish 
shortly. 

DATES:  Comments  on  this  document 
must  be  received  by  the  agency  no  later 
than  November  2, 1993.  The  proposed 
effective  date  is  30  days  after  the  date 
of  publication  of  a  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4  p.m. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590  (telephone  202-366-4919). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  follows  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
published  on  May  29, 1992  about  child 
booster  seat  safety  (57  FR  22682).  The 
ANPRM  was  issued  in  response  to  the 
National  Highway  Traffic  Safety 
Administration  Authorization  Act  of 
1991  (sections  2500-2509  of  the 
“Intermodal  Surface  Transportation 
Efficiency  Act  of  1991”).  That  Act 
directed  the  agency  to  initiate 
rulemaking  on  a  number  of  safety 
matters,  including  the  safety  of  child 
booster  seats  (section  2503(3)).  After 
analyzing  the  comments  received  on  the 
ANPRM  and  other  issues,  NHTSA  has 
decided  to  issue  a  notice  of  proposed 
rulemaking  on  child  booster  seat  safety. 

Booster  Seats 

Booster  seats  are  currently  regulated 
by  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  Standard  213  applies  to  any 
device,  except  Type  I  or  Type  II  seat 
belts,  designed  for  use  in  a  motor 
vehicle  or  aircraft  to  restrain,  seat,  or 
position  children  who  weigh  50  pounds 
or  less.  The  standard  defines  a  “booster 
seat”  as  “a  child  restraint  which 
consists  of  only  a  seating  platform  that 
does  not  extend  up  to  provide  a  cushion 
for  the  child’s  back  or  head.”  See  S4. 
Booster  seats  are  generally  designed  to 
be  used  by  children  who  are  old  and 
large  enough  to  have  outgrown  a  child 
seat.  Generally,  these  children  are  three 
to  eight  years  old  and  weigh  30  to  70 
pounds. 

Standard  213  evaluates  the 
performance  of  booster  seats  and  other 
child  restraint  systems  in  dynamic  tests 
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under  conditions  simulating  a  frontal 
crash  of  an  automobile  at  30  miles  per 
hour  (mph).  The  standard  specifies  that 
most  restraints  are  to  be  anchored  with 
only  a  lap  belt  during  agency 
compliance  testing.  The  standard 
provides  that  a  boater  seat  designed 
with  a  top  anchorage  strap  (tether  strap) 
is  to  be  tested  at  30  mph  with  the  tether 
attached.  However,  the  agency  believes 
all  booster  seats  are  currently 
manufactured  without  the  t^er. 

The  dynamic  tests  of  booster  seats 
under  the  standard  are  conducted  using 
a  test  dummy  representing  a  three-year- 
old  child  weighing  33  poimds  (S7.2  of 
Standard  213).  The  dummy  is 
instrumented  with  accelerometers  for 
measuring  accelerations  in  the  head  and 
chest  during  impacts  (see  49  CFR  part 
572,  subpart  C). 

The  requirements  to  be  met  in  the 
dynamic  testing  of  booster  seats  include 
maintaining  the  structural  integrity  of 
the  seat,  retaining  the  head  and  knees  of 
the  dummy  within  specibed  excursion 
limits  (limits  on  how  far  those  portions 
of  the  body  may  move  forward),  and 
limiting  the  forces  which  the  head  and 
chest  of  the  dummy  may  experience 
during  the  test.  Compliance  with  these 
requirements  reduces  the  likelihood  that 
the  child  using  a  booster  seat  will  be 
injured  by  the  collapse  or  disintegration 
of  the  seat,  or  by  contact  with  the 
interior  of  the  vehicle,  or  by 
experiencing  intolerable  forces. 

The  ANPRM 

The  ANPRM  addressed  the  possibility 
of  improving  booster  seat  safety  by:  (1) 
Changing  the  test  procedures  in 
Standard  213  for  boosters,  such  as  by 
increasing  the  variety  in  the  sizes  of  test 
dummies  used  to  test  boosters  and  by 
using  a  lap/shoulder  belt  to  restrain 
belt-positioning  seats  (boosters  designed 
to  be  used  with  a  vehicle's  lap/shoulder 
belt  system)  in  place  on  the  test 
apparatus  (all  boosters  currently  must 
pass  the  compliance  tests  when 
restrained  by  a  lap  belt  only);  (2) 
changing  the  injriiy  and  performance 
criteria  of  the  standard,  such  as  by 
establishing  requirements  for  belt¬ 
positioning  seats;  and  (3)  increasing  the 
likelihood  that  consumers  will  follow 
the  manufacturer’s  recommendations  for 
restraint  use. 

As  explained  in  the  ANPRM,  belt¬ 
positioning  seats  generally  cannot  meet 
the  performance  criteria  of  Standard  213 
when  tested  according  to  the  standard’s 
test  procedure.  Standard  213  currently 
requires  child  restraints  to  provide  the 
required  protection  when  attached  to 
the  test  apparatus  (a  representative 
vehicle  bench  seat)  using  only  a  vehicle 
lap  belt.  (A  few  types  of  restraints. 


including  boosters,  may  use  a  top  tether, 
although  no  such  booster  is  currently 
manufactured  for  sale  in  this  country.) 
The  lapH-belt  only  requirement 
originated  from  two  considerations.  The 
first  consideration  was  real  world 
representation.  The  seat  assembly  used 
to  test  child  restraints  was  developed  to 
represent  the  typical  vehicle  bench  seat, 
to  avoid  the  cost  of  testing  child 
restraints  on  numerous  vehicle  seats. 
Vehicle  bench  seats  at  the  time  of  the 
development  of  Standard  213*8  dynamic 
test  typically  had  only  a  lap  belt,  and 
not  a  lap/shoulder  belt  system. 

The  second  consideration  was  misuse. 
The  lap  belt-only  reouirement  ensured 
that  the  restraint  will  provide  adequate 
safety  even  if  a  supplemental  restraint 
(e.g.,  a  top  tether  or  the  shoulder  portion 
of  the  lap/shoulder  combination)  is  not 
used. 

Since  belt-positioning  seats  must  use 
the  vehicle’s  shoulder  belt  fcH*  upper 
torso  restraint,  they  generally  cannot 
meet  the  standard’s  dummy  head 
excursion  and  acceleration  limits  when 
tested  with  only  a  lap  belt.  Yet  the  belt¬ 
positioning  seats  appear  to  perform  well 
within  the  performance  criteria  of  the 
standard  when  tested  with  the  lap/ 
shoulder  belt. 

NHTSA  issued  the  ANPRM  to 
reevaluate  the  lap  belt-only  requirement 
in  Standard  213  in  light  of  changing 
circumstances.  Fede^  Motor  Vehicle 
Safety  Standard  No.  208,  Occupant 
Crash  Protection,  has  recently  been 
amended  to  require  lap/shoulder  belts 
in  all  rear  outboard  seat  positions  in 
passenger  cars,  light  trucks,  spmrt  utility 
vehicles  and  vans.  Thus,  the 
representativeness  of  the  standard  seat 
bench  used  in  compliance  tests  needs  to 
be  reas.sessed. 

Second,  belt-positioning  seats  hava 
become  increasingly  available  in 
Australia  and  Europe  for  older  children. 
In  light  of  this  increasing  availability, 
the  University  of  Michigan  Child 
Protection  Program  (UM-CPP) 
petitioned  NHTSA  in  1990  to  "allow  the 
manufacture  and  sale  of  lap/shoulder 
belt-positioning  (booster  seats].’’  See, 
NHTSA  docket  PRM-213-019.  UM-CPP 
believes  these  boosters  are  "simple, 
inexpensive,  but  effective.’’  NHTSA 
granted  the  petition  in  November  1990. 

UM-CPP ’s  high  regard  for  belt¬ 
positioning  seats  is  shared  by  others. 
Comments  on  NHTSA ’s  planning 
documents  unanimously  endorsed  these 
child  seats. 

Undertaking  rulemaking  to  permit  the 
manufacture  and  sale  of  belt-positioning 
seats  is  consistent  with  the  direction  in 
the  National  Highway  Traffic  Safety 
Administration  Authorization  Act  to 
address  possible  ways  to  improve 


booster  seat  safety.  The  agency  has 
tentatively  determined  that  belt¬ 
positioning  seats  appear  to  be  superior 
to  currently  manufactured  boosters  in 
that  beh-positiooing  seats  are  capable  of 
accommodating  a  wider  range  of  child 
sizes  than  currently  manufactured 
shield-type  boosters.  As  discussed  at 
length  in  the  ANPRM.  shield  boosters 
generally  woih  well  with  the  three-jrear- 
old  dummy,  but  not  when  tested  with 
the  nine-month-old  or  the  six-year-old 
dummies.  Ejections  and  excessive  head 
excursions  can  occur  with  these  latter 
dummies  due  in  large  part  to  the 
shield’s  relatively  simple  “barrier’’ 
design  to  compartmentalize  a  child  in  a 
crash  and  which  does  not  use  harnesses 
or  webbing  for  restraining  the  child.  In 
contrast,  NHTSA ’s  tests  of  belt- 
positioning  seats  show  them  to 
adequately  restrain  both  the  three-year- 
old  and  the  six-year-old  dummies  in 
dynamic  tests. 

The  agency  summarized  its  findings 
on  this  issue  in  two  reports.  'The  first 
report,  titled  "Evaluation  of  Booster  Seat 
Suitability  for  Children  ofDifrerent 
Ages  and  Comparison  of  Standard  and 
modified  SA103C  and  SA106C  Child 
Dummies,”  VRTC-89-0074,  stated  that 
nine  different  shield-type  booster  seats 
were  tested  using  three  dummies.  The 
report  states  that  these  seats  passed  all 
the  applicable  FMVSS  No.  213  criteria 
when  tested  with  the  three-year-old 
dummy.  The  seats  generally  did  not 
provide  adequate  restraint  for  a  six-year- 
old  occupant  and  proved  to  be  generally 
unsuitable  for  preventing  ejection  of  a 
nine-month-old  occupant. 

The  second  report  resulted  from 
project  VRTC-82-0236  “Child  Restraint 
Testing  (Rulemaking  Support),”  which 
tested  four  belt-positioning  seats.  The 
report  states  that  none  of  these  seats 
exceeded  the  FMVSS  No.  213  dummy 
injury  criteria  and  excursimi  limits 
when  tested  with  three-  and  six-year-old 
dummies  restrained  with  a  three-point 
lap/shoulder  belt  system.  Two  shield- 
type  booster  seats  were  tested  with  the 
six-year-old  dummy  restrained  «vith  a 
lap-only  belt  system.  One  of  these 
exceeded  the  FMVSS  No.  213  head 
excursion  limit. 

Moreover,  the  agency  believes  that 
belt-positioning  seats  in  general  might 
be  more  acceptable  to  some  children 
than  shield  boosters.  Some 
manufacturers  of  belt-positioning  seats 
have  told  NHTSA  that  some  older 
children  prefer  belt-positioning  seats  to 
shield  boosters.  This  preference  could 
be  based  on  the  diild’s  comfort,  since 
the  child  could  feel  less  constrained  by 
the  vehicle’s  lap/shoulder  belt  system 
than  when  restrained  in  a  shield 
booster.  This  preference  could  also  be 
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based  on  the  child’s  perception  that  he 
or  she  has  outgrown  a  child  seat.  At 
least  one  manufacturer  is  marketing  a 
"bucket  style"  booster  seat  for  the  child 
who  "still  needs  a  car  seat,  but  *  •  • 
won’t  sit  in  one."  One  advertisement  for 
such  a  seat  begins  with  "She’s  Not  a 
Baby  Anymore.”  A  belt-positioning  seat 
could  properly  restrain  the  child  who 
resists  using  a  shield  booster. 

Using  a  booster  or  other  seating 
device  to  ensure  the  proper  performance 
of  a  vehicle’s  belts  is  crucial  to  the 
child’s  safety.  Children  who  are  belted 
in  only  a  lap  belt  may  be  at  risk  of 
abdominal  injuries  in  a  crash,  if  the 
belts  are  used  incorrectly  or  they  move 
off  the  pelvis  during  a  crash.  During  the 
February  1993  American  Academy  of 
Orthopaedic  Surgeons  60th  Annual 
Meeting,  a  paper  was  presented  on  a 
review  of  pediatric  and  adolescent 
patients  who  were  involved  in  motor 
vehicle  accidents  while  restrained  by  a 
lap  belt  only.  The  paper  states: 

A  two-year  study  of  18  children  ages  2  to 
18  show^  in  a  crash  all  sufl^ered  "seat  belt 
syndrome,"  which  includes  bruising  across 
the  abdomen,  internal  injuries  and  lower 
spine  fractures  and  which  has  been  well 
documented  in  adults. 

The  physician  who  headed  the  study 
stated  that: 

The  belts  tend  to  rise  up  and  lay  across  the 
lower  abdomen  of  the  child.  During  rapid 
deceleration,  the  child  tends  to  "submarine” 
under  the  belt  and  the  torso  flexes  around  an 
axis  anterior  to  the  lumbar  spine  with  forces 
being  converted  about  a  narrow  axis  at  the 
mid  to  lower  abdomen. 

Shield-type  boosters  do  not  appear  to 
be  causing  abdominal  injuries  when 
used  with  vehicle  lap  belts.  Ms.  Weber 
of  UM-CPP  commented  that  “accident/ 
injury  data  have  not  shown  [abdominal 
loading  from  shield  boosters]  to  be  a 
problem  for  children.”  However,  the 
agency  is  interested  in  data  on  whether 
properly  positioned  vehicle  lap/ 
shoulder  belts  would  be  less  likely  to 
cause  abdominal  injuries  than  shield 
boosters  used  with  the  lap  belt.  On  the 
one  hand,  the  lap/shoulder  belt  system 
would  provide  letter  upper  torso 
restraint  and,  in  many  cases,  could 
distribute  crash  forces  over  a  larger  area 
than  a  shield.  However,  Cosco  stated  in 
its  comment  on  the  ANPRM  that  it  does 
not  know  of  any  "real  world  evidence 
that  shows  any  difference  in  crash 
injury  outcome  to  children  with  shield 
versus  belt  positioning  auto  booster 
seats.” 

NHTSA  also  believes  there  is  a 
possibility  that  belt-positioning  seats 
(with  lap/shoulder  l^lts)  would  perform 
better  than  shield  booster  seats  (with 
lap/shoulder  belts).  Test  data  obtained 


under  project  VRTC-82-0236  indicate 
that  none  of  the  belt-positioning  seats 
exceeded  the  FMVSS  No.  213  criteria 
when  tested  with  a  three-point  lap/ 
shoulder  belt  system.  On  the  other 
hand,  all  tests  of  a  three-year-old 
dummy  restrained  in  a  shield-type 
booster  seat  with  a  lap/shoulder  belt 
system  yielded  Head  Injury  Criterion 
(HIC)  values  that  exceeded  the  1000 
limit  specified  in  FMVSS  213.  The  head 
excursion  limit  of  FMVSS  213  was 
exceeded  in  one  of  the  tests  of  a  six- 
year-old  dummy  restrained  in  a  shield- 
type  booster  seat  with  a  lap  belt. 

NHTSA  received  26  comments  on  the 
ANPRM,  fit)m  child  seat  and  vehicle 
manufacturers,  consumer  and 
community  groups,  and  interested 
individuals.  The  commenters  were 
overwhelmingly  supportive  of  the 
agency’s  efforts  to  permit  belt¬ 
positioning  child  seats.  The  agency 
considered  each  of  these  comments  in 
formulating  this  NPRM;  the  most 
significant  ones  are  addressed  below. 

Highlights  of  the  Proposal 

Today’s  notice  proposes  amending 
Standard  213  to  permit  the  manufacture 
and  sale  of  belt-positioning  seats  by 
removing  the  impediments  in  the 
standard  to  the  production  of  those 
seats.  A  definition  of  "belt-positioning 
seat”  would  be  added,  and  the 
definition  of  "booster”  would  be 
amended  to  include  belt-positioning 
seats.  Standard  213’s  compliance  test 
procedures  would  be  amended  to 
specify  that  belt-positioning  seats  would 
be  dynamically  tested  when  restrained 
to  the  test  apparatus  with  a  lap/shoulder 
belt.  NHTSA  also  proposes  labeling  and 
informational  requirements  to  decrease 
the  likelihood  that  booster  seats  would 
be  misused. 

Today’s  notice  does  not  address  the 
issue  raised  in  the  ANPRM  of  testing 
child  restraints  with  an  increased  array 
of  test  dummies.  That  issue  will  be 
addressed  in  a  separate  NPRM  to  be 
issued  shortly.  Also,  as  explained  in  the 
“Other  Issues”  section  below,  NHTSA 
has  decided  not  to  propose  at  this  time: 
To  amend  the  definition  of  “child 
restraint  system”  to  include  devices  for 
children  who  weigh  more  than  50 
pounds;  to  require  booster  seats  to  be 
tested  on  a  rear-facing  seat  assembly  or, 
for  boosters  certified  for  aircraft,  an 
assembly  with  a  "seat  back  breakover” 
feature  (which  allows  the  seat  back  to 
rotate  forward  when  pushed  from 
behind);  or  new  injury  criteria  for 
dummy  neck  and  abdominal  loads. 

Specific  Proposals 

The  most  prominent  impediment  in 
Standard  213  to  the  manufacture  of  belt¬ 
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positioning  seats  is  the  present 
requirements  in  S6.1. 2.1.1  that  boosters 
must  be  tested  when  restrained  to  the 
standard  seat  assembly  with  only  a  lap 
belt.  The  agency  is  proposing  to  amend 
S6.1.2.1.1  to  specify  the  testing  of  belt¬ 
positioning  seats  using  a  lap/shoulder 
belt.  NHTSA  is  also  proposing  to  amend 
S5.3.2  of  Standard  213,  which  now 
requires  boosters  to  be  capable  of  being 
restrained  against  forward  movement 
solely  by  means  of  a  lap  belt  system. 
S5.3.2  would  be  amended  to  specify  a 
lap/shoulder  belt  system  for  restraining 
belt-positioning  seats  to  the  test 
apparatus. 

NHTSA  is  not  proposing  any  change 
to  how  child  restraints  other  tlian  belt¬ 
positioning  seats  are  tested.  Restraints 
other  than  belt-positioning  seats  would 
continue  to  be  tested  with  only  a  lap 
belt  if  they  are  only  recommended  for 
use  with  a  lap  belt.  Lap  belt-only 
restraints  would  be  appropriate  for  the 
many  vehicles  that  will  be  on  the  road 
equipped  with  only  lap  belts  for  child 
seats.  Further,  lap  belt-only  restraints 
would  be  appropriate  for  use  in  the 
center  position  of  rear  seats  of  vehicles, 
which  is  only  required  to  be  equipped 
with  a  lap  belt.  Moreover,  NHTSA  is  not 
proposing  changing  the  manner  in 
which  shield-type  boosters  are  tested. 
Because  these  boosters  are  intended  for 
use  with  a  lap  belt,  they  would  be  tested 
with  a  lap  belt. 

Some  commenters  suggested  that 
shield-type  boosters  be  tested  with  a  lap 
belt  and  lap/shoulder  belt.  Advocates 
for  Highway  and  Auto  Safety  stated  that 
these  boosters  will  need  to  tested 
with  both  systems  because  lap/shoulder 
belts  will  eventually  become  universal 
in  the  rear  seat  outboard  positions.  The 
Insurance  Institute  for  Highway  Safety 
(IIHS)  said  that  shield-type  boosters 
should  be  tested  with  both  lap  belts  and 
lap/shoulder  belts  because  the  restraints 
are  likely  to  remain  in  widespread  use 
for  some  time. 

Similarly,  some  commenters  wanted 
to  require  testing  of  belt-positioning 
seats  with  a  lap  belt.  IIHS  stated  that 
belt-positioning  seats  should  be 
required  to  meet  some  minimal 
protective  standard  when  used  with 
only  a  lap  belt,  since  these  seats  are 
likely  to  be  misused  by  placing  them  in 
seating  positions  equipped  wi&  only  a 
lap  belt.  IIHS  and  Qirysler  believe  that 
belt-positioning  seats  improve  the  fit  of 
a  vehicle’s  lap  belt  on  the  child’s 
abdomen  even  when  used  with  only  a 
lap  belt.  However,  Ford  believes  that  a 
belt-positioning  seat  should  not  be  used 
with  only  a  lap  belt  since  the  seat  raises 
the  child  off  the  vehicle  seat  emd 
thereby  increases  the  child’s  potential 
head  excursion  in  a  crash. 
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The  agency  has  decided  not  to 

f)ropose  testing  shield  boosters  with  a 
ap/shoulder  system  and  belt- 
positioning  seats  with  a  lap  system. 
Standard  213 ’s  approach  is  to  require 
child  restraint  systems  to  be  tested  in 
configurations  they  were  designed  for. 
For  example,  infant  restraints  are  tested 
rear-facing  since  they  are  designed  to  be 
and  are  used  rear-facing.  The  reason  for 
this  approach  is  that  child  seat 
manufacturers  must  design  many  safety 
features  into  their  child  restraint 
systems  to  protect  a  restrained  child.  To 
do  this,  the  manufacturers  must 
anticipate  how  the  restraint  will  be  used 
and  design  safety  into  their  system 
bearing  in  mind  their  assumptions  about 
such  use.  The  manufactiirer’s 
assumptions  about  the  expected  use  of 
the  restraint  are  reflected  in  the  use 
instructions  to  the  consumer.  If  the 
manufacturer’s  assumptions  are 
reasonable,  consumers  use  the  restraints 
as  recommended. 

In  the  past,  there  have  been  occasions 
where  manufactiuers’  assumptions 
about  the  expected  use  of  child 
restraints  were  incorrect.  In  the  case  of 
tethered  child  seats,  results  of  surveys 
showed  that  contrary  to  expectations, 
consumers  did  not  attach  the  top  tether 
of  the  seat.  (In  one  study,  data  indicated 
that  nearly  85  percent  of  child  restraints 
with  tether  straps  were  used  without 
properly  attaching  the  tether).  In  those 
cases,  NHTSA  acted  to  correct  the 
problem.  For  instance,  the  agency 
adopted  a  misuse  test  for  tethered  child 
seats  to  require  the  child  seat  to  meet 
Standard  213’s  performance  criteria 
without  attaching  the  tether  in  the  30- 
mph  test.  (51  FR  5335,  February  13, 
1986.) 

However,  with  regard  to  booster  seat 
use,  NHTSA  does  not  have  information 
showing  that  misuse  of  the  different 
booster  seats  is  likely.  Absent  this 
information,  it  appears  premature  to 
require  a  misuse  test. 

Further,  the  likelihood  of  a  restraint 
being  misused  is  reduced  by  proper 
labeling  and  instructions.  For  example, 
consumers  are  following  labeling  and 
instructions  on  positioning  infants  rear¬ 
facing  in  motor  vehicles.  Several 
comments  received  on  the  ANPRM  for 
this  notice  relate  to  educational 
programs  and  misuse  issues  of  child 
restraints.  The  agency  believes  that 
incorporation  of  such  issues  into  the 
agency’s  traffic  safety  educational  and 
other  programs  would  decrease  the 
degree  of  possible  misuse  of  belt¬ 
positioning  and  shield-type  restraints. 

NHTSA  tentatively  concludes  that 
definitional  changes  in  the  standard 
would  be  necessary  as  part  of  the  effort 
to  amend  the  standard  to  allow  belt¬ 


positioning  seats.  The  present  definition 
of  “booster  seat’’  would  have  to  be 
amended.  Standard  213  includes  a 
definition  of  “booster  seat’’  because, 
imlike  other  child  restraints  with  top 
tethers,  boosters  with  tethers  are 
permitted  to  be  tested  in  the  30  mph 
dynamic  test  with  the  tether  attached. 
Thus,  the  definition  distinguishes 
boosters  from  other  child  restraints. 

NHTSA  is  proposing  to  amend  the 
booster  seat  definition  by  adding  “or  a 
belt-positioning  seat’’  to  the  end  of  the 
present  definition.  “Booster  seat’’  is 
presently  defined  as  “a  child  restraint 
which  consists  of  only  a  seating 
platform  that  does  not  extend  up  to 
rovide  a  cushion  for  the  child’s  back  or 
ead.’’  (S4  of  49  CFR  571.213)  The 
present  definition  currently  excludes 
belt-positioning  seats  that  ^ve  seat 
backs.  ’The  agency  has  tentatively 
concluded  that  belt-positioning  seats 
should  be  considered  a  type  of  “booster 
seat’’  because  belt-positioning  seats  are 
designed  for  the  same  child  age  group 
as  present  boosters  (three  to  eight  years 
old,  weighing  30  to  70  poimds).  It  is  also 
advantageous  to  consider  as  “boosters” 
both  the  shield-type  and  belt¬ 
positioning-type  of  restraints,  because 
both  types  appear  to  pose  similar 
potential  misuse  problems.  That  is,  both 
could  be  inappropriately  used  by 
children  who  are  too  small  to  be 
adequately  restrained  by  the  child  seat. 

A  definition  for  “belt-positioning 
seat”  would  be  added.  “Belt-positioning 
seat”  would  be  defined  as 

a  child  restraint  system  that  positions  a  child 
on  a  vehicle  seat  to  improve  the  fit  of  a 
vehicle  Type  n  belt  system  on  the  child  and 
that  lacks  any  component,  such  as  a  belt 
system  or  a  structural  element,  designed  to 
restrain  forward  movement  of  the  child’s 
torso  In  a  forward  impact. 

This  proposed  definition  is  similar  to 
that  suggested  by  Ford,  Century  and 
others  in  comments  on  the  ANPRM.  The 
agency  has  tentatively  concluded  that 
the  definition  sufficiently  distinguishes 
belt-positioning  seats  from  other  types 
of  child  restraint  systems,  including 
other  types  of  boosters.  Also,  NHTSA 
has  decided  that  a  more  detailed, 
descriptive  definition  should  be  avoided 
because  such  a  definition  could  be 
design  restrictive.  For  example,  a 
definition  that  described  a  l^lt- 
positioning  seat  as  one  that  had  molded 
arm  rests  would  raise  questions  whether 
arm  rests  are  required,  and  whether  they 
must  be  molded. 

NHTSA  is  proposing  performance 
requirements  for  belt-positioning  seats. 
Belt-positioning  seats  would  be 
subjected  to  the  structural  integrity, 
excursion,  and  injury  criteria 
requirements  applicable  to  those  child 


restraints  which  meet  the  current 
definition  of  “booster  seat.”  Ford 
suggested  that  simple  static  tests  for 
cushion  surface  deflection  and  booster 
seat  width  should  be  adopted.  NHTSA 
has  tentatively  concluded  that  Standard 
213’s  existing  dynamic  test  would  better 
ensure  that  l^lt-positioning  seats 
provide  a  sufficient  level  of  safety  than 
static  tests  because  it  simulates  a  frontal 
crash. 

Several  commenters  suggested 
additional  performance  requirements. 

For  example.  Ford  said  that  there 
should  be  limits  on  booster  cushion 
height  and  total  booster  weight.  The 
agency  is  interested  in  comments  on  the 
issue,  especially  concerning  any  adverse 
effects  that  may  result  from  heavy  seat 
backs  on  belt-positioning  seats.  Would 
such  systems  impose  dangerous  loads 
on  the  back  of  a  child  occupant?  If  they 
would,  what  limits,  if  any,  should  be 
imposed  on  those  loads  and  how  would 
they  be  measured?  Comments  are 
requested  on  means  to  directly  measure 
the  load  exerted  by  the  seat  back  on  the 
back  of  the  dummy.  Comments  are  also 
requested  on  ways  to  indirectly  measure 
these  loads,  such  as  by  determining  the 
displacement  of  a  target  point  on  the 
back  of  the  dummy  relative  to  the 
surface  of  the  back  of  the  test  seat 
assembly. 

NHTSA ’s  proposed  amendments  to 
the  labeling  requirements  are  intended 
to  decrease  the  likelihood  that  booster 
seats  would  be  misused.  NHTSA 
proposes  a  labeling  requirement  to 
address  the  problem  of  booster  seats 
being  used  for  children  too  small  for  the 
restraints.  In  labeling  booster  seats  with 
their  recommendations  for  the 
maximum  end  minimiun  weight  and 
height  of  children  who  can  safely 
occupy  the  seats  (S5.5.2(f)  and 
S5. 5.5(f)),  manufacturers  would  not  be 
able  to  recommend  an  add-on  or  built- 
in  booster  seat  for  children  who  weigh 
less  than  30  pounds.  (Because  NHTSA 
is  converting  the  FMVSS’s  to  the  metric 
system,  the  30  pounds  limit  would  be 
expressed  as  children  of  masses  of  less 
than  13.6  kilograms  (kg).  The  agency  is 
also  proposing  that  the  height  and 
wei^t  recommendations  include  metric 
imits.)  The  agency  seeks  comment  on 
the  feasibility  of  developing  a  booster 
seat  that  would  safely  restrain  children 
weighing  less  than  30  pounds.  NHTSA 
also  proposes  a  labeling  requirement  for 
boosters,  warning  consumers  only  to  use 
the  booster  with  the  appropriate  vehicle 
belt  system  (lap  or  lap/shoulder  belt 
system,  depending  on  the  design  of  the 
booster). 

NHTSA  is  also  proposing  labeling 
requirements  addressing  potential 
misuse  involving  routing  of  the  vehicle 
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lap  or  lap/shoulder  belt  with  the  booster 
seat.  This  particularly  concerns  dual- 
purpose  biters  that  can  be  used  with 
either  a  lap  (»  a  lap/ahoulder  belt  in  the 
shield  mode,  but  only  with  a  lap/ 
shoulder  belt  in  the  ^It-positioning 
mode.  These  seats  also  typically  require 
different  belt  routing  for  me  two  modes. 
To  inorease  the  probability  that  booster 
seats  are  correctly  used,  the  agency 
proposes  that  a  label  be  required  to 
inform  consumers  of  the  correct 
installation  method  for  each  of  the 
available  modes  of  use  and  for  both  lap- 
only  and  lap/shoulder  belts.  The  agency 
seeks  comment  as  to  whether  such  a 
labeling  requirement,  if  adopted,  should 
be  part  of  the  current  requirement  for 
installation  diagrams  in  S5.S.2(1).  or  be 
in  the  form  of  a  separate  text  warning 
(see,  S5.5.2(i)). 

NtfTSA  proposes  that  belt-positioning 
seats  also  1m  labeled  with  a  statement 
that  they  are  not  certified  for  use  on 
aircraft.  The  Federal  Aviation 
Administration  (FAA)  was  opposed  to 
manufacturers  certifying  belt¬ 
positioning  seats  for  use  on  aircraft, 
because  aircraft  passenger  seats 
typically  do  not  have  shoulder  belts. 

The  FAA  suggested  that  a  belt¬ 
positioning  seat  could  be  certified  fat 
aircraft  use  if  the  seat  met  Standard 
213’s  dynamic  requirements  using  only 
a  lap  belt.  Since  belt-positioning  seats 
are  unlikely  to  meet  those  requirements 
with  only  a  lap  belt,  this  notice 
proposes  to  require  their  manufacturers 
to  label  those  restraints  with  the 
statement  that  the  restraints  are  not 
certified  for  aircraft  use. 

The  agency  proposes  to  adopt  test 
specifications  appropriate  for  testing 
belt-positioning  seats.  For  example,  the 
standard  seat  assembly  used  to  test 
child  restraint  systems  would  be 
changed  to  depict  added  anchorages  for 
the  shoulder  ImU  system.  Today’s  notice 
proposes  some  di^rences  between  the 
test  procedures  for  the  different  types  of 
boosters.  For  example,  a  belt-positioning 
seat  with  a  top  tether  would  1m  tested 
in  the  30  mph  test  with  the  tether 
unattached.  The  agency  tentatively 
concludes  that  there  is  no  safety  reason 
for  attaching  the  tether  in  the  test. 

Other  Issues 

NHTSA  has  decided  not  to  propose 
rulemaking  at  this  time  for  severd 
issues  rais^  in  the  ANPRM.  The  agency 
has  decided  against  proposing  to  amend 
the  definition  of  “child  restraint 
system”  in  Standard  213  to  include 
devices  for  children  who  weigh  more 
than  50  pounds.  (Child  restraint  systems 
are  currently  defined  as  devices,  except 
vehicle  lap  or  lap/shoulder  belts,  that 
are  designed  to  restrain,  seat  or  position 


children  who  weigh  SO  pounds  or  less 
in  a  motor  vehicle  or  aircraft.  A  device 
that  does  not  meet  the  definition  need 
not  meet  Standard  213’s  requirements.) 
The  majority  of  the  commenters 
addressing  this  issue  believed  that 
consideration  should  be  given  to  raising 
the  50  pound  weight  limit  only  if  a  test 
dummy  representing  a  child  weighing 
more  than  50  poimds  is  develop^.  (The 
six-year-old  child  dummy  NHTSA 
recently  developed  for  possible 
specification  for  Standard  213  testing 
weights  48  pounds.)  Ms.  Weber  of  UM- 
CPP  also  added  that  if  belt-positioning 
seats  are  permitted,  it  is  tmlikely  that 
child  restraints  designed  solely  for 
children  over  50  pounds  would  be 
developed.  NHTSA  concurs  that  a 
propo^  to  increase  the  50  pound  limit 
in  the  “child  restraint  system” 
definition  would  be  premature  in  the 
absence  of  a  suitable  test  dummy  or 
other  device  to  test  the  performance  of 
the  restraint  and  of  any  indication  that 
booster  seat  manufacturers  contemplate 
producing  seats  exclusively  for  children 
over  50  pounds.  With  a  view  toward 
possibly  testing  booster  seats  for  older 
children  with  dummies  representative 
of  older  children,  NHTSA  has  initiated 
a  research  project  to  determine  the  need 
for  and  feasibility  of  developing  a  child 
test  dummy  representing  a  child 
weighing  over  60  pounds.  The  results  of 
that  project  will  not  be  known  before 
the  completion  of  this  statutorily- 
required  rulemaking  proceeding. 

NHTSA  has  also  decided  against 
proposing  to  require  booster  seats  to  be 
tested  on  a  rear-facing  seat  assembly. 
Several  concerns  were  expressed  by  the 
commenters  on  this  issue.  Volvo 
believed  that  a  rear-facing  test  is 
imnecessary  because  a  child  restraint 
that  is  tested  forward-facing  is  subject  to 
a  more  severe  test  than  when  tested 
rear-facing.  Some  commenters  (e.g.. 
Century  Ihoducts,  Gerry,  and  Ms.  Field) 
believed  that  the  small  number  of 
vehicles  that  have  rear-facing  seats  does 
not  justify  testing  boosters  in  a  rear¬ 
facing  position.  Ford  said  the  market 
trend  appears  to  be  away  from  vehicles 
with  rear-facing  seats  (i.e.,  the  third 
seats  in  some  station  wagons),  and 
toward  minivans  and  other  vehicles  that 
lack  such  seats.  Chrysler  also  said  that 
it  does  not  anticipate  using  rear-facing 
passenger  seats  in  the  near  future. 

Following  the  ANPRM,  NHTSA 
erformed  exploratory  dynamic  tests  on 
ooster  seats  to  see  how  the 
performance  of  the  restraints  would 
vary  when  the  boosters  were  rearward¬ 
facing  as  compared  to  forward-facing. 
Six  shield-boosters  and  six  belt¬ 
positioning  seats  were  tested  with  a 
three-year-old  and  a  six-year-old  test 


dummy.  The  preliminary  test  data 
indicated  that  the  restraints  could 
adequately  restrain  the  three-year-old 
dummy  while  rear-facing,  but  not  the 
six-year-old  dummy.  However,  the 
inability  of  the  restraints  to  perform 
well  rear-facing  with  the  six-year-old 
dummy  appeared  to  be  caused  by  the 
design  of  the  standard  seat  assembly 
used  to  test  the  boosters,  instead  of  the 
design  of  the  boosters  themselves  or  the 
rear-facing  orientation.  The  agency 
summarized  its  findings  on  tfos  issue  in 
a  report  titled  “Booster  Seat  Evaluation: 
Belt  Anchorage  Location  Effect  and 
Performance  in  Rear-Facing  Seats,” 
VRTC-82-0236.  The  report  states  that 
the  booster  seats  tested  with  the  six- 
year-old  dummy  had  head  injury 
criterion  (HIC)  and  chest  acceleration 
values  much  greater  than  the  limits 
specified  in  the  standard.  The  report 
states  that  many  of  these  values  are 

auestionable  b^ause  the  data  exceeded 
le  set  limit  for  the  accelerometer  test 
device.  It  also  states  that: 

The  nature  of  the  sled  tests  makes  these 
data  somewhat  artificial.  Because  the  FMVSS 
No.  213  buck  was  not  designed  to  be  tested 
in  the  rear-facing  mode,  it  did  not  appear  to 
be  a  realistic  evduation.  The  soft  seat  back 
foam  allowed  the  dummy  and  booster  seat  to 
translate  directly  backward  into  the  seat  until 
the  dummies’  heads  hit  the  beam  to  which 
the  shoulder  belt  anchors  are  attached.  The 
rise  in  head  acceleration  (and  HIC]  caused  by 
this  impact  would  not  be  found  in  a  real 
vehicle.  This  impact  is  also  probably 
responsible  for  the  high  chest  clips  in  the  six- 
year-old.  Although  both  dummies  hit  the  rear 
beam,  the  six-year-old  dummy  hit  it  with 
greater  force  because  of  its  larger  sitting 
height. 

In  view  of  the  questions  about  the 
suitability  of  the  standard  seat  assembly 
to  test  boosters  in  a  rear-facing 
orientation,  NHTSA  has  decided  not  to 
propose  a  rear-facing  test  at  this  time 
Moreover,  given  the  relatively  few 
vehicles  with  rear-facing  passenger 
seats,  the  agency  does  not  believe  that 
there  is  a  safety  need  at  this  time  to 
propose  requiring  that  boosters  be  tested 
in  a  rear-facing  orientation. 

NHTSA  has  decided  not  to  propose  at 
this  time  that  child  seats  intended  for 
aircraft  use  be  tested  on  a  seat  assembly 
with  a  “seat  back  breakover”  feature.  A 
breakover  feature  allows  the  back  to 
rotate  forward  when  pushed  firom 
behind.  A  child  seated  in  a  shield-type 
booster  seat  without  a  back  may  be 
compressed  between  the  booster’s 
shield  and  the  seat  back  of  the  aircraft 
seat,  potentially  exposing  the  child  to 
injury.  However,  NHTSA  is  aware  that 
the  FAA  is  vmdertaking  an  extensive 
testing  program  of  booster  seats  on 
aircraft  seats  that  have  a  breakover 
feature.  NHTSA  will  review  the  results 
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of  that  testing  to  determine  whether  the 
present  seat  assembly  used  for  certifying 
child  seats  on  aircraft  sufficiently 
represents  an  aircraft  passenger  seat. 

NHTSA  has  deddea  not  to  propose 
new  injury  criteria  for  neck  and 
abdominal  loads  for  booster  ^eats.  At 
this  time,  there  is  not  enou^ 
information  about  the  suitability  of  an 
instrument  for  measuring  neck  loads  to 
support  proposing  an  amendment  to 
specify  injiuy  criteria  for  the  neck. 

There  is  also  insufficient  information 
about  the  tolerances  of  children  of 
various  age  groups  regarding  particular 
levels  of  force  levels  on  the  neck. 
However,  in  its  dummy  development 
effort,  the  SAE  has  been  evaluating 
possible  instruments  and  criteria  to 
measure  neck  loads,  the  results  of  which 
the  agency  will  be  closely  following. 

With  regard  to  abdominal  loads, 
NHTSA  is  not  proposing  criteria  for 
such  loads  for  the  same  reasons 
provided  above  for  neck  loads.  There 
does  not  appear  to  be  an  available 
instrument  that  reliably  measures 
abdominal  loads.  Further,  the  tolerances 
are  not  yet  known.  Moreover,  Ms.  Weber 
of  UM-CPP  commented  that  she  does 
not  believe  the  measurement  of 
abdominal  loading  is  a  high  priority  at 
this  time. 

Although  we  first  raised  the  issue  of 
abdominal  loading  from  shield  boosters,  I 
believe  that  accident/injury  data  have  not 
shown  this  to  be  a  problem  for  children.  This 
is  probably  due  to  the  difference  between  a 
plastic  shield  and  a  lap  belt,  in  that  the  latter 
is  narrower  and  has  definite  edges.  Although 
I  am  still  not  pleased  with  the  performance 
of  most  shield  boosters,  I  am  hopeful  that 
market  demand  for  belt-positioning  boosters 
will  soon  eliminate  them.  *  *  * 

The  safety  need  for  injury  criteria  for 
abdominal  loading,  the  availability  and 
reliability  of  abdominal  load  measuring 
'  devices,  and  the  appropriate  injury 

I  criteria  for  abdominal  loads  for  children 

are  issues  that  NHTSA  will  address  in 
>  considering  future  rulemaking. 

I  Proposed  Effective  Date 

i  NHTSA  proposes  that,  in  the  event 

i  these  proposed  amendments  are 

adopted,  the  effective  date  rule  for  the 
amendments  would  be  30  days  after 
publication  of  the  rule.  The  shorter  than 
usual  effective  date  is  based  on  the 
effect  of  the  amendments  to  relieve 
desi^  restrictions. 

This  proposed  rule  would  not  have 
I  any  retroactive  effect.  Under  section 

103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 


of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  coiul. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  procedures.  NHTSA  has  prepared  a 
preliminary  regulatory  evaluation  (PRE) 
for  this  notice  which  discusses  issues 
relating  to  the  potential  costs,  benefits 
and  other  impacts  of  this  regulatory 
action.  While  the  agency  tentatively 
believes  that  belt-positioning  seats 
would  improve  safety,  the  magnitude  of 
that  improvement  is  not  known.  The 
agency  believes  the  costs,  if  any,  to 
mmufacturers  would  be  minor.  The 
costs  would  result  from  testing  and 
certifying  belt-positioning  seats. 

A  copy  of  this  PRE  has  oeen  placed 
in  the  docket  for  this  rulemaking  action. 
Interested  persons  may  obtain  copies  of 
this  PRE  by  writing  to  the  docket  section 
at  the  address  provided  at  the  beginning 
of  this  notice. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Of 
the  eleven  current  child  restraint 
manufacturers  known  to  the  agency  (not 
coimting  factory-installed  built-in 
restraints),  employment  data  were  found 
on  nine  of  them.  Of  these  nine,  three 
qualify  as  small  business,  emd  one  is  on 
the  borderline  of  being  a  small  business. 
'The  two  companies  with  no 
employment  data  are  believed  to  be 
small  businesses.  These  businesses  do 
not  comprise  a  substantial  number  of 
small  entities  that  are  affected  by  this 
rule. 

Regardless  of  the  number  of  small 
businesses,  this  proposed  rule  would 


not  have  a  significant  economic  impact 
on  these  entities.  The  proposed  rule 
would  affect  manufacturers  only  if  they 
choose  to  manufacture  a  new  type  of 
booster  seat.  The  proposed  amendment 
could  benefit  manufacturers  by  allowing 
them  to  manufacture  and  sell  a  new 
product.  However,  the  agency  does  not 
know  how  interested  manufacturers  are 
in  belt-positioning  child  seats,  and  even 
if  they  were  interested,  the  extent  to 
which  consumers  would  purchase  the 
product. 

Small  organizations  and  governmental 
jurisdictions  procure  child  restraint 
systems  for  programs  such  as  loaner 
programs.  However,  only  a  small 
percentage  of  loaner  programs  carry 
booster  seats.  In  any  event,  NHTSA 
believes  that  any  small  impact  on  price, 
either  positive  or  negative,  will  not  have 
a  substantial  impact  on  these  loaner 
programs.  Thus,  these  entities  would 
not  be  significantly  affected  by  this 
proposed  rule. 

Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
had  determined  that  implementation  of 
this  action  would  not  have  significant 
impact  on  the  quality  of  the  human 
environment. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submission  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  oeen  deleted  should  be 
submitted  to  the  Docket  Section.  A 
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request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  retiuu  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392  1401, 1403, 

1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.213  would  be  amended 
by: 

a.  Revising  the  definition  of  "booster 
seat"  in  S4  and  adding  to  S4,  in 
alphabetical  order,  a  definition  of  "belt¬ 
positioning  seat”; 

b.  Revising  S5.3.2,  S5.5.2(f).  S5.'5.2(n), 
S5.5.4.  the  introductory  paragraph  of 
S5.5.5  and  the  entire  S5.5.5(fi; 

c.  Adding  S5.5.2(i).  S5.5.5{1).  S5.6.1.9 
(a),  (b)  and  (c): 

d.  Revising  S5.6.4.  S6.1.1.3. 
S6.1.2.1.1(a).  and  S7.3{a)(l). 

The  revised  and  added  paragraphs 
would  read  as  follows: 

§571.213  Standard  No.  213,  Child 
Restraint  Syatam. 

***** 

Belt-positioning  seat  means  a  diild 
restraint  system  ^at  positions  a  child 
on  a  vehicle  seat  to  improve  the  fit  of 


a  vehicle  Type  n  belt  system  on  the 
child  and  that  lacks  any  component, 
such  as  a  belt  system  or  a  structural 
element,  designed  to  restrain  forward 
movement  of  the  child's  torso  in 
forward  impact. 

***** 

Boster  seat  means  either: 

(1)  A  child  restraint  that  consists  of 
only  a  seating  platform  that  does  not 
extend  up  to  provide  a  cushion  for  the 
child’s  back  or  head,  or 

(2)  A  belt-positioning  seat. 
***** 

S5.3.2  When  installed  on  a  vehicle 
seat,  each  add-on  child  restraint  system, 
other  than  child  harnesses  and  belt¬ 
positioning  seats,  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  I 
seat  belt  assembly  (defined  in  §  571.209) 
that  meets  Standard  No.  208  (§  571.208). 
or  by  means  of  a  Type  I  seat  belt 
assembly  plus  one  additional  anchorage 
strap  that  is  supplied  with  the  system 
and  conforms  to  S5.4.  Each  belt¬ 
positioning  seat  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  II 
seat  belt  assembly  (defined  in  §  571.209) 
that  meets  Standard  No.  208  (§  571.208). 
***** 

S5.5.2*  *  • 

***** 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer’s 
recommendations  for  the  maximum 
mass,  weight  and  height  of  children 
who  can  safely  occupy  this  system, 
except  that  booster  seats  shall  not  ^ 
recommended  for  children  of  masses  of 
less  than  13.6  kg: 

(i)  This  infant  restraint  is  designed  for 

use  by  children  whose  mass  is _ kg 

(wei^t _ ^pounds)  or  less  and  whose 

height  is _ mm  (_ _ inches)  or  less 

and  who  are  capable  of  sitting  upright 
alone:  or 

(ii)  This  child  restraint  is  designed  for 

use  only  by  children  whose  mass  is 
between _ and _ kg  (weight 

_ and _ pounds)  and  whose  height 

is _ mm  I  inches!  or  less  and  who 

are  capable  of  sitting  upright  alone;  or 

(iii)  This  child  restraint  is  designed 
for  use  only  by  children  whose  mass  is 

between _ and _ kg  (weight 

_ and _ pounds)  and  are  between 

_ and _ mm  ( _ _and _ inches) 

in  height. 

***** 

(i)  Except  for  a  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle’s  Type  I  and  Type  II  seat  belt 
assembly,  one  of  the  following 
statements,  as  appropriate: 

(1)  WARNING!  USE  ONLY  THE 
VEHICLE’S  LAP  AND  SHOULDER  BELT 


SYSTEM  WHEN  RESTRAINING  THE  CHILD 
IN  THIS  BOOSTER  SEAT;  or. 

(2)  WARNING!  USE  ONLY  THE 
VEHICLE’S  LAP  BELT  SYSTEM.  OR  THE 
LAP  BELT  PART  OF  A  LAP/SHOULDER 
BELT  SYSTEM  WITH  THE  SHOULDER 
BELT  PLACED  BEHIND  THE  CHILD,  WHEN 
RESTRAINING  THE  CHILD  IN  THIS  SEAT. 

(ii)  For  a  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle’s  Type  I  and  Type  II  seat  belt 
assemblies,  the  following  statement: 

WARNING!  USE  ONLY  THE  VEHICLE’S 
LAP  BELT  SYSTEM.  OR  THE  LAP  BELT 
PART  OF  A  LAP/SHOULDER  BELT  SYSTEM 
WITH  THE  SHOULDER  BELT  PLACED 
BEHIND  THE  CHILD.  WHEN  RESTRAINING 
THE  CHILD  WITH  THE  (insert  description  of 
the  system  element  provided  to  restrain 
forward  movement  of  the  child’s  torso  when 
used  with  a  lap  belt  (e  g.,  shield)],  AND 
ONLY  THE  VEHICLE’S  LAP  AND 
SHOULDER  BELT  SYSTEM  WHEN  USING 
THIS  BOOSTER  WITHOUT  THE  (insert 
above  description]. 

***** 

(n)  Child  restraint  systems,  other  than 
belt-positioning  seats,  that  are  certified 
as  complying  with  the  provisions  of 
section  SB  shall  be  labeled  with  the 
statement  “This  Restraint  is  Certified  for 
Use  in  Motor  Vehicles  and  Aircraft." 
Belt-positioning  seats  shall  be  labeled 
with  the  statement  "This  Restraint  is 
Not  Certified  for  Use  in  Aircraft."  This 
statement  shall  be  in  red  lettering  and 
shall  be  placed  after  the  certification 
statement  required  by  paragraph  (e)  of 
this  section. 

***** 

S5. 5.4(a)  Each  built-in  child  restraint 
system  other  than  a  factory-installed 
built-in  restraint  shall  be  permanently 
labeled  with  the  information  specified 
in  S5.5.5  (a)  through  (1).  The 
information  specified  in  S5.5.5  (a) 
through  (j)  and  in  S5.5.5(l)  shall  be 
visible  when  the  system  is  activated  for 
use. 

(b)  Each  factory-installed  built-in 
child  restraint  shall  be  permanently 
labeled  with  the  information  specified 
in  S5.5.5  (f)  through  (j)  and  S5. 5.5(1),  so 
that  the  information  is  visible  when  the 
restraint  is  activated  for  use.  The 
information  shall  also  be  included  in 
the  vehicle  owner’s  manual. 

S5.5.5  The  information  specified  in 
paragraphs  (a)  through  (1)  of  this  section 
that  is  requir^  by  S5.5.4  shall  be  in 
English  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10- 
point  type  and  are  on  a  contrasting 
background. 

***** 

(f)  One  of  the  following  statements, 
inserting  the  manufocturer’s 
recommendations  for  the  maximum 
mass,  weight  and  height  of  children 
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who  can  safely  occupy  the  system, 
except  that  better  seats  shall  not  be 
recommended  for  dhildren  whose 
masses  are  less  than  13.6  kg: 

(i)  This  infant  restraint  is  designed  for 

use  by  children  whose  mass  is _ kg 

(weight _ pounds)  or  less  and  whose 

height  is _ mm  (  inchesl  or  less 

and  who  are  capable  of  sitting  upright 
alone;  or 

(ii)  This  child  restraint  is  designed  for 

use  only  hy  children  whose  mass  is 
between _ and _ kg  (weight 

_ and _ pounds)  and  whoso  height 

is _ mm  f  inchesl  or  less  and  who 

are  capable  of  sitting  upright  alone;  or 

(iii)  This  child  restraint  is  designed 
for  use  only  by  children  whose  mass  is 

between _ and _ kg  (weight 

_ and _ pounds)  and  are  between 

_ and _ mm  ( _ _and _ inches) 

in  height. 

*  *  «  *  « 

(1)  In  the  case  of  a  built-in  booster  that 
uses  either  the  vehicle’s  Type  I  or  Type 
II  belt  systems,  a  statement  describing 
the  manufacturer’s  recommendation  for 
the  maximum  height  and  weight  and 
mass  of  children  who  can  safely  occupy 
the  system  and  how  the  booster  should 
be  used  (e.g.,  with  or  without  shield) 
with  the  different  vehicle  belt  systems. 
***** 

S5.6. 1.9(a)  Except  for  instructions  for 
a  booster  seat  that  is  recommended  for 
use  with  both  a  vehicle’s  Type  I  and 
Type  II  seat  belt  assembly,  the 
instructions  shall  include  one  of  the 
following  statements,  as  appropriate, 
and  the  reasons  for  them: 

(i)  WARNING!  USE  ONLY  THE  VEHICLE'S 
LAP  AND  SHOULDER  BELT  SYSTEM 
WHEN  RESTRAINING  THE  CHILD  IN  THIS 
BOOSTER  SEAT;  or, 

(ii)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  BELT  SYSTEM,  OR  THE 
LAP  BELT  PART  OF  A  LAP/SHOULDER 
BELT  SYS’TEM  WITH  THE  SHOULDER 
BELT  PLACED  BEHIND  'THE  CHILD,  WHEN 
RESTRAINING  THE  CHILD  IN  THIS  SEAT. 

(b)  The  instructions  for  a  booster  seat 
which  is  recommended  for  use  with 


both  a  vehicle’s  Type  I  and  Type  n  seat 
belt  assemblies  shall  include  the 
following  statement  and  the  reasons 
therefor: 

WARNING!  USE  ONLY  THE  VEHICLE'S 
LAP  BELT  SYSTEM,  OR  THE  LAP  BELT 
PART  OF  A  LAP/SHOULDER  BELT  SYSTEM 
WITH  THE  SHOULDER  BELT  PLACED 
BEHIND  THE  CHILD,  WHEN  RESTRAINING 
'THE  CHILD  WITH  THE  (insert  description  of 
the  system  element  provided  to  restrain 
forward  movement  of  the  child’s  torso  when 
used  mth  a  lap  b^t  (e.g.,  shieldj],  AND 
ONLY  THE  VEHICLE’S  LAP  AND 
SHOULDER  BELT  SYSTEM  WHEN  USING 
THIS  BOOS'TER  WITHOUT  THE  (iiwert 
above  description], 

(c)  The  instructions  for  helt- 
positioning  seats  shall  include  the 
statement,  “This  restraint  is  not  certified 
for  aircraft  use,’’  and  the  reasons  for  this 
statement. 

***** 

S5.6.4  In  the  case  of  a  built-in 
booster  that  uses  either  the  vehicle’s 
Type  I  or  Type  II  belt  systems,  a 
statement  describing  the  manufacturer’s 
recommendations  for  the  maximum 
height  and  weight  and  mass  of  children 
who  can  safely  occupy  the  system  and 
how  the  booster  should  be  used  (e.g., 
with  or  without  shield)  with  the 
different  vehicle  belt  systems. 
***** 

S6.1.1.3  Attached  to  the  seat  belt 
anchorage  points  provided  oa  the 
standard  seat  assembly  (illustrated  in 
Figures  lA  and  IB)  are  Type  1  seat  belt 
assemblies  in  the  case  of  add-on  child 
restraint  systems  other  than  belt¬ 
positioning  seats,  or  Type  2  seat  belt 
assemblies  in  the  case  of  belt¬ 
positioning  seats.  These  seat  belt 
assemblies  meet  the  requirements  of 
Standard  No.  209  (§  571.209)  and  have 
webbing  with  a  width  of  not  more  than 
2  inches,  and  are  attadied  to  the 
anchorage  points  without  the  iise  of  • 
retractors  or  reels  of  any  kind. 
***** 

S6. 1.2. 1.1.  Test  configuration  1. 


(a)  In  the  case  of  each  add-on  child 
restraint  system  other  than  a  belt¬ 
positioning  seat,  a  child  harness,  a 
booster  seat  with  a  top  anchorage  strap, 
or  a  restraint  designed  for  use  by 
physically  handicapped  children,  install 
a  new  add-on  child  restraint  system  at 
the  center  seating  position  of  the 
standard  seat  assembly  in  accordance 
with  the  manufacturer’s  instructions 
provided  with  the  system  pursuant  to 

S5.6.1.  except  that  the  add-on  restraint 
shall  be  secured  to  the  standard  vehicle 
seat  using  only  the  standard  vehicle  lap 
belt.  A  child  harness,  a  booster  seat 
(other  than  a  belt-positioning  seat)  with 
a  top  anchorage  strap,  or  a  restraint 
designed  for  use  by  physically 
handicapped  children  shall  be  installed 
at  the  center  seating  positiem  of  the 
standard  seat  assembly  in  accordance 
with  the  manufacturer’s  instructions 
provided  with  the  system  pursuant  to 

S5.6.1.  A  belt-positioning  seat  shall  be 
installed  at  either  outboaitl  seating 
position  of  the  standard  seat  assembly 
in  accordance  with  the  manufacturer’s 
instructions  provided  with  the  system 
pursuant  to  S5.6.1.  except  that  tJto  belt¬ 
positioning  seat  shall  be  secured  to  the 
standard  vehicle  seat  using  (mly  the 
standard  vehicle  lap  and  shoulder  belt. 
***** 

S7.3  Standard  test  devices. 

(a)  *  •  * 

(1)  For  testing  for  motor  vehicle  use, 
a  standard  seat  assembly  consisting  of  a 
simulated  vehicle  bench  seat,  with  three 
seating  positions,  which  is  described  in 
Drawing  Package  SAS-1 00-1 000 
(consisting  of  drawings  and  a  bill  of 
materials)  with  addendum  A  (dated  July 
1, 1993). 

(2)  •  •  • 

3.  Figures  lA  and  IB  at  the  end  of 
§  571.213  would  be  revised  to  read  as 
follows: 

BILUNG  CODE  4S10-5e-M 


SEAT  ORIENTATION  REFERENCE  LINE  AND  BELT  ANCHORAGE  POINTS  LOCATIONS 
ON  THE  STANDARD  SEAT  ASSEMBLY 
Figure  1A 


LOCATIONS  OF  BELT  ANCHORAGE  POINTS  AND  FORWARD  EXCURSION  LIMIT 

ON  THE  STANDARD  SEAT  ASSEMBLY 
Figure  IB 


46938 


Federal  Register  /  Vol.  58.  No.  170  /  FHday,  September  3,  1993  /  Proposed  Rules 


Issued  on  August  27, 1993. 

Bsiry  Feliica, 

Associate  Administrate  for  Rulemaking. 

[FR  Doc.  93-21331  Filed  9-2-93;  8:45  am] 
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49  CFR  Pert  571 
[Doom  No.  93-58.  Nolioo  01] 

RIN  2127-AE74 

Federal  Motor  Vehicle  Safety 
Standards;  Tke  Selection  and  Rims  for 
Motor  Vehiclee  Other  Than  Passenger 

Cars 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (E)OT). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
implement  the  agency’s  granting  of  a 
petition  filed  by  Alloy  Wheels 
International,  Ltd.,  by  amending  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS 
or  Standard)  No.  120,  Tire  Selection  and 
Rims  for  Motor  Vehicles  Other  Than 
Passenger  Cars,  to  allow  manufacturers 
the  choice  of  expressing  the  date  of 
manufacture  on  wheel  rims  either 
numerically  or  by  means  of  symbols. 

This  proposal  would  allow 
manufacturers  greater  flexibility  in 
meeting  the  requirements  of  the 
standard. 

DATES:  Comment  closing  date: 

Comments  on  this  notice  must  be 
received  on  or  before  October  18, 1993. 

Proposed  Effective  Date:  If  adopted, 
the  amendment  proposed  in  this  notice 
would  become  effective  180  days  after 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW..  room  5109,  Washington,  DC  20590. 
Docket  room  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Cook,  Office  of  Vehicle  Safety 
Standard,  National  Highway  Traffic 
Safety  Administration,  400  ^venth 
Street,  SW.,  room  5307,  Washington.  DC 
20590.  Telephone:  (202)  366-4803. 

SUPPLEMENTARY  INFORMATION:  Paragraph 
S5.2  Rim  Marking,  FMVSS  No.  120,  Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars,  currently 
requires  each  rim  or,  at  the  option  of  the 
manufacturer  in  the  case  of  a 
singlepiece  wheel,  each  wheel  disc  to  be 


impressed  with  a  designation  indicating 
the  source  of  the  rim’s  published 
nominal  dimensions,  a  rim  size 
designation,  the  symbol  ’’DOT,"  a 
designation  identifying  the 
manufacturer,  and  the  date  of 
manufacture. 

Paragraph  S5.2(e)  of  the  standard 
require  ffiat  the  date  of  manufacture  be 
shown  as  the  month,  day,  and  year  or 
as  the  month  and  year,  at  the  option  of 
the  manufacturer.  Whichever  option  is 
chosen,  the  date  must  be  expressed  in 
numerals.  ’Thus,  ’’May  10, 1993",  may 
be  expressed  as: 


51093, 


510  93 

or 

93  510 


"May  1993"  may  be  expressed  as: 


593, 


5 

93 


or 


93 

5' 


Alloy  Wheels  International,  Ltd  (AWI) 
petitioned  this  agency  suggesting  that 
S5.2(e)  be  amended  to  allow  the  date  of 
manufoctiirer  to  be  shown  in  the  form 
of  a  symbol  rather  than  a  numerical 
sequence.  AWI  stated  that  they  are  a 
major  supplier  of  alloy  road  wheels  for 
both  on  and  off-road  vehicles,  and  that 
it  is  their  practice  to  use  a  particular 
symbol  to  indicate  the  date  of 
manufacture  on  the  majority  of  the 
wheels  they  produce  for  a  variety  of 
customers  in  other  covmtries. 

Specifically,  AWI  suggested  that 
S5.2(e)  be  amended  to  mlow 
manufactiirers  the  option  of  expressing 
the  date  of  manufacture  by  means  of  a 
symbol  resembling  the  face  of  a  clock, 
approximately  19  millimeters  (mm)  (V4 
inch)  in  diameter.  The  clock  woiild  be 
divided  into  12  sections  corresponding 
to  the  hour  segments  of  a  clock,  except 
that  the  12  sevens  would  represent  the 
months  of  the  year.  The  section  between 
the  12  o’clock  and  1  o’clock  positions 
would  represent  January,  the  section 
between  1  o’clock  and  2  o’clock  would 
represent  February,  and  so  on  aroimd 
the  face  of  the  symbol,  in  a  clockwise 
direction.  ’The  month  of  manufactxue 
would  be  shown  by  a  dot  in  the  center 
of  the  applicable  section.  The  year 
would  be  shown  by  two  niunerals.  For 
example,  1993  would  shown  as  93,  in 
the  center  of  the  symbol.  The  day,  if 
applicable,  would  be  stamped  in  imder 
the  heading  "Day."  AWI  asserted  that 
this  symbol  woiild  show  the  complete 
date  of  manufacture,  in  compliance  with 
Standard  120,  in  a  clear, 
xmderstandable,  and  practical  form. 

After  reviewing  the  AWI  petition,  the 
agency  has  decided  to  grant  it  and  to 
issue  this  notice  of  proposed  rulemaking 


to  amend  Standard  120  as  suggested. 
NHTSA  tentatively  concludes  that  the 
date  of  manufacture  shovm  on  wheel 
rims  can  be  clearly  expressed  in  a 
format  other  than  that  currently 
specified  in  the  standard.  Accordingly, 
NHTSA  proposes  to  amend  S5.2(e)  of 
Standard  120  to  allow  the  date  of 
manufacture  impressed  into  rims  or 
wheel  discs  to  be  erqpressed  either  by 
numerals  or  symbols,  at  the  option  of 
the  manufacturers. 

NHTSA  recognizes  that  allowing  the 
use  of  symbols  to  express  the  date  of 
manufacture  without  spedMng  the 
particular  symbol  or  s^bou  to  be  used 
could  result  in  a  proliraration  of 
symbols.  Therefore,  to  maintain  a  record 
of  the  various  symbols  likely  to  be  used, 
the  proposal  would  require  any 
manufactxirer  that  elects  to  use  a  symbol 
to  notify  NHTSA  in  writing  of  the 
symbol  to  be  used,  describe  in  detail 
how  that  symbol  expresses  the  date  of 
manufacture,  provide  an  actual-size 
depiction  of  the  symbol,  and  specify 
where  the  symbol  will  appear  on  the 
wheel.  This  one-time  notification  would 
have  to  be  filed  with  NHTSA  not  less 
than  60  days  before  first  use  of  the 
symbol  and  must  include  the  name  and 
address  of  each  manufacturer  utilizing 
that  symbol  and  the  name  and  address 
of  the  trademark  owner  of  the  symbol, 
if  any.  NHTSA  would  place  all  such 
notifications  in  the  public  docket,  but 
manufacturers  would  nevertheless  be 
required  to  provide  their  date  code 
information  to  any  person  u^n  request. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d),  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Act),  15  U.S.C. 
1392(d).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Seqtion  105  of  the 
Act.  15  U.S.C.  1394,  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  v^cle  safety  standards. 
That  section  does  not  requira 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Reflation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  neither  "major"  within  the 
meaning  of  Executive  Order  12291,  nor 
“significant”  within  the  meaning  of  the 
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Department  of  Transportation’s 
regulatory  policies  and  procedures. 
NHTSA  has  concluded  that  the  effect  of 
this  action  would  be  so  minimal  as  not 
to  warrant  preparation  of  a  full 
regulatory  evaluation.  NHTSA  has 
evaluated  this  proposal  and  believes 
that  it  would  impose  no  mandatory 
costs  on  manufacturers.  ’This  proposed 
amendment  would  merely  permit 
manufacturers  of  wheel  rims  to  express 
the  date  of  manufactiire  of  their  rims  in 
a  manner  other  than  that  c\irrently 
prescribed  in  S5.2(e),  Standard  120. 

This  amendment  would  not  have  an 
impact  on  the  economy  in  excess  of 
$100  million.  Similarly,  it  would  not 
result  in  a  major  change  in  costs  or 
prices  for  consximers,  individuals, 
industries,  government,  or  any 
geographic  region,  nor  would  it 
significantly  affect  competition. 

Regulatory  Flexibility  Act 
NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  preliminaiy  regulatory 
flexibility  analysis. 

The  agency  believes  that  few,  if  any, 
wheel  and/or  rim  manufacturers  qualify 
as  small  businesses.  Small  businesses, 
small  organizations  and  small 
governmental  units  would  be  affected 
by  the  proposed  amendment  only  to  the 
extent  that  they  purchase  rims  and 
singlewheel  discs  marked  as  permitted 
by  this  amendment. 

National  Environmental  Policy  Act 
NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
action  would  have  no  significant  impact 
on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 
NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 
The  procedures  in  this  proposed  rule 
requiring  manufactvirers  to  notify 
NHTSA  in  writing  of  the  symbols  they 
propose  to  use,  and  describing  those 
symbols,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 


Management  and  Budget  (0MB)  is  5 
CFR  part  1320.  The  information 
collection  requirements  for  49  CFR 
571.120  have  been  submitted  to  and 
approved  by  the  0MB  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501,  et  seq.). 
This  collection  of  information  has  been 
assigned  0MB  Control  No.  2127-0503, 
Consolidated  Labeling  Requirements  for 
Motor  Vehicle  Tires  and  Rims,  and  has 
been  approved  for  use  through 
December  31, 1995. 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 


Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
ailments  in  a  concise  fasmon. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
horn  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  part  512,  the  agency’s  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 


1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.120  would  be  amended 
by  revising  S5.2(e)  to  read  as  follows: 

f  571.120  Standard  No.  120,  Tiro  aaiaction 
and  rhna  for  motor  vehicles  other  than 
passenger  care. 

***** 

S5.2  *  *  • 

(e)  The  month,  day,  and  year  or  the 
month  and  year  of  manufacture, 
expressed  either  in  numerals  or  by  use 
of  a  symbol,  at  the  option  of  the 
manufacturer.  For  example: 

“September  4, 1976’’  may  be  expressed 
as: 


90476, 


904 

76 


or 


76 

904 


"September  1976’’  may  be  expressed  as: 


76 

9‘ 


(1)  Any  manufacturer  that  elects  to 
reflect  the  date  of  manufacture  by  means 
of  a  symbol  shall  notify  NHTSA  in 
writing,  in  duplicate,  of  the  full  names 
and  addresses  of  all  manufactiuers  and 
brand  name  owners  utilizing  that 
symbol  and  the  trademark  owner  of  that 
symbol,  if  any.  The  notification  shall 
describe  in  narrative  form  and  in  detail 
how  the  month,  day,  and  year  or  the 
month  and  year  are  depicted  by  the 
symbol.  Such  description  shall  include 
an  actual-size  graphic  depiction  of  the 
symbol,  showing  and/or  explaining  the 
interrelationship  of  the  component  parts 
of  the  symbol  as  they  will  appear  on  the 
rim  or  singlewheel  disc,  including 
dimensional  specifications,  and  where 
the  symbol  will  be  located  on  the  rim  or 
singlewheel  disc.  The  notification  shall 
be  received  by  NHTSA  at  least  60 
calendar  days  prior  to  first  use  of  the 
symbol.  The  notification  shall  be  mailed 
to  the  Office  of  Vehicle  Safety 
Standards,  Crash  Avoidance  Division, 
National  Highway  Traffic  Safety 
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Administration,  400  Seventh  Street. 

S\V.,  Washington,  DC  20590.  All 
information  provided  this  agency  in 
accordance  with  this  section  will  be 
placed  in  the  public  dodfiet. 

(2)  Each  manufacturer  of  wheels  shall 
provide  an  explanation  of  its  date  of 
manufacture  symbol  to  any  person  upon 
request. 

***** 

Issued  on  August  27, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Buhinaking. 

IFK  Doc.  93-21332  Filed  9-2-93;  8:45  ami 

BILUNC  CODE  4aie-6fr4l 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the 
Appalachian  Elktoe  as  an  Endangered 
Species 

AGENCY;  Fi.sh  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  propo^s  to  list  the 
Appalachian  elktoe  [Alasmidonta 
raveneliana)  as  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  The 
Appalachian  elktoe  is  a  freshwater 
mussel  that  is  endemic  to  the  upper 
Tennessee  River  system  in  the 
mountains  of  western  North  Carolina 
and  eastern  Tennessee.  It  was  once 
fairly  widely  distributed  in  western 
North  Carolina  but  has  been  eliminated 
from  the  majority  of  its  historic  range 
and  reduced  to  short  reaches  of  the 
Little  Tennessee  River,  Nolichucky 
River,  North  Toe  River,  and  Cane  River. 
In  Tennessee,  the  species  is  known  only 
from  its  present  distribution  in  the 
Nolichucky  River.  The  species’  range 
has  been  seriously  reduced  by 
impoundments  and  the  general 
deterioration  of  habitat  and  water 
quality  resulting  from  siltation  and 
other  pollutants  contributed  by  poor 
land  use  practices  and  toxic  dis^arges. 
Due  to  the  species’  limited  distribution, 
any  factors  that  adversely  modify 
habitat  or  water  quality  in  the  stream 
reaches  it  now  inhabits  could  further 
threaten  the  species.  Comments  and 
information  pertaining  to  this  proposal 
are  sought  from  the  public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  2. 


1993.  Public  hearing  requests  must  be 
received  by  October  18, 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court, 
Asheville,  North  Carolina  28806. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Fridell  at  the  above  address 
(telephone  704/665-1195,  Ext.  225). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Appalachian  elktoe  (Alasmidonta 
raveneliana)  was  originally  described  by 
Lea  (1834).  This  freshwater  species  has 
a  thin  but  not  firagile,  subovate  or 
kidney-shaped  shell,  reaching  up  to 
about  80  mm  in  length,  35  mm  in 
height,  and  25  mm  in  width  (Clarke 
1981).  Juveniles  of  the  species  generally 
have  a  yellowish-brown  periostracum 
(outer  shell  surface)  while  the 
periostracum  of  the  adults  is  usually 
dark  brown  in  color.  Although  rays  are 
prominent  on  some  shells,  particularly 
in  the  posterior  portion  of  the  shell, 
many  individuals  have  only  obscure 
greenish  rays.  ’The  shell  nacre  (inside 
shell  surface)  is  shiny,  often  white  to 
bluish-white,  changing  to  a  salmon, 
pinkish,  or  brownish  color  in  the  central 
and  beak  cavity  portions  of  the  shell; 
some  specimens  may  be  marked  with 
irregular  brownish  blotches  (adapted 
from  Clarke  1981).  A  detailed 
description  of  the  species’  shell,  with 
illustrations,  is  contained  in  Clarke 
(1981).  Soft  parts  are  discussed  in 
Ortmann  (1921). 

Because  of  its  rarity,  little  is  known 
about  the  specifics  of  the  biology, 
habitat  requirements,  and  life  history  of 
the  Appalachian  elktoe.  'The  species  has 
been  reported  from  relatively  shallow, 
medium-sized  creeks  and  rivers  with 
cool,  moderate-  to  fast-flowing  water.  It 
has  been  observed  in  gravelly  substrates 
often  mixed  with  cobble  and  boulders, 
in  cracks  in  bedrock  (Gordon  1991),  and 
occasionally  in  relatively  silt-free, 
coarse,  sandy  substrates  (J.  Alderman, 
North  Carolina  Wildlife  Resources 
Commission,  |>ersonal  communication, 
1992;  personal  observations.  1989  and 
1991).  Like  other  freshwater  mussels, 
the  Appalachian  elktoe  feeds  by  filtering 
food  particles  from  the  water  column. 
The  specific  food  habits  of  the  species 
are  unknown,  but  other  freshwater 
mussels  have  been  documented  to  feed 
on  detritus,  diatoms,  phytoplankton, 
and  zooplankton  (Churchill  and  Lewis 
1924).  TTie  reproductive  cycle  of  the 


Appalachian  elktoe  is  similar  to  that  of 
other  native  freshwater  mussels.  Males 
release  sperm  into  the  water  column; 
the  sperm  are  then  taken  in  by  the 
females  through  their  siphons  during 
feeding  and  respiratitm.  'The  females 
retain  the  fertilized  eggs  in  their  gills 
until  the  larvae  (glochidia)  fully 
develop.  The  mussel  glochidia  are 
released  into  the  water,  and  within  a 
few  days  they  must  attach  to  the 
appropriate  species  of  fish,  which  they 
then  parasitize  for  a  short  time  while 
they  develop  into  juvenile  mussels. 

They  then  detach  from  their  ’’fish  host” 
and  sink  to  the  stream  bottom  where 
they  continue  to  develop,  provided  they 
land  in  a  suitable  substrate  tvith  the 
correct  water  conditions.  ’The  mussel’s 
life  span,  fish  species  its  larvae 
parasitize,  and  many  other  aspects  of  its 
life  history  are  unknown. 

The  Appalachian  elktoe  is  known  to 
be  endemic  to  the  upper  Tennessee 
River  system  in  western  North  Carolina 
and  eastern  Tennessee.  Historical 
records  for  the  species  in  North  Carolina 
exist  for  the  Nolichucky  River  system 
(Nolichucky  River,  county  unknown); 
the  Little  Tennessee  River  system 
(Tulula  Creek,  Graham  County);  and  the 
French  Broad  River  system,  including 
the  Little  River  (Transylvania  County), 
Swannanoa  River  (county  unknown). 
Pigeon  River  (Haywood  County),  and 
French  Broad  River  (Buncombe  County 
and  an  unknown  county)  (Clarke  1981). 
An  additional  historical  record  of  the 
Appalachian  elktoe  in  the  North  Fork 
Holston  River,  Tennessee  (S.S. 
Haldeman  collection)  is  believed  to 
represent  a  mislabelcKi  locality  (Gordon 
1991). 

From  1986  through  the  spring  of  1992, 
biologists  with  the  Service,  Tennessee 
Valley  Authority,  North  Carolina 
Wildlife  Resources  Commission,  and 
Tennessee  Technological  University 
surveyed  both  historic  and  potential 
habitat  of  the  species.  Surveys  of  the 
French  Broad  Wver  and  its  tributaries  in 
North  Carolina  failed  to  locate  any 
specimens  of  the  Appalachian  elktoe  (R. 
Biggins,  U.S.  Fish  and  Wildlife  Service, 
personal  commtinications,  1989  and 
1991;  Alderman,  North  Carolina 
Wildlife  Resources  Commission, 
personal  communication,  1990;  M. 
Gordon,  Tennessee  Technological 
University,  personal  communications, 
1991  and  1M2;  piersonal  observations, 
1986  through  1991).  The  sp>ecies  has 
also  been  extirpated  from  Tulula  Creek 
in  the  Little  Tennessee  River  system 
(personal  observations,  1987  and  1992) 
and  could  not  be  found  in  any  of  the 
other  major  tributaries  to  the  Little 
Tennessee  River  (Gordon,  personal 
communication,  1991;  S.  Ahlstedt, 
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Tennessee  Valley  Authority,  personal 
communication,  1992). 

Only  two  populations  of  the  species 
are  known  to  survive.  One  population, 
discovered  in  1987  by  Tennessee  Valley 
Authority  biologists  (Steven  Ahlstedt 
and  Charles  Saylor),  exists  in  the  main 
stem  of  the  Little  Tennessee  River  in 
Swain  and  Macon  Counties,  North 
Carolina  (Tennessee  Valley  Authority 
1987;  J.  Widlak,  U.S.  Fish  and  Wildlife 
Service,  personal  communication,  1988; 
Biggins  1990;  Gordon  1991;  personal 
observations,  1988, 1991,  and  1992).  In 
the  Nolichucky  River  system,  the 
species  is  restricted  to  scattered 
locations  along  a  short  reach  of  the 
North  Toe  River  in  Yancey  and  Mitchell 
Counties  in  North  Carolina  (personal 
observations,  1991  and  1992)  and  the 
main  stem  of  the  Nolichucky  River, 
Yancey  and  Mitchell  Counties,  North 
Carolina  (Alderman,  personal 
communication,  1991;  personal 
observation,  1992),  extending  downriver 
into  Unicoi  County,  Tennessee 
(personal  observation,  1992).  A  single 
specimen  of  the  Appalachian  elktoe  was 
also  foimd  in  the  C^e  River  in  Yancey 
County,  North  Carolina  (C.  McGrath, 
North  Carolina  Wildlife  Resources 
Commission,  personal  communication, 
1992). 

Habitat  and  water  quality 
degradation/alteration  resulting  from 
impoundments,  stream  channelization, 
dredging,  industrial  and  sewage 
effluent,  and  the  rimoff  of  silt  and  other 
pollutants  from  poorly  implemented 
mining,  construction/ development, 
agricultural  and  past  logging  activities 
are  believed  to  be  the  primary  factors 
resulting  in  the  elimination  of  the 
species  from  the  majority  of  its  historic 
range.  Many  of  these  factors  threaten  the 
only  two  remaining  populations  of  the 
species. 

The  Appalachian  elktoe  was 
recognized  by  the  Service  in  the  May  22, 
1984,  Federal  Register  (49  FR  21675) 
and  again  in  the  January  6, 1989, 

Federal  Register  (54  FR  579)  as  a 
species  being  reviewed  for  potential 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  This  mussel  was  designated 
as  a  category  2  candidate  for  Federal 
listing  on  these  candidate  lists.  Category 
2  represents  those  species  for  which  the 
Service  has  some  information  indicating 
that  the  taxa  may  be  under  threat,  but 
sufHcient  information  is  lacking  to 
prepare  a  proposed  rule.  Since  that 
time,  both  historic  and  potential  habitat 
of  the  species  Has  been  surveyed.  Only 
two  populations  of  the  Appalachian 
elktoe  are  known  to  survive,  and  both  of 
these  populations  are  threatened  by 
many  of  the  same  factors  believed  to 


have  resulted  in  the  extirpation  of  the 
species  elsewhere  within  its  historic 
range.  Accordingly,  on  June  10, 1992, 
the  Service  reclassifred  the  Appalachian 
elktoe  as  a  category  1  candidate. 

Category  1  represents  those  species  for 
which  the  Service  has  enough 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species. 

The  Service  has  met  and  been  in 
contact  with  various  Federal  and  State 
agency  personnel  and  private 
individuals  knowledgeable  about  the 
species  concerning  the  species’  status 
and  the  need  for  protection  provided  by 
the  Act.  On  April  20, 1992,  and  again 
on  August  21, 1992,  the  Service  notified 
appropriate  Federal,  State,  and  local 
government  agencies  in  writing  that  a 
status  review  was  being  conducted  and 
that  the  species  might  be  proposed  for 
Federal  listing.  A  total  of  six  written 
comments  were  received  on  these  two 
notices.  The  North  Carolina  Wildlife 
Resources  Commission  (two  written 
comments),  the  North  Carolina  Natural 
Heritage  Program  (two  written 
comments),  and  an  interested  biologist 
expressed  their  support  for  the  species' 
being  proposed  for  protection  under  the 
Act;  the  U.S.  Soil  Conservation  Service 
stated  that  they  did  not  have  any 
additional  information  on  this  species. 
No  negative  comments  were  received. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Appalachian  elktoe 
[Alasmidonta  raveneliana)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Historic  and  recent  collection  records 
for  the  Appalachian  elktoe  indicate  that 
the  species  was  once  fairly  widely 
distributed  throughout  the  upper 
Tennessee  River  system  in  North 
Garolina,  including  the  French  Broad 
River  system,  the  Little  Tennessee  River 
system,  and  the  Nolichucky  River 
system  (Clarke  1981,  Biggins  1990,  and 
Cordon  1991).  In  Tennessee,  the  species 
is  known  only  from  its  present 
distribution  in  the  Nolichucky  River. 


The  species  apparently  no  longer  exists 
in  the  French  Broad  River  system, 
where  it  was  once  fairly  widely 
distributed;  and,  with  the  exception  of 
one  small  population  each  in  the 
Nolichucky  ^ver  system  and  the  main 
stem  of  the  Little  Tennessee  River,  the 
species  has  been  eliminated  from  these 
river  systems  as  well.  This  decline  in 
the  species  throughout  its  range  has 
been  attributed  to  several  factors, 
including  siltation  resulting  from 
mining,  logging,  agricultural,  and 
construction  activities;  nmoff  and 
discharge  of  organic  and  inorganic 
pollutants  from  industrial,  municipal, 
agricultural,  and  other  point  and 
nonpoint  sources;  habitat  alterations 
associated  with  impoundments, 
channelization,  and  dredging;  and  other 
natural  and  human-related  factors  that 
adversely  modify  the  aquatic 
environment.  Memy  of  these  same 
factors  threaten  the  two  remaining 
populations  of  the  species. 

The  Little  Tennessee  River 
population,  the  healthiest  of  the  two 
remaining  populations,  inhabits  a 
relatively  short  stretch  of  the  river 
located  between  Emory  Lake  at 
Franklin,  Macon  County,  North 
Carolina,  and  Fontana  Reservoir  in 
Swain  County,  North  Carolina.  This 
population  was  likely  reduced  in  size  by 
the  impoundment  of  these  two 
reservoirs  and  is  presently  being 
threatened  by  industrial  and  sewage 
effluent  (primarily  from  the  town  of 
Franklin  but  also  originating  elsewherd 
within  the  river’s  watershed)  and  heavy 
silt  loads  and  other  pollutants  (e.g., 
fertilizers,  pesticides,  heavy  metals,  oil, 
salts,  organic  wastes,  etc.)  from 
residential  and  industrial  developments, 
road  and  highway  construction/ 
improvement  projects,  crop  and 
livestock  farming  activities,  and  other 
land  disturbance  activities  occurring 
throughout  the  river’s  watershed. 

The  Nolichucky  River  population 
appears  to  be  restricted  to  scattered 
pockets  along  short  reaches  of  the  main 
stems  of  the  Nolichucky,  North  Toe,  and 
Cane  Rivers.  The  primary  threats  to  this 
population  appear  to  be  associated  with 
the  runoff  or  discharge  of  silt  and  other 
pollutants  from  surface-mining 
operations,  construction  projects,  and  a 
variety  of  agricultural  activities 
occurring  at  numerous  locations  in  the 
river’s  watershed.  Much  of  the 
Nolichucky  River  in  North  Carolina 
contains  heavy  loads  of  sediments  from 
past  and  ongoing  land  disturbance 
activities  within  its  watershed,  and 
suitable  habitat  for  the  Appalachian 
elktoe  appears  to  be  limited  in  this  river. 

Also,  oecause  both  extant  populations 
of  the  Appalachian  elktoe  are  restricted 
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to  short  river  reaches,  each  is  extremely 
vulnerable  to  extirpation  from  a  single 
catastrophic  event,  such  as  a  toxic 
chemicd  spill  or  an  activity  resulting  in 
a  major  river  channel/habitat 
modification. 

B.  Ch-erutilixation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Thjs  freshwater  mussel  species  is  not 
commercially  valuable,  but  because  it  is 
extremely  rare  it  could  bo  sought  by 
collectors.  While  collecting  or  other 
intentional  take  is  not  presently 
identified  as  a  factor  contributing  to  the 
species’  decline,  because  the 
Appalachian  elktoe  is  extremely 
restricted  in  range,  such  take  could  pose 
a  significant  threat  to  the  species’ 
continued  existence  if  it  should  occur. 
Federal  listing  would  help  control  any 
indiscriminate  taking  of  individuals. 

C.  Disease  or  Predation 

Since  1982,  biologists  and  commercial 
mussel  fishermen  have  reported 
extensive  mussel  die-ofrs  in  rivers  and 
lakes  throughout  the  United  States.  The 
cause(s)  of  many  of  these  die-offs  is 
unknown,  but  disease  has  been 
suggested  as  a  possible  factor. 

^ells  of  the  Appalachian  elktoe  are 
often  found  in  muskrat  middens  along 
the  reach  of  the  Little  Tennessee  River 
where  the  species  still  exists  and 
occasionally  in  middens  along  the 
Nohchucky  River.  The  species  also  is 
presumably  consumed  by  other 
mammals,  such  as  racoons  and  mink. 
While  predation  is  not  thought  to  be  a 
significant  threat  to  a  healthy  mussel 
populaticm,  it  could,  as  suggested  by 
Neves  and  Odum  (1989),  limit  the 
recovery  of  endangered  mussel  species 
or  contribute  to  the  local  extirpation  of 
mussel  populations  already  depleted  by 
other  factors.  Predation  would  be  of 
primary  concern  to  the  Nolichucky 
River  population  of  the  Appalachian 
elktoe,  which  appears  to  be  existing 
only  in  low  numbers. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  States  of  North  Carolina  and 
Tennessee  prohibit  taking  of  fish  and 
wildlife,  including  freshwater  mussels, 
for  scientific  purposes  without  a  State 
collecting  permit.  However,  State 
regulations  do  not  generally  protect  the 
species  from  other  threats.  The  Little 
Tennessee  River  population  of  the 
species  is  indirectly  provided  some 
Federal  protection  from  Federal  actions 
and  activities  through  the  Endangered 
Species  Act,  due  to  the  fact  that  at  least 
a  portion  of  this  population  inhabits  the 
same  stretch  of  river  as  the  federally 


threatened  spotfin  chub  [Cyprinella 
{=Hybopsis)  monacha)  and  the  federally 
endangered  little-wing  pearly  mussel 
[Pegias  fabula).  However,  the 
Nolichucky  River  population  of  the 
species  is  not  afforded  this  protection. 
Federal  Usting  would  provide  additional 
protection  for  the  Appalachian  elktoe 
throughout  its  range  by  requiring 
Federal  permits  in  order  to  take  the 
species  and  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  activities  they  fund,  authorize,  or 
carry  out  may  affect  the  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Only  two  populations  of  this  species 
are  known  to  still  exist.  Both  are 
relatively  small,  particularly  the 
Nolichucky  River  population,  and  they 
are  geographically  isolated  from  one 
ano&er.  This  isolation  prohibits  the 
natural  interchange  of  genetic  material 
between  populations,  and  the  small 
population  size  reduces  the  reser\'oir  of 
genetic  variability  within  the 
populations.  It  is  possible  that  both  the 
remaining  populations  of  the 
Appalachian  elktoe  may  already  be 
below  the  level  required  to  maintain 
long-term  genetic  viability.  Because  they 
are  isolated  from  one  another,  natural 
repopulation  of  an  extirpated 
population  would  be  impossible 
without  human  intervention. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futrire  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  ev^uation,  the 
preferred  action  is  to  fist  the 
Appalachian  elktoe  [Alasmidonta 
raveneliana)  as  an  endangered  species. 
The  species  has  been  eliminated  from 
the  French  Broad  River  system,  and  its 
range  has  been  greatly  reduced  in  the 
other  two  river  systems  (the  Little 
Tennessee  River  and  the  Nolichucky 
River  systems)  in  which  the  species 
historically  occurred.  Presently,  only 
two  small  isolated  populations  are 
known  to  survive.  ’These  populations 
are  threatened  by  a  variety  of  fectors, 
including  road  construction  activities, 
residential  and  commercial 
development,  mining  activities,  farming 
and  logging  activities,  sewage  and 
industrial  effluent,  and  other  manmade 
and  natural  factors  adversely  affecting 
the  aquatic  environment.  Due  to  the 
species’  history  of  population  losses  and 
the  extreme  vulnerability  of  the  two 
surviving  populations,  endarigered 
status  appears  to  be  appropriate  for  this 
species  (see  “Critical  Habitat’’  section 
for  a  discussion  of  wby  critical  habitat 


is  not  being  proposed  for  the 
Appalachian  elktoe). 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is.  determined  to  be 
endanger^  or  threatened.  The  Service’s 
regulations  (50  CFR  424.12(a)(1)]  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  teJcing  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
Appalachian  elktoe,  and  designation  of 
critical  habitat  could  further  threaten 
the  species.  • 

Section  7(a)(2)  and  regulations 
codified  at  50  CF'R  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  (See  “Available  Conservation 
Measures”  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  proposed  rule. 
Federal  and  State  agencies  were  notified 
of  the  Appalachian  elktoe’s  general 
distribution,  and  they  were  requested  to 
provide  data  on  proposed  Federal 
actions  that  might  adversely  afreet  the 
species.  No  specific  projects  were 
identified.  Should  any  feture  projects  be 
proposed  in  areas  inhabited  by  this 
mussel,  the  involved  Federal  agency 
will  already  have  the  general 
distributional  data  needed  to  determine 
if  the  species  may  be  affected  by  their 
action:  and  if  needed,  more  specific 
distributional  information  would  be 
provided. 

Regulations  promulgated  for  the 
implementation  of  Section  7  of  the  Act 
provide  for  both  a  “jeopardy”  standard 
and  a  “destruction  or  adverse 
modification”  of  critical  habitat 
standard.  Due  to  the  highly  precarious 
status  of  the  Appalachian  elktoe,  any 
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significant  adverse  modification  or 
destruction  of  the  species’  habitat  would 
also  likely  jeopardize  the  species’ 
continued  existence,  thereby  triggering 
both  standards.  Therefore,  no  additional 
protection  for  the  mussel  would  accrue 
fiom  critical  habitat  designation  that 
would  not  also  accrue  from  listing  of  the 
spedes.  If  the  species  is  listed,  habitat 
protection  for  the  Appalachian  elktoe 
will  be  accomplished  through  the 
Section  7  "jeopardy”  standud  and 
Section  9  prohibitions  against  take. 

In  addition,  Appalachian  elktoe  is 
very  rare,  and  taking  for  scientific 
purposes  and  private  collection  could 
pose  a  threat  if pacific  site  information 
were  released.  The  publication  of 
critical  habitat  maps  in  the  Federal 
Register  and  local  newspapers  and  other 
publicity  accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  during  the  often 
controversial  critical  habitat  designation 
process.  The  locations  of  populations  of 
this  species  have  consequently  been 
described  only  in  general  terms  in  this 
proposed  rule.  Any  existing  precise 
locality  data  would  be  available  to 
appropriate  Federal,  State,  and  local 
government  agencies  horn  the  Service 
office  described  in  the  "Addresses” 
section;  from  the  Service’s  Raleigh  Field 
Office,  P.O.  Box  33726,  Raleigh,  North 
Carolina  27636-3726;  the  Service’s 
Cookeville  Field  Office,  446  Neal  Street, 
Cookeville,  Tennessee  38501,  and  from 
the  North  Carolina  Wildlife  Resources 
Commission,  North  Carolina  Natural 
Heritage  Program,  Tennessee  Wildlife 
Resources  Agency,  and  Tennessee 
Department  of  Conservation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requiremfflits  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  end 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Feder^  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  bated  species  cff  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  the  Service. 

The  Service  has  notified  Federal 
agencies  that  may  have  programs  which 
could  affect  the  species.  Federal 
activities  that  could  occur  and  impact 
the  species  include,  but  are  not  limited 
to,  the  carrying  out  or  issuance  of 
permits  for  reservoir  construction, 
hydroelectric  facilities  construction  and 
operation,  river  channel  maintenance, 
stream  alterations,  mining  activities, 
wastewater  discharges,  and  road  and 
bridge  construction.  It  has  been  the 
experience  of  the  Service,  however,  that 
nearly  all  section  7  consultations  have 
been  resolved  so  that  species  have  been 
protected  and  the  project  objectives 
have  been  met. 

The  Act  and  implementing 
regulations -found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
himt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  bmn  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildbfe  species 
under  certain  circumstances. 

Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes  to 
enhance  the  propagation  or  survival  of 
the  species  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 


Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubUc,  other 
concerned  government  agencies,  the 
scientific  commxmity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Asheville  Field  Office.  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  piusuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service’s 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Suhjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  under  CLAMS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

f  17.11  Endangered  and  threatened 
wildlife. 

***** 

(h)*  *  * 


Species 


Common  name  Scientific  name 


Vertebrate 

population 

Historic  range  where  en-  Status 
dangered  or 
threatened 


When  Usted  Criticg^habl-  Spjdal 


Ciams 

Elktoe,  Appalachian .  Aiasmidonta  U.S.A.  (NC,  TN)  .  NA  E  .  NA  NA 

raveneliana. 


Dated:  August  12, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-21559  Filed  9-2-93;  8:45  am) 
BILUNO  CODE  4310-6S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  083093A] 

50  CFR  Part  227 

Listing  Endangered  and  Threatened 
Species  end  Designating  Critical 
Habitat:  Petition  To  Uet  Mid-Columbia 
River  Summer  Chinook  Saimon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  petition  and 
request  for  information. 

SUMMARY:  NMFS  has  received  a  petition 
to  list  mid-Columbia  River  summer 
Chinook  salmon  {Oncorhynchus 


tshawytscha)  and  to  designate  critical 
habitat  under  the  Endangered  Species 
Act  of  1973  (ESA).  In  accordance  with 
section  4  of  the  ESA,  NMFS  has 
determined  that  the  petition  presents 
substantial  scientific  information 
indicating  that  the  action  may  be 
warranted.  Therefore,  NMFS  is 
initiating  a  status  review  to  determine  if 
the  petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  regarding  this 
action. 

OATES:  Comments  and  information  must 
be  received  by  November  2, 1993. 

ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  comments  should  be 
submitted  to  Merritt  Tuttle,  Chief, 
Environmental  and  Technical  Services 
Division,  NMFS,  911  NE  11th  Avenue, 
Room  620,  Portland,  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  NMFS,  Northwest  Region, 
(503)  230-5430  or  Marta  Nammack, 
NMFS,  Office  of  Protected  Resources, 
(301)  713-2322. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to  or  remove  a  species  from  the 
List  of  Endangered  and  Threatened 
Wildlife.  Section  4(b)(3)(A)  of  the  ESA 
requires  that,  to  the  maximum  extent 
practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
shall  determine  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 

Petition  Received 

On  June  3, 1993,  the  Secretary  of 
Commerce  received  a  petition  from 
American  Rivers,  Northwest 
Environmental  Defense  Center,  Sierra 
Club,  Northwest  Resource  Information 
Center,  Friends  of  the  Earth,  Inland 
Empire  Public  Lands  Council, 
Washington  Wilderness  Coalition,  North 
Central  Washington  Chapter  Audubon 
Society,  Trout  Unlimited,  Washington 
Trout,  and  the  Federation  of  Flyfishers 
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to  list  mid-Columbia  River  summer 
Chinook  salmon,  and  to  designate 
critical  habitat  under  the  ESA.  As 
required  for  a  petition  to  list  a  Pacific 
salmon  stock  (see  May  18, 1992,  57  FR 
21056),  the  petition  presents 
information  on  and  discusses  whether 
the  petitioned  population  qualihes  as  a 
“species”  under  the  NMFS’  “Policy  on 
Applying  the  Definition  of  Species 
under  the  Endangered  Species  Act  to 
Pacific  Salmon”  (November  20, 1991,  56 
FR  58612).  The  Assistant  Administrator 
for  Fisheries,  NOAA,  has  determined 
that  the  petition  presents  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted. 
Under  section  4(b)(3)(B)  of  the  ESA.  this 
determination  requires  that  a  review  of 
the  status  of  the  mid-Columbia  River 
summer  chinook  salmon  be  conducted 
to  determine  if  the  petitioned  action  is 
warranted. 

Species  Determination 

The  first  determination  in  the  status 
review  will  be  to  determine  whether  or 
not  the  petitioned  stock  qualifies  as  a 
“species”  under  the  ESA,  in  accordance 
with  NMFS’  “Policy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon.”  While  the  petitioner  presented 
information  in  this  regard,  the  evidence 
presented  on  reproductive  isolation  is 
equivocal.  Therefore,  accurate  and 
complete  information  on  this  criterion  is 
essential  to  conduct  a  thorough  review. 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 


manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commercial  data  available  after  taking 
into  account  any  efforts  made  by  any 
state  or  foreign  nation  to  protect  the 
species. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soUciting  information  and  comments 
concerning  (1)  whether  or  not  this  stock 
qualifies  as  a  “species”  under  the  ESA 
and  (2)  whether  or  not  the  stock  is 
endangered  or  threatened  based  on  the 
above  listing  criteria.  Specifically. 

NMFS  is  soliciting  information  on  the 
reproductive  isolation  and  significance 
of  the  mid-Columbia  summer  chinook 
salmon  compared  to  mid-CoIumhia 
River  fall  chinook  salmon  and 
concerning  the  present  and  historic 
status  of  the  mid-Columbia  River 
summer  and  fall  chinook  salmon. 

Copies  of  the  petition  are  available  (see 
ADDRESSES). 

It  is  important  to  note  that  the 
determination  to  list  a  species  is  based 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  species’  status  without 
reference  to  possible  economic  or  other 
impacts  of  such  a  determination  (50 
CFR  424.11(b)). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  the  mid-Columbia  River 
summer  chinook  salmon  (see  also 
October  15, 1991,  56  FR  51684).  Areas 
that  include  the  physical  and  biological 
features  essential  to  the  recovery  of  the 
species  should  be  identified.  Areas 
outside  the  present  distribution  should 
be  also  be  identified  if  such  areas  are 
essential  to  the  recovery  oHhe  species. 
Essential  features  should  include  but  are 
not 'limited  to,  (1)  space  for  individual 
and  population  growth,  and  for  normal 


behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring;  and 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  “of  the  (critical  habitat) 
designation  upon  proposed  or  ongoing 
activities”  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include  (1)  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications;  and  (2)  the 
commenter’s  name,  addre.ss,  and 
association,  institution,  or  business. 

Dated:  August  31, 1993. 

Herbert  W.  Kaufman, 

Deputy  Director,  Office  of  Protected 
Resources. 

(FR  Doc.  93-21579  Filed  8-31-93;  1:55  pml 
BILUNG  CODE  3S10-22-M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Exemption  of  Compartment  10  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  NotiHcation  that  a  salvage 
timber  sale  project  designed  to  recover 
insect-killed,  infested,  and  at-risk  timber 
is  exempt  from  appeal  under  provisions 
of36CFR  part  217. 

SUMMARY:  Mountain  pine  beetle  activity 
has  caused  mortality  of  lodgepole  pine 
trees  in  the  Little  North  Fork  of  Big 
Creek  area  on  the  Rexford  Ranger 
District,  Kootenai  National  Forest.  The 
Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  stands  of 
dead,  dying,  and  at-risk  lodgepole  pine 
in  the  affected  area.  The  District  Ranger 
has  determined,  through  the 
Environmental  Assessment  (EA)  and 
supporting  information,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
The  salvage  harvest  must  be 
accomplished  quickly  to  obtain 
adequate  timber  growth  and  improve 
long-term  productivity,  to  reduce  the 
risk  of  uncontrolled  wildfire,  and  to 
contribute  to  a  continuing  supply  of 
timber  products  by  salvaging 
merchantable  material  before  it 
deteriorates  in  value. 

EFFECTIVE  DATE:  Effective  on  September 
3. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Thompson;  Rexford  District 
Deputy  Ranger;  Kootenai  National 
Forest;  1299  HWY.  93  North;  Eureka, 
MT  59917.  Telephone:  406-296-2536. 
SUPPLEMENTARY  INFORMATION:  Mountain 
pine  beetle  activity  has  killed  lodgepole 
pine  trees  on  202  acres  of  the  Little 
North  Fork  of  Big  Creek  Area.  The 
identified  dead,  dying,  and  at-risk 
timber  is  located  within  lands 
designated  as  suitable  for  timber 


management  and  assigned  to 
Management  Area  12  (Kootenai  Forest 
Plan,  September  1987).  The  Rexford 
Deputy  District  Ranger  proposed  a 
salvage  timber  harvest  of  the  affected 
area.  The  proposal  is  designed  to  meet 
the  following  needs:  (1)  Obtain  adequate 
timber  growth  and  improve  long-term 
productivity;  (2)  reduce  the  risk  of  an 
uncontrolled  wildfire:  and  (3)  contribute 
to  a  continuing  supply  of  timber 
products  by  salvaging  merchantable 
timber  products  before  they  deteriorate 
in  value. 

An  interdisciplinary  team  of  Forest 
Service  specialists  was  formed  to 
develop  and  analyze  management 
options.  The  Compartment  10  Salvage 
Project  EA  is  the  result  of  the  team’s 
efforts  during  1992  and  1993.  Four 
alternatives  (three  action  and  one  no 
action)  were  analyzed  in  detail.  The 
selected  alternative  would  salvage 
approximately  2  million  board  feet  of 
timber  from  202  acres.  Access  would  be 
from  existing  roads;  no  new  road 
construction  would  occur. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  recover 
merchantable  timber,  to  improve  big- 
game  habitat,  and  to  reduce  the 
accumulation  of  dead  fuel.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

“Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  •  *  * 
when  the  Regional  Forester  •  *  •  determines 
and  gives  notice  in  the  Federal  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part.” 

Based  upon  the  information  presented 
in  the  EA  for  the  Compartment  10 
Salvage  Sale  Project  and  District 
Ranger’s  Decision  Notice,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  August  30, 1993. 

Christopher  D.  Rishrudt, 

Deputy  Regional  Forester,  Northern  Region. 
(FR  Doc.  93-21539  Filed  9-2-93;  8.45  am) 
BILUNQ  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Mississippi  Advisory  Committee  will  be 
held  on  Wednesday,  September  29, 

1993,  from  6  p.m.  until  8  p.m.  at  the 
Edison  Walthall  Hotel,  225  East  Capitol 
Street,  Jackson,  Mississippi  39201.  The 
purpose  of  the  meeting  is  to  plan  for 
future  SAC  activities  and  orientation  of 
new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816—426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant,  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  25, 1993. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-21477  Filed  9-2-93;  8:45  am) 
BILLING  CODE  633S-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  4, 1993. 
ADDRESS:  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATION:  On  April 
23, 1993,  the  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled  published  notice  (58  FR  21706) 
of  proposed  addition  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  service,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial  (excluding  Commissary 

and  Base  Exchange),  Grand  Forks  Air  Force 

Base,  North  Dakota 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

E.R.  AUey,  )r.. 

Deputy  Executive  Director. 

(FR  Doc.  93-21584  Filed  9-2-93;  8:45  am) 
BILUNQ  CODE  6820-3a-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  4, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
have  been  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^: 

Rubber  Stamp,  Self-Inking 

7520-00-NSH-0062  '/i'  X  ’A* 
7520-0(>-NSH-0063  1 V2'  x  2%' 
7520-00-NSH-0064  2'  x  2Vift' 
7520-00-NSH-0065  1'  x  1%' 
752Q-00-NSH-0066  1'  x  2' 
7520-00-NSH-0067  1*  x  2V2' 
7520-0(>-NSH-0068  1'  x  3' 
752.0-00-NSH-0069  1'  x  4' 
7520-00-NSH-0070  IVib'  X  2Vb* 
7520-00-NSH-0071  IVib'  x  2V4' 
7520-00-NSH-0072  1'  x  1%' 
7520-00-NSH-0073  ’/i' 


7520-00-NSH-0074 
7520-00-NSH-0075  ’A' 
7520-00-NSH-0076  V*' 
7520-00-NSH-0077  x  Vh" 
7520-00-NSH-0078  %*  x  2' 
7520-00-NSH-0079  %'  x  2V4' 
7520-00-NSH-0080  IV4'  x  2V2' 
7520-00-NSH-0081  IVb' 
7520-00-NSH-0082  1%' 

(Requirements  for  Travis  Air  Force  Base, 
California) 

Nonprofit  Agency;  Pride  Industries, 
Roseville,  California. 

Hat,  Man’s,  Service 
8405-01-190-0028  thru  -0036 

Nonprofit  Agency:  ORC  Industries,  Inc., 
LaCrosse,  Wisconsin. 

E.  R.  AUey,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  93-21585  Filed  9-2-93;  8:45  am) 
BILLING  CODE  6820-a3-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Information  Systems  Agency 
Scientific  Advisory  Group;  Meeting 

AGENCY:  Defense  Information  Systems 
Agency  (DISA),  DOD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  DISA  Scientific  Advisory 
Group  will  hold  a  closed  meeting  on 
September  8-9, 1993,  at  Four  Skyline 
Place,  suite  400,  5113  Leesburg  Pike, 
Falls  Church,  Virginia,  The  purpose  of 
the  meeting  is  to  address  technology 
and  management  planning  issues 
relating  to  DoD’s  information 
management  initiatives  and  DISA’s  roles 
and  missions.  This  is  a  closed  meeting 
due  to  the  discussion  of  classified 
information  that  requires  protection  in 
the  interest  of  National  Defense.  (5 
U.S.C.  552(c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Associate  Director,  Defense  Information 
Systems  Agency,  701  South  Courthouse 
Road,  Arlington,  Virginia  22204-2199  at 
(703)  746-3643. 

Dated:  August  30, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-21514  Filed  9-2-93;  8:45  am] 
BILLING  CODE  S000-0«-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ACFAINISTRAT10N 

[0MB  Control  No.  9000-0103] 

Clearance  Request  for  Procurement 
Integrity 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0103). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (C^B)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Procurement 
Integrity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Public  Law  100-679,  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1988,  as  amended  by 
section  814  of  Public  Law  101-189, 
requires  that  contractors  certify,  prior  to 
execution  of  each  contract,  mt^ification 
or  extension  in  excess  of  $100,000  with 
respect  to  conduct  prohibited  by  the 
Act. 

The  information  obtained  in  the 
certification  will  be  used  by  the 
contracting  officer  to  ensure  that 
prohibited  conduct  specified  in  the  Act 
is  identified  and  in  determining  the 
responsibility  of  the  firm  for  contract 
award. 

B.  Annual  Reporting  Barden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 


Secretariat,  18th  &  F  Streets,  NW.,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Ofiice  of  Information 
and  Regulatory  Afiairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows: 

Respondents,  20,000;  responses  per 
respondent,  20;  total  annual 
responses,  400,000;  preparation  hours 
per  response,  5  minutes;  and  total 
response  burden  hours,  33,333. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows: 

Recordkeepers,  20,000;  hours  per 
recordkeeper,  40  minutes;  and  total 
recordkeeping  burden  hours,  13,333. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0103,  Procurement  Integrity,  in  all 
correspondence. 

Dated:  August  23. 1993. 

Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  93-21468  Filed  9-2-93;  8:4S  am| 
BILLING  CODE  «a20-34-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.015] 

National  Resource  Centers  Program 
for  Foreign  Language  and  Area 
Studies  or  Foreign  Language  and 
International  Studies  and  Foreign 
Language  and  Area  Studies 
Fellowships  Program;  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year(FY)  1994 

Purpose  of  Program:  These  programs 
make  awards  to  institutions  of  higher 
education  for  general  assistance  in 
strengthening  nationally  recognized 
centers  of  excellence  in  foreign  language 
and  area  or  international  studies  and  for 
fellowship  assistance  to  meritorious 
students  undergoing  advanced  training 
in  modem  foreign  languages  and  relat^ 
area  or  international  studies. 

Deadline  for  Transmittal  of 
Applications:  November  3, 1993. 

Deadline  for  Intergovernmental 
Review:  January  2, 1994. 

Applications  AvailrAle:  September  3, 
1993. 

Available  Funds:  For  FY  1994  the 
Administration  has  requested 
$17,575,000  for  new  awards  under  the 


National  Resource  Centers  Program  and 
$12,767,000  for  the  Foreign  Language 
and  Area  Studies  Fellowships  Program; 
However,  the  actual  level  of  funding  is 
continent  on  final  congressional  action. 

For  tne  National  Resource  Centers 
Program,  it  is  anticipated  that  the  funds 
requested  could  support  approximately 
105  awards  to  centers  at  an  average  level 
of  approximately  $167,000  per  award. 
The  range  of  awards  is  estimated  to  be 
$87,000  to  $235,000.  While  a  significant 
number  of  awards  available  for  FY  1994 
may  be  used  for  international  affairs  or 
topic-oriented  centers,  most  of  the  funds 
will  help  insure  the  maintenance  of  a 
minimal  national  capability  in  modem 
foreign  languages  and  area  studies  for 
every  major  region  of  the  world.  Awards 
may  be  used  for  undergraduate  centers 
or  for  comprehensive  centers,  which 
include  undergraduate,  graduate,  and 
professional  school  components. 

For  the  Foreign  Language  and  Area 
Studies  Fellowships  Ingram,  it  is 
anticipated  that  approximately 
$12,767,000  will  be  available  for 
institutional  awards  for  fellowships  for 
foreign  language  study  on  the  major 
regions  of  the  world,  as  well  as  area  and 
international  studies.  Approximately 
1,050  individual  awards  (625  academic 
year  and  425  summer)  could  be 
allocated  by  grantee  institutions  with 
FY  1994  fun^  at  this  level  of  binding. 
The  Secretary  would  include,  in 
institutional  grants,  funds  for  tuition 
and  fees  as  well  as  subsistence,  and,  in 
some  cases,  travel  allowances  for  each 
fellowship  award. 

For  FY  1994,  subsistence  allowance 
levels  will  be  at  least  $8,000  for  an 
academic  year  fellowship  and  $1,500  for 
a  summer  intensive  language 
fellowship.  In  the  event  that  increased 
funding  becomes  available,  subsistence 
allowance  levels  may  be  increased; 
Fellowship  program  applicants 
therefore  may  wish  to  propose  budgets 
with  subsistence  allowances  of  $9,000 
for  an  academic  year  fellowship  and 
$1,750  for  a  summer  intensive  language 
fellowship.  Budgets  for  fellows  who 
travel  to  summer  language  programs  on 
other  campuses  or  abroad  may  also 
include  up  to  $1,000  each  in  travel 
funds.  The  amount  of  the  award  will  not 
include  allowances  fcH*  dependents. 
Budgetary  adjustments  will  be  made,  as 
necessary,  during  the  grant  negotiation 
process. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months,  beginning 
August  15, 1994. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
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34  CFR  Parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  these 
programs  in  34  CFR  Parts  655,  656,  and 
657. 

Priorities  for  National  Resource 
Centers: 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  656.23(a)(1), 

(a)(2),  and  (a)(4),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priorities.  The 
Secretary  funds  only  applications  that 
meet  both  of  these  absolute  priorities. 

Absolute  Priority  1:  Projects  that 
include  the  initiation  or  expansion  of 
training  activities  for  teachers  and 
curriculum  coordinators  in  elementary 
and  secondary  schools  and  in 
institutions  of  higher  education  on  the 
language(s),  area  studies,  or  general 
topic  of  the  center. 

Absolute  Priority  2:  (a)  Projects  that 
focus  on  a  specific  area  or  country;  or 

(b)  Projects  that  focus  on  international 
studies  or  topics  or  issues  of  global 
importance  or  both. 

Invitational  Priority:  The  Secretary  is 
also  interested  in  applications  that  meet 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 

(1)  Projects  that  focus  substantively 
on  speciflc  countries  or  world  areas, 
particularly: 

(a)  Africa. 

(b)  Canada. 

(c)  East  Asia. 

(d)  Eastern  Europe,  Russia,  and 
Eurasia. 

(e)  Inner  Asia. 


(f)  Latin  America. 


(i)  South  Asia. 


(2)  Projects  that  include  the  following 
activities: 

(a)  Development  and  implementation 
of  plans  for  evaluating  and  improving 
foreign  language  programs  in  ways 
compatible  with  developing  national 
standards. 

(b)  Summer  intensive  language 
programs  that  are  conducted  in 
cooperation  with  other  institutions  of 
higher  education  and  offer  instruction 
providing  the  equivalent  of  a  full 
academic  year’s  work  in  language 
training. 

(c)  Special  library  projects  for 
acquiring  or  cataloging  unique 
collections  carried  out  in  cooperation 
with  other  institutions  of  higher 
education  or  both. 

(d)  Initiation  or  strengthening  of 
linkages  between  language  and  area 


studies  programs  and  professional 
disciplines,  including  education. 

(e)  Developing  new  courses  or 
curriculum  in  disciplines  and  current 
issues  that  are  currently 
underrepresented  in  the  center’s  basic 
program.  Current  issues  might  include 
topics  such  as: 

(i)  Environmental  or  health  issues  or 
both. , 

(ii)  Political,  cultural,  legal,  and 
economic  aspects  of  transition  to 
democracy. 

(iii)  Nationalism  and  ethnic  identity 
issues. 

Applicants  should  be  aware  that,  in 
addition  to  any  proposed  priority 
activities,  every  application  must 
describe  all  activities  related  to  the 
selection  criteria  in  34  CFR  656.21  or  34 
CFR  656.22. 

Priorities  for  Foreign  Language  and 
Area  Studies  Fellowships: 

Competitive  Priorities:  Under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  657.22  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priorities.  The  Secretary 
awards  up  to  20  points  to  an  application 
that  meets  these  competitive  priorities 
in  a  particularly  effective  way.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

(1)  Applicants  that  propose  to  make 
fellowship  awards  to  students  in  a 
variety  of  humanities  and  social  science 
disciplines,  as  well  as  professional 
Helds. 

(2)  Applicants  that  assign  lowest 
consideration,  in  the  selection  of 
fellows,  to — 

(a)  Students  who  already  possess 
language  fluency  equivalent  to  educated 
native  speakers  in  the  language  for 
which  the  award  is  sought;  and 

(b)  Students  who  are  taking  the  Hrst 
12  semester  hours  or  the  equivalent  in 
Chinese,  French,  German,  Italian, 
Japanese,  Russian,  and  Spanish 
language  instruction. 

For  Applications  or  Information 
Contact:  Dr.  Ann  I.  Schneider,  Ms. 
Michelle  D.  LeSourd,  or  Ms.  Jane  L. 
Jordan,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  room  3053, 
ROB-3,  Washington,  DC  20202-5331. 
Telephone  (202)  708-7283.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m. 
Eastern  time,  Monday  through  Friday. 

Program  Authority:  20  U.S.C  1122. 


Dated:  August  27, 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  93-21437  Filed  9-2-93;  8:45  am) 
BiLUNQ  CODE  4000-01-P 


National  Assessment  Governing 
Board;  Hearings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  hearings. 

SUMMARY:  The  Council  of  Chief  State 
School  OfHcers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB),  U.S.  Department  of  Education, 
is  announcing  three  public  hearings. 
These  hearings  will  be  conducted  as 
part  of  the  Council’s  contract  for  NAGB 
for  the  purpose  of  developing  an 
assessment  framework  and 
speciHcations  for  the  1996  National 
Assessment  of  Education  Progress 
(NAEP)  Arts  Education  Consensus 
Project.  Public  and  private  parties  and 
organizations  with  an  interest  in  arts 
education  and  assessment  are  invited  to 
present  written  and  oral  testimony  to 
the  Council. 

Each  hearing  will  focus  on  the  Hrst 
draft  of  a  framework  for  the  national 
assessment  of  arts  education  for  NAEP 
which  will  be  given  to  a  national  sample 
of  students  in  grades  4,  8,  and  12.  The 
results  of  the  hearings  are  particularly 
important  because  they  will  provide 
broad  public  input  in  developing  the 
arts  education  assessment  framework  to 
be  used  in  the  planned  national  NAEP 
examination  in  1996.  This  assessment 
will  measure  American  students’ 
progress  in  arts  education.  These 
hearings  are  being  conducted  pursuant 
to  Public  Law  100-297,  Section  6(E), 
which  states  that  “Each  learning  area 
assessment  shall  have  goal  statements 
devised  through  a  national  consensus 
approach,  providing  for  active 
participation  of  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public.’’ 

DATES:  The  dates  of  the  three  public 
hearings  have  been  set  as  follows; 

•  October  1, 1993  in  Seattle, 
Washington. 

•  October  5, 1993  in  Chicago.  Illinois. 

•  October  7, 1993  in  Washington,  DC 

The  first  hearing  is  scheduled  from  2 

p.m.  to  6  p.m.  and  will  be  hosted  by  the 
Seattle  Art  Museum  in  Seattle, 
Washington.  The  second  hearing  is 
sponsoi^  by  the  Chicago  Art  Institute, 
Chicago,  Illinois  fix)m  1  p.m.  to  5  p.m. 
The  third  and  final  hearing  will  be  held 
from  1  p.m.  to  5  p.m.  at  the  Kennedy 
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Center  for  the  Performing  Arts  in 
Washington,  DC  Persons  desiring  to 
present  oral  statements  at  any  of  these 
hearings  shall  submit  a  notice  of  intent 
to*  appear,  postmarked  no  fewer  than  ten 
(10)  days  prior  to  the  scheduled  meeting 
date.  The  scheduling  of  oral 
presentations  cannot  be  guaranteed  for 
notices  of  intent  received  less  than  10 
days  prior  to  the  hearing. 

Notices  of  Intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers.  One 
Massachusetts  Avenue  NW.,  suite  700, 
Washington,  DC,  Attn:  Bonnie  Verrico — 
Public  Hearings. 

Individuals  may  also  request  a  copy  of 
the  draft  framework,  prepared  by  the 
1996  NAEP  Arts  Education  Consensus 
Project  committees  and  staff.  This 
document  represents  the  project’s  first 
attempt  at  outlining  the  national  arts 
education  assessment  for  1996,  and  will 
serve  as  the  springboard  for  public 
comment  and  review.  Requests  for  the 
draft  framework  may  be  made  to  the 
Council  (address  above),  or  by  phone  to 
the  numbers  listed  below. 

LOCATtONS:  For  detailed  information  on 
the  exact  locations  of  all  public 
hearings,  please  contact  Council  offices 
at  (202)  336-7021. 

WRITTEN  STATEMENTS:  Written 
Statements  may  be  submitted  for  the 
public  record  in  lieu  of  oral  testimony 
up  to  30  days  after  each  hearing.  These 
statements  should  be  sent  directly  to  the 
Council  (see  aforementioned  address)  in 
the  following  format: 

/.  Issues  and  Questions  Addressed: 

Testimony  should  respond  to  the 
content  and  layout  of  the  draft  arts 
education  assessment  framework,  and 
the  following’  questions: 

1.  Does  the  1996  Arts  Education 
Assessment  combine  feasibility  and 
vision? 

2.  Does  the  framework  contain 
appropriate  assessment  content  for 
students  in  grades  4,  8,  and  12? 

3.  Does  the  framework  address  what 
counts  as  learning  in  the  arts? 

4.  Is  the  form  of  the  arts  education 
assessment  appropriate  for  a  large-scale 
national  assessment? 

5.  Will  this  assessment  contribute  to 
the  creation  of  a  resonant  system  of 
curriculum,  instruction,  and 
assessment? 

//.  Summary: 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

III.  Discussion: 

The  narrarive  should  provide 
information,  points  of  view  and 


recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  question(s)  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  Tfie 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation. 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format,  as  much  as  it  is  possible. 
HEARINGS  OBJECTIVES  AND  PROCEDURES: 
The  Council  seeks  participation  in  the 
hearings  from  a  broad  spectrum  of 
individuals  and  organizations  in  the 
sharing  of  opinions  and 
recommendations  regarding  arts 
education  proficiencies,  knowledge,  and 
those  skills  and  strategies  to  be  assessed 
at  grade  levels  4.  8,  and  12.  The  list  of 
speakers  shall,  on  the  one  hand,  provide 
a  wide  range  of  viewpoints  and 
interests,  but  also  be  organized  to 
respect  the  time  constraints  of  the 
hearing  schedule. 

The  goal  of  the  hearings  is  to  provide 
a  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
artists,  parents  and  concerned  members 
of  the  general  public.  Following  a  brief 
introduction  to  the  project  by  the 
Council  of  Chief  State  School  Officers, 
the  majority  of  the  session  will  be 
devoted  to  presentations  by  scheduled 
speakers. 

As  listed  in  the  “Dates”  section  above, 
speakers  wishing  to  present  statements 
shall  file  notices  of  intent.  To  assist  the 
Council  in  appropriately  scheduling 
speakers,  the  written  notice  of  intent  to 
present  oral  testimony  should  include 
the  following  information: 

(1)  Name,  address  and  telephone 
number  of  each  person  to  appear; 

(2)  Affiliation  (if  any); 

(3)  A  brief  statement  of  the  issues 
and/or  concerns  that  will  be  addressed; 
and 

(4)  Whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  limit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  will 
have  an  opportunity  to  speak,  time 
limits  may  not  allow  this  to  occur.  The 
Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers. 

All  written  statements  presented  at 
the  hearings  will  be  accepted  and 


incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  after  each  hearing  in 
order  to  be  included  in  the  public 
record.  However,  while  written 
statements  received  after  this  date  will 
be  accepted,  inclusion  in  the  public 
record  cannot  be  guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  hearings.  The  proceedings 
will  be  audiotaped.  The  hearings  can 
also  be  signed  for  the  hearing-impaired, 
upon  advance  request. 

ADDITIONAL  INFORMATION:  Additional 
information  is  available  from  the 
Council  offices  for  anyone  wishing  to 
obtain  more  specifics  on  the  assessment 
project.  A  brochure  and  informational 
paper  have  been  developed  by  the 
Council  and  its  subcontractors.  A  draft 
assessment  framework  document  will  be 
made  available  to  interested  parties 
prior  to  the  hearings  in  October. 
Individuals  desiring  additional 
information  on  a  specific  hearing  should 
contact  Council  offices  at  (202)  336- 
7021. 

STEPS  AFTER  HEARING:  The  Council  will 
review  and  analyze  all  comments  and 
options  received  in  response  to  this 
announcement.  A  report  of  the 
outcomes  of  these  hearings  will  be  made 
available  to  the  public  upon  request 
after  December  1993. 

The  results  of  this  public  testimony, 
along  with  the  Council’s  Arts  Education 
Consensusxommittee  work,  will  be 
used  to  formulate  recommendations  for 
the  1996  NAEP  Arts  Education 
Assessment  for  the  National  Assessment 
Governing  Board.  The  Board,  charged 
with  developing  the  assessment 
framework  and  specifications,  will  take 
final  action  on  the  Council’s 
recommendations  in  the  spring  of  1994. 

A  record  of  all  Council  proceedings 
will  be  kept  at  the  Council  of  Chief  State 
School  Officers  until  March  1994  at 
which  time  all  records  will  be 
transferred  to  the  National  Assessment 
Government  Board,  and  will  be 
available  for  public  inspection. 

Dated:  August  31, 1993. 

Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  93-21560  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4000-01-M 
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DEPARTMENT  OF  ENERGY 

Opportunity  for  Additional  Public 
Conunent,  Environmental  Impact 
Statement  on  Environmental 
Restoration  and  Waste  Management 
Activities  at  the  Idaho  National 
Engineering  Laboratory 

AGENCY:  Department  of  Energy — Idaho 
Operations  Office. 

ACTION:  Notice  of  Opportunity  for  public 
comment  on  expanding  the  scope  of 
analysis  of  spent  nuclear  fuel  in  the 
Environmental  Impact  Statement  on 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  Idaho 
National  Engineering  Laboratory  (INEL 
ER&WM  EIS)  in  response  to  the  Order 
of  the  U.S.  District  Court  for  the  District 
of  Idaho  (June  28, 1993)  and  public 
comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  invites  public  comment  on  the 
proposed  expansion  of  the  scope  of 
analyses  of  the  transportation,  receipt, 
processing,  and  storage  of  spent  nuclear 
fuel  to  be  included  in  the 
Environmental  Impact  Statement  (EIS) 
on  Environmental  Restoration  and 
Waste  Management  (ER&WM)  activities 
at  the  Idaho  National  Engineering 
Laboratory  (INEL).  As  more  fully 
described  below,  DOE  proposes  to 
expand  the  scope  of  this  EIS  to  include 
those  elements  specified  in  the  Court’s 
Order,  including  the  alternative  of 
transporting,  receiving,  processing,  and 
storing  spent  nuclear  fuel  (SNF)  at  sites 
other  than  the  INEL.  The  SNF  to  be 
considered  includes  that  from:  (1)  The 
Fort  St.  Vrain  nuclear  power  station  in 
Colorado;  (2)  Naval  reactors  (Naval 
warships  and  ship  prototypes):  (3) 
domestic  university  research  reactors; 

(4)  other  DOE  facilities;  and  (5)  foreign 
research  reactors.  The  alternative  sites 
would  include  at  least  the  DOE  sites  at 
Hanford  and  Savannah  River,  as  well  as 
a  number  of  naval  facilities  (identified 
below  in  SUPPLEMENTARY  INFORMATION) 
at  which  naval  reactor  fuel  is  currently 
handled. 

The  Notice  of  Intent  (NOI)  to  prepare 
this  EIS  was  issued  on  October  5. 1992 
(57  FR  45773)  and  proposed  a  scope 
which  included  the  analysis  of  waste 
and  SNF  management  and  technology 
development,  as  well  as  of  other 
ER&WM  activities  at  the  INEL.  The 
proposed  scope  did  not  include  analysis 
of  the  potential  impacts  of  transporting, 
receiving,  processing,  and  storing  SNF 
at  sites  other  than  the  INEL.  Two 
alternatives,  the  “proposed  action”  and 
“no-action”  were  initially  proposed  in 
that  NOI.  Written  comments  and 
suggestions  on  the  proposed  scope  were 


invited,  and  DOE  conducted  five  public 
scoping  hearings  in  Idaho  during  the 
scoping  period  which  ended  December 
4. 1992. 

On  June  28, 1993,  as  an  outgrowth  of 
civil  lawsuits  involving  the  DOE,  Public 
Service  Company  of  Colorado  (owner  of 
the  Fort  St  Vrain  power  station),  and 
the  State  of  Idaho,  the  U.S.  District 
Court  for  the  District  of  Idaho  ordered 
the  DOE  to  prepare  a  comprehensive, 
site-wide  environmental  impact 
statement  on  the  direct  and  indirect 
environmental  effects  of  all  major 
federal  actions  involving  the 
transportation,  receipt,  processing,  and 
storage  of  spent  nuclear  fuel  at  the  INEL. 
The  scope  ordered  by  the  Court  includes 
evaluating  the  alternative  of 
transporting,  receiving,  processing,  and 
storing  spent  nuclear  fuel,  including 
spent  fuel  from  Naval  vessels,  at  sites 
other  than  the  INEL.  DOE  intends  to 
comply  with  the  Court  Order  for  a 
comprehensive  EIS  by  expanding  the 
scope  of  the  INEL  ER&WM  EIS,  which 
was  previously  noticed  and  is  currently 
in  preparation,  with  respect  to  its 
analyses  of  SNF. 

On  August  9. 1993,  the  Secretaries  of 
Energy  and  the  Navy,  and  the  Governor 
of  Idaho  reached  an  agreement  (Idaho 
Agreement)  which,  among  other 
elements,  requires  DOE  to  issue  an 
Implementation  Plan  for  the  EIS  ordered 
by  the  Court  not  later  than  November  1, 
1993.  DOE  proposes  to  complete  the 
Implementation  Plan  currently  being 
prepared  by  expanding  its  scope  to 
include  both  those  elements  specified  in 
the  Court’s  Order,  including  the 
alternative  of  transporting,  receiving, 
processing,  and  storing  spent  nuclear 
fuel  at  sites  other  than  the  INEL,  as  well 
as  those  elements  resulting  firom  the 
earlier  public  scoping  process. 

Since  the  proposed  scope  of  the  INEL 
ER&WM  EIS  is  being  expanded  in 
response  to  prior  public  comments  and 
in  compliance  with  the  order  of  the 
Court,  and  will  involve  analyses  of 
transporting,  receiving,  processing  and 
storing  SNF  at  sites  other  than  INEL, 
this  notice  advises  the  public  and 
interested  parties  of  an  opportunity  to 
comment  orally  or  in  writing  on  the 
EXDE  propiosal  to  expand  the  scope  of 
that  EIS,  as  described  above. 

To  ensure  that  the  Implementation 
Plan  and  the  INEL  ER&WM  EIS  address 
the  full  range  of  issues,  DOE  invites 
comments  fiem  interested  agencies, 
organizations  and  the  general  public  on 
the  Court-ordered  expansion  of  scopie  to 
include  potential  alternative  sites  for 
transport,  receipt,  processing,  and 
storage  of  SNF.  Potential  alternative 
sites  to  be  considered  in  response  to  the 
Court  Order  were  identified  based  on 


criteria  outlined  below  under 
SUPPLEMENTARY  INFORMATION. 

EXDE  wishes  to  provide  the 
opportunity  for  public  input  to  the 
expanded  scopp  of  this  EIS  at  all  the 
potentially  affected  sites  and  to  include, 
to  the  extent  feasible,  consideration  of 
that  input  in  the  initial  issuance  of  the 
Implementation  Plan  to  be  issued  by 
November  1, 1993.  Accordingly,  in 
addition  to  accepting  written  comments 
by  mail,  DOE  is  establishing  a  toll-free 
telephone  number  which  may  be  called 
by  interested  parties  to  provide 
comments  by  recording  of  spoken 
comments,  or  by  sending  written 
comments  by  facsimile. 

Interested  persons  calling  the  toll-free 
number  (1-800-682-5583)  will  be  asked 
by  the  operator  to  register  fw  the  record 
by  providing  tlieir  names  and  addresses. 
Callers  will  then  receive  instructions  on 
how  to  submit  oral  or  facsimile 
comments.  Oral  comments,  which  will 
be  recorded  electronically  and 
transcribed,  should  be  limited  to  five 
minutes.  While  the  comment  line  will 
be  available  24  hours  per  day.  seven 
days  per  week,  operators  will  be 
available  only  from  8  a.m.  to  10  p.m. 
Eastern  time,  Monday  through  Friday. 
Persons  calling  after  these  hours  or  on 
weekends  will  be  asked  electronically  to 
register  and  record  comments. 
Comments  may  also  be  submitted  by 
facsimile,  24  hours  per  day,  seven  days 
per  week.  Written  comments  will  also 
be  accepted  by  mail  (see  ADDRESSES 
below). 

Transcripts  of  the  recorded  spoken 
comments  and  copies  of  the  facsimile 
and  written  comments  will  be  made 
available  for  inspection  at  the  following 
locations  during  regular  business  hours, 
Monday  through  Friday: 

1.  INEL  Public  Reading  Room, 
University  Place,  1776  Science  Center 
Drive,  Idaho  Falls,  ID 

2.  Idaho  Falls  Public  Library,  457 
Broadway,  Idaho  Falls,  ID 

3.  Pocatello  Public  Library,  812  East 
Clark,  Pocatello,  ID 

4.  Twin  Falls  Public  Library,  434  2nd 
Street  East,  Twin  Falls,  ID 

5.  Boise  Public  Library.  715  South 
Capitol  Boulevard,  Boise,  ID 

6.  University  of  Idaho  Library, 
Government  Document  Department, 
Rayburn  Street,  Moscow,  ID 

7.  US  EXDE  Reading  Room,  University  of 
SC,  Aiken  Campus.  University 
Library,  2nd  Floor,  University 
Parkway,  Aiken,  SC 

8.  US  DOE  Public  Reading  Room, 
Federal  Building,  room  157,  825 
Jadwin  Avenue.  Richland,  WA 

9.  Freedom  of  Information  Reading 
Room,  room  lE-190,  Forrestal 
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Building,  1000  Independence  Avenue 
SVV.,  Washington,  DC. 

Copies  of  this  material  will  also  be 
made  available  to  public  libraries  in 
communities  near  the  Naval  shipyards 
and  Naval  prototype  sites  identified  in 
this  Notice. 

DATES:  The  public  comment  period  on 
the  expand^  scope  of  the  EIS  will 
extend  until  October  4, 1993.  All 
comments  received  by  the  end  of  the 
public  comment  period  will  be 
considered.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  to  the  extent  practicable. 
However,  time  may  not  permit  those 
comments  received  after  September  30 
to  be  considered  in  the  Implementation 
Plan  due  to  be  issued  no  later  than 
November  1.  Should  comments  received 
after  September  30  require  an  amended 
Implementation  Plan,  one  will  be  issued 
no  later  than  January  14, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Mr.  Rob  S.  Rothman, 
ER&WM  EIS  Project  Manager,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  P.O,  Box  1625,  Idaho  Falls, 

Idaho,  83415-1570.  Envelopes  should 
be  marked  “Attention:  INEL  ER&WM 
EIS”. 

FOR  FURTHER  INFORMATION:  Those  not 
desiring  to  submit  comments  at  this 
time,  but  who  would  like  to  receive  a 
copy  of  the  Implementation  Plan  and/or 
the  Draft  EIS  (DEIS)  when  they  are 
issued,  should  notify  Rob  Rothman  (see 
ADDRESSES  above)  or  call  the  toll-free 
information  number  (1-800-682-5583). 
When  the  DEIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media,  and  comments  will  be  solicited 
on  its  contents. 

General  information  on  the  DOE 
NEPA  process  can  be  obtained  from  the 
Office  of  the  Assistant  Secretary  for 
Environment,  Safety  and  Health,  Ms. 
Carol  Borgstrom,  Director,  Office  of 
NEPA  Oversight,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW,,  Washington,  DC  20585.  Ms. 
Borgstrom  may  be  reached  by  phone  at 
(202)  586-^600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  In 
November  1989,  the  Secretary  of  Energy 
established  the  DOE  Office  of 
Environmental  Restoration  and  Waste 
Management  (ER&WM)  to  establish  and 
implement  a  systematic,  integrated 
DOE-wide  approach  to  site  cleanup 
activities  and  waste  management 
practices,  including  the  management  of 
spent  nuclear  fuel  (SNF).  In  January  of 
1990,  the  Secretary  determined  that  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  the  DOE  ER&WM 
activities  would  be  prepared,  and  a  NOI 


to  prepare  the  ER&WM  PEIS  was 
published  on  October  22, 1990  (55  FR 
42633).  The  public  scoping  process  for 
the  PEIS  extended  to  February  19, 1991 
and  included  a  total  of  23  public 
hearings  held  nationwide.  Over  1,200 
people  provided  approximately  7,000 
comments  during  that  process. 

Comments  relevant  to  SNF  received 
during  those  hearings  will  be 
considered  in  the  development  of  the 
Implementation  Plan  for  the  ER&WM 
Environmental  Impact  Statement  (EIS) 
for  the  Idaho  National  Engineering 
Laboratory  (INEL). 

The  PEIS  will  assess  the  potential 
environmental  consequences  of 
alternative  programmatic  approaches  to 
implementing  future  waste  management 
activities,  and  the  cleanup  of 
contamination  from  past  operations. 

The  Draft  Implementation  Plan  for  the 
PEIS  was  issued  for  public  comment  in 
January  1992  and  noted  that  “even 
though  SNF  is  not  considered  a  waste, 
the  PEIS  will  assume  the  need  for  and 
evaluate  the  impacts  of  interim  storage 
and  treatment  for  disposal  of  DOE 
owned  SNF.”  (In  this  Notice,  “interim 
storage”  and  “storage”  have  the  same 
meaning;  i.e.,  retention  in  a  safe  and 
secure  manner  pending  final  disposal 
offsite.) 

The  NOI  to  prepare  an  EIS  on 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  Idaho 
National  Engineering  Laboratory  was 
issued  on  October  5, 1992  (57  FR  45773) 
and  proposed  a  scope  which  included 
the  continuation  of  existing  ER&WM 
activities  at  INFL  as  well  as  planned 
near-term  projects  and  new  activities 
that  could  be  initiated  within  a  5  to  10 
year  time  frame  following  the  issuance 
of  a  Record  of  Decision  (ROD).  The 
activities  to  be  analyzed  included 
decontamination  and  decommissioning 
of  existing  facilities,  environmental 
cleanup  and  restoration,  waste  and  SNF 
management  and  technology 
development,  as  well  as  other  ER&WM 
support  activities  at  INEL. 

The  NOI  indicated  that  there  was  a 
need  to  increase  existing  SNF  storage 
capacity  for  ongoing  and  proposed  new 
receipts,  while  new  technologies  to 
prepare  SNF  for  ultimate  disposal  are 
investigated  and  tested.  It  was  proposed 
that  the  increased  storage  capacity 
would  be  obtained  by  modif^ng 
existing  facilities.  The  receipt  of  SNF  at 
INEL’s  Idaho  Chemical  Processing  Plant 
(ICPP)  fi'om  the  Naval  Reactors  Facility 
(NRF)  at  INEL  and  its  storage  at  ICPP 
were  to  be  analyzed  in  the  INEL 
ER&WM  EIS,  but  alternatives  to 
examination  of  SNF  at  NRF  were  not  to 
be  analyzed  as  part  of  the  ER&WM 


activities  included  in  the  proposed 
action. 

The  scoping  period  of  60  days  ended 
December  4, 1992,  during  which  public 
scoping  meetings  were  held  in  5  cities 
in  Idaho.  DOE  received  a  total  of  1022 
oral  and  written  comments  in  the  form 
of  194  statements  during  the  comment 
period. 

On  June  28, 1993,  as  an  outgrowth  of 
civil  lawsuits  involving  the  DOE,  Public 
Service  Company  of  Colorado,  and  the 
State  of  Idaho,  the  U.S.  District  Court  for 
the  District  of  Idaho  ordered  the  DOE  to 
“prepare  a  comprehensive,  site-wide 
environmental  impact  statement — that 
discloses  and  evaluates  the  following: 

“A.  The  direct  and  indirect 
environmental  effects  of  all  major 
federal  actions  involving  the 
transportation,  receipt,  processing,  and 
storage  of  spent  nuclear  fuel  at  the  INEL; 

“B.  How  each  major  federal  action 
involving  the  transportation,  receipt, 
processing,  and  storage  of  spent  nuclear 
fuel  at  the  INEL,  in  conjunction  with  all 
related  or  connected  actions,  as  well  as 
past,  present  and  reasonably  foreseeable 
future  actions,  cumulatively  and 
synergistically  impact  the  quality  of  the 
human  environment; 

“C.  A  reasonable  range  of  alternatives 
to  each  major  federal  action  involving 
the  transportation,  receipt,  processing, 
and  storage  of  spent  nuclear  fuel  at  the 
INEL — including  the  abandoning  of 
these  actions  (i.e.  the  “no-action” 
alternative)  and  the  alternative  of 
transporting,  receiving,  processing,  and 
storing  spent  nuclear  fuel  at  sites  other 
than  the  INEL.” 

The  Order  issued  by  the  Court  applies 
to  SNF  from  Naval  reactors  as  well  as 
other  SNF  which  DOE  has  committed  in 
the  past  or  may  propose  in  the  future  to 
accept  at  INEL.  The  other  SNF  includes, 
for  example,  that  from  the  Fort  St. 

Vrain,  Three  Mile  Island  Unit  2  and 
Peachbottom  Unit  1  nuclear  power 
reactors,  and  SNF  from  other  power 
reactors  currently  at  the  West  Valley, 

NY,  site,  as  well  as  firom  DOE  and 
domestic  research  and  test  reactors  and 
U.S.  origin  SNF  from  foreign  research 
reactors  (FRR).  Some  of  that  power 
reactor  and  FRR  SNF  is  currently  stored 
at  INEL.  Naval  SNF  is  being  held  at 
Naval  facilities  where  ships  are  being 
refueled  or  defueled.  Both  DOE  and  the 
Department  of  the  Navy,  as  a 
cooperating  agency  under  NEPA,  are 
proceeding  expeditiously  to  satisfy  the 
reguirements  imposed  by  the  Court. 

On  August  9, 1993,  the  Secretaries  of 
Energy  and  the  Navy,  and  the  Governor 
of  Idaho  reached  an  agreement  (Idaho 
Agreement)  which,  among  other  things, 
requires  DOE  to  issue  an 
Implementation  Plan  for  the  EIS  ordered 
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by  the  Court  not  later  than  November  1, 
1993.  DOE  proposes  to  complete  the 
Implementation  Plan  currently  being 
prepared  for  the  INEL  ER&WM  EIS  by 
expanding  its  scope  to  include  all  the 
elements  specified  in  the  Court's  Order, 
including  the  alternative  of  transporting, 
receiving,  processing,  and  storing  spent 
nuclear  fuel  at  sites  other  than  the  INEL, 
in  addition  to  the  changes  in 
alternatives  for  ER&VVM  activities 
already  planned  to  be  inclpded  which 
resulted  from  the  earlier  public  scoping 
process.  In  view  of  the  requirements  of 
the  Court’s  Order  w'ith  respect  to  the 
analysis  of  SNF,  the  INEL  ER&WM  EIS 
will  include  the  programmatic  analysis 
of  SNF  alternatives  that  was  being 
prepared  for  the  PEIS. 

This  notice  of  opportunity  for 
comment  is  an  invitation  to  all 
interested  individuals,  agencies,  and 
organizations  to  submit  their  views  on 
the  expanded  scope  of  the  INEL 
ER&WM  EIS  ordered  by  the  Court, 
including  views  on  issues  related  to  the 
impacts  of  transporting,  receiving, 
processing,  and  storing  spent  nuclear 
fuel,  including  Naval  SNF,  at  sites  other 
than  the  INEL.  Because  of  the  variety  of 
potential  origins  and  destinations  of 
SNF  to  be  evaluated,  the  alternative 
locations  to  be  considered  include  not 
only  the  EXDE  sites  for  SNF  storage,  but 
also  Naval  facilities  for  storage  and 
examinaffon  of  Naval  SNF,  and 
potential  ports  at  which  FRR  SNF  may 
be  received  for  transshipment. 

The  DOE  sites,  other  than  INEL, 
which  are  proposed  to  be  evaluated  as 
alternative  locations  for  transporting, 
receiving,  processing  and  storing  of  non- 
Naval  reactor  SNF,  were  identified  on 
the  basis  of  their  existing  facilities  and 
prior  experience  with  handling  and 
storage  of  large  quantities  and  varied 
types  of  SNF.  They  include; 

Savannah  River  Site,  Aiken,  SC 
Hanford  Reservation,  Richland,  WA 
The  Naval  and  DOE  facilities  (other 
than  INEL)  at  which  storage  and 
examination  of  Naval  SNF  will  be 
assessed  include; 

Norfolk  Naval  Shipyard,  Portsmouth, 

VA 

Portsmouth  Naval  Shipyard,  Kittery,  ME 
Pearl  Harbor  Naval  Shipyard,  Honolulu. 
HI 

Puget  Sound  Naval  Shipyard, 
Bremerton,  WA 

Kesselring  Site,  West  Milton,  NY 
Hanford  Reservation,  Richland,  WA 
Savannah  River  Site,  Aiken,  SC 
Neither  Charleston  Naval  Shipyard, 
Charleston.  SC,  nor  Mare  Island  Naval 
Shipyard,  Vallejo,  CA.  are  being 
considered  since  they  are  planned  to  be 
closed  and  returned  to  the  local 


community  for  their  u.se  and  thus  would 
be  unavailable  for  extended  federal  use. 

At  this  time,  EKDE  proposes  to  include 
consideration  of  the  potential  impacts  of 
accepting  U.S.  origin  SNF  from  FRR  in 
evaluating  the  cumulative  impacts  of 
transportation,  receipt,  processing,  and 
storage  of  SNF.  The  pending  proposal  to 
accept  such  SNF  in  support  of  U.S.  non¬ 
proliferation  policy,  however,  would  be 
the  subject  of  a  separate  NEPA 
evaluation,  and  decisions  on  the  import 
of  .such  SNF,  its  port(s)  of  entry,  and  the 
transportation,  receipt,  processing  and 
storage  of  FRR  SNF  within  the  United 
States  would  be  made  on  the  basis  of 
that  separate  EIS.  DOE  invites 
comments  on  this  proposed  scoping 
decision,  further  details  of  which  are 
provided  below. 

In  analyzing  the  potential  impacts  of 
SNF  from  FRR  in  this  EIS,  the  maximum 
potential  impacts  of  the  proposal  to 
accept  such  SNF,  no  matter  what  port  of 
entry  or  storage  site  may  eventually  be 
chosen,  will  be  determined.  Thus,  for 
example,  although  the  separate  FRR 
NEPA  documentation  will  consider 
several  different  ports  of  entry, 
including  low  population  density  ports, 
this  EIS  will  analyze  only  high 
population  density  ports  to  disclose  the 
maximum  potential  impacts  in  the 
highly  improbable  case  of  a  very  severe 
accident  in  port.  Similarly,  although  the 
separate  FRR  NEPA  documentation  will 
consider  a  variety  of  potential  distances 
travelled  overland  between  a  port  and  a 
DOE  receiving  site,  this  EIS  will 
consider  the  longest  potential  distances 
travelled  overland  in  order  to  disclose 
the  maximum  potential  impacts  that 
could  result  from  the  transportation  of 
SNF  from  FRR.  Thus,  for  analytical 
purposes  only,  the  following  locations 
are  proposed  for  evaluation  of  potential 
impacts  in  port  and  in  transit; 

Atlantic  Coast:  New  York,  NY,  Hampton 

Roads.  VA 

Gulf  of  Mexico:  Houston,  TX,  New 

Orleans,  LA 

Pacific  Coast:  Long  Beach,  CA,  Seattle, 

WA 

As  indicated  by  the  preceding 
discussion  of  the  different  types  and 
origins  of  SNF  to  be  analyz^,  the 
locations  of  facilities  potentially  to  be 
considered  in  the  alternative  expanded 
scope  of  the  INEL  ER&WM  EIS  in 
response  to  the  Order  by  the  Court 
include  places  that  were  not  previously 
identified  in  the  public  scoping 
processes  conducted  in  support  of  the 
INEL  ER&WM  EIS  and  the  PEIS.  To 
enhance  public  awareness  of  the 
existence  and  nature  of  this  opportunity 
for  comment,  advertisements  will  be 


placed  in  local  news  media  at  the 
following  location.*!' 

Kittery,  ME 
Buffalo,  NY 
Norfolk,  VA 
Columbia,  SC 
Savannah,  GA 
Houston.  TX 
Idaho  Falls,  ID 
Twin  Falls,  ID 
Bremerton,  WA 
Honolulu,  HI 
Spokane,  WA 
Richmond,  VA 
New  York,  NY 
Windsor,  CT 
Aiken,  SC 
Atlanta,  GA 
Oak  Ridge,  TN 
Denver,  CO 
Moscow,  ID 
Richland,  WA 
Long  Beach,  CA 
Washington,  DC 
Hood  River,  OR 
Olympia,  WA 
Albany,  NY 
Newport  News,  VA 
Charleston,  SC 
Augusta,  GA 
New  Orleans,  LA 
Boise,  ID 
Pocatello,  ID 
Seattle,  WA 
Vallejo.  CA 
Portland,  OR  ' 

Nashville,  TN 
Sacramento,  CA 

Issued  in  Washington,  E)C  this  1st  day  of 
September  1993. 

Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment. 
Safety  and  Health. 

IFR  Doc.  93-21702  Filed  9-2-93;  8:45  am) 
BILLING  CODE  6450-01-l> 

Bonneville  Power  Administration 

Notice  of  Floodplain  Involvement  for 
the  Hot  Springs-Garrision  Tap  Line 
Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  Floodplain 
Involvement. 

SUMMARY:  BPA  is  proposing  to  relocate 
approximately  (1.6  kilometers)  1  mile  of 
the  Hot  Springs-Garrision  230-kV  line  to 
provide  a  tap  for  Montana  Power 
Company’s  (MPC)  Rattlesnake 
Substation  located  in  Missoula  County. 
Missoula,  Montana.  The  tap  will 
provide  a  solution  for  MPC’s  need  to 
upgrade  service  to  the  Missoula  area. 
The  section  of  the  Hot  Springs-Garrision 
230-kV  line  from  tower  59/2  to  60/2  will 
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be  removed  and  the  right-of-way 
abandoned.  The  line  would  be  relocated 
to  an  existing  right-of-way  for  which 
MFC  has  a  transmission  line  easement 
and  where  two  MFC  161-kV  lines  are 
located.  The  relocated  BFA  line  would 
cross  the  floodplain  of  Rattlesnake 
Creek.  In  a  connected  action,  MFC  will 
be  expanding  their  substation  to 
accommodate  several  additional  bays 
for  the  230-kV  tap  line. 

In  accordance  with  10  CFR  part  1022, 
BFA  will  prepare  a  floodplain 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 

DATE:  Comments  are  due  to  the  address 
below  no  later  than  September  20, 1993. 

FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION  CONTACT:  Comments 
and  requests  for  further  information 
should  be  addressed  to:  John  Taves — 
EFBG,  Bonneville  Fower 
Administration,  F.O.  Box  3621, 

Fortland,  Oregon,  97208-3621,  phone 
number  503-230—4995,  fax  number 
503-230-3984. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEFA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  202-586-4600 
or  800-472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
floodplain  that  would  be  crossed  by  this 
project  is  located  in  Township  13  North, 
Range  19  West,  sections  2,  3, 10,  and  11. 
The  towers  would  be  located  on  high 
enough  ground  to  span  the  floodplain, 
though  some  clearing  of  riparian 
vegetation  would  be  needed.  The 
existing  creek  crossing  would  be 
abandoned  and  allowed  to  revert  back  to 
its  natural  state.  There  appear  to  be  no 
feasible  alternatives  to  crossing  the 
floodplain  as  the  line  is  located  on  the 
east  side  of  Rattlesnake  Creek  and  the 
substation  is  located  on  the  west  side. 

In  order  for  the  line  to  be  tapped  at  the 
substation,  the  creek  must  be  crossed. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  assessment  for 
this  proposed  DOE  action.  After  BFA 
issues  the  assessment,  a  floodplain 
statement  of  findings  will  be  published 
in  the  Federal  Register.  Maps  and 
further  information  are  available  from 
BFA  at  the  address  shown  above. 


issued  in  Portland,  Oregon,  on  August  24, 
1993. 

Randall  W.  Hardy, 

Administrator,  Bonneville  Power 
Administration. 

IFR  Doc.  93-21583  Filed  9-2-93;  8:45  am] 
BILLING  COO€  «45(M>1-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2541-004  North  Carolina] 

Cascade  Power  Co.;  Availability  of 
Draft  Environmental  Assessment 

August  30, 1993. 

In  accordance  with  the  National 
Environmental  Folicy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  minor  license  for 
the  existing  Cascade  Froject,  located  on 
the  Little  River  in  Transylvania  County, 
North  Carolina,  near  the  city  of  Brevard, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission’s  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  proposed  project  and  has 
concluded  that  approval  of  the  proposed 
project,  with  appropriate  mitigation 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Fublic  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Flease  affix 
Froject  No.  2541-004  to  all  comments. 
For  further  information,  please  contact 
Mr.  Carl  Keller,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2831. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21498  Filed  9-2-93;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  2446-001  Illinois] 

Commonwealth  Edison  Co.; 
Availability  of  Draft  Environmental 
Assessment 

August  30, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 


the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Dixon  Hydroelectric  Project, 
located  on  the  Rock  River,  in  the  town 
of  Dixon,  in  Lee  County,  Illinois,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Con\mission’s  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigation  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Please 
reference  Project  No.  2446-001  to  the 
comments.  For  further  information, 
please  contact  Michael  Strzelecki, 
Environmental  Assessment  Coordinator, 
at  (202)  219-2827. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21499  Filed  9-2-93;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Project  Nos.  2360-022,  et  al.] 

Hydroelectric  Applications  [Minnesota 
Power  &  Light  Co.,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection; 

1  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2360-022. 

c.  Date  filed:  December  27, 1991. 

d.  Applicant:  Minnesota  Power  & 

Light  Company. 

e.  Name  of  Project:  St.  Louis  River 
Hydroelectric  Project. 

f.  Location:  On  the  St.  Louis,  Cloquet, 
Whiteface,  Skunk,  Beaver,  and  Otter 
Rivers  in  Carlton  and  St.  Louis 
Counties,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  Mr.  Stephen  A. 
Kopish,  Hydro  Operations  Manager, 
Minnesota  Power  &  Light  Company,  30 
West  Superior  Street,  Duluth.  Minnesota 
55802,  (218)  722-2641. 
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.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  October  4, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

l.  Description  o/Pro/ect;  This  project 
includes  nine  developments.  Four  of 
these  developments — Fond  du  Lac, 
Thomson,  Scanlon,  and  Knife  Falls — 
include  power  generating  facilities. 

The  Fond  du  Lac  development 
consists  of:  (1)  an  80-foot-high  concrete 
gravity  arch  dam;  (2)  a  160-acre,  1,280- 
acre-foot  reservoir;  (3)  an  18-foot- 
diameter,  268-foot-long  penstock;  (4)  a 


powerhouse  containing  one  generating 
unit  with  a  total  installed  capacity  of  12 
MW;  and  (5)  appurtenant  facilities. 

The  Thomson  development  consists 
of:  (1)  25  individual  dam  segments  with 
heights  ranging  from  6  feet  to  50  feet;  (2) 
a  375-acre,  2,400-acre-foot  reservoir;  (3) 
a  2.5-mile-long,  36-foot-wide  power 
canal;  (4)  six  400-foot-long,  8-foot- 
diameter  penstocks;  (5)  a  powerhouse 
containing  six  generating  units  with  a 
total  installed  capacity  of  72.6  MW;  and 
(6)  appurtenant  facilities. 

The  Scanlon  development  consists  of: 
(1)  4  individual  dam  segments  with 
heights  ranging  hrom  9  feet  to  24  feet;  (2) 
a  74-acre,  876-acre-foot  reservoir;  (3)  a 


powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
1,600  kW;  and  (4)  appurtenant  facilities. 

The  Knife  Falls  development  consists 
of:  (1)  6  individual  dam  segments  with 
heights  ranging  from  8  feet  to  20  feet;  (2) 
a  235-acre,  1,763  acre-foot  reservoir;  (3) 
a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  2,400  kW;  and  (4) 
appurtenant  facilities. 

The  remaining  five  developments — 
Fish  Lake,  Rice  Lake,  Island  Lake, 
Boulder  Lake,  and  Whiteface — include 
only  dams  and  storage  reservoirs. 
Project  features  for  those  developments 
are  presented  in  the  following  table: 


Development 

No.  of 
dams 

Maximum 
dam  height 
(ft) 

Reservoir 

surface 

area 

(acres) 

Reservoir 
storage  ca¬ 
pacity 
(acre-ft) 

1.  Fish  Lake . 

1 

25 

5,000 

38,000 

2.  Rice  Lake . 

12 

3^1 07 

le’ooo 

3.  Island  Lake  . 

57 

11,200 

171,520 

4.  Boulder  Lake  . 

26 

4’l00 

30,300 

5.  Whiteface . 

5 

39 

4;800 

46!900 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  from  this 
project  to  be  390  GWh. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  put  into  the 
applicant’s  electrical  grid  and 
distributed  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Minnesota  Power  & 
Light  Company,  located  at  30  West 
Superior  Street,  Duluth,  Minnesota 
55802,  or  by  calling  Mr.  Stephen  A. 
Kopish  at  (218)  722-2641. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11351-000. 

c.  Date  filed:  October  7, 1992. 

d.  Applicant:  Old  Columbia  Dam 
Electric  Facility. 

e.  Name  of  Project:  Old  Columbia 
Dam  Project. 

f.  Location:  On  the  Duck  River, 
Columbia  Township,  Maury  County, 
Tennessee. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  J^hra 
Whitehead,  841  McCord  Hollow  Road, 
Hohenwald,  TN  38462,  (615)  796-4139. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  paragraph  DIO. 
(Ctetober  4, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DIO. 

l.  Description  of  Fh-oject:  The 
proposed  project  consists  of  the 
following  features:  (1)  an  existing  dam 
22  feet  high  and  572  feet  long;  (2)  an 
existing  reservoir  with  a  surface  area  of 
80  acres;  (3)  an  existing  powerhouse 
containing  two  turbine-generating  units 
at  a  total  rated  capacity  of  800  kilowatts; 
(4)  an  existing  0.1-mile,  46-kilovolt 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  4  megawatthours.  The  dam  is 
owned  by  the  City  of  Columbia  Water 
and  Power  Department. 

m.  Purpose  of  the  Project:  All  project 
energy  general^  would  be  utilized  by 
the  applicant  for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 


941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Ms.  Debra  Whitehead. 
841  McCord  Hollow  Road,  Hohenwald, 
TN  38462  (615)  796-4139. 

3  a.  Type  of  Application:  Request  for 
Acceleration  of  License  Expiration  Date. 

b.  Project  No.:  2777-004. 

c.  Date  Filed:  December  22, 1992. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Upper  Salmon 
Falls. 

f.  Location:  On  the  Snake  River  in 
Twin  Falls  and  Gooding  Counties, 

Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P.O.  Box  70,  Boise, 

ID  83707,  (208)  383-2676. 

i.  FERC  Contact:  Donald  Wilt,  (202) 
219-2676. 

j.  Comment  Date:  October  12, 1993. 

k.  Description  of  Project:  Idaho  Powe^ 
Company  (licensee)  has  requested  that 
the  Commission  accelerate  the 
expiration  date  of  its  license  for  the 
Upper  Salmon  Falls  Project  from  May 
31, 1999,  to  February  28, 1998.  The 
licensee’s  Upper  Salmon  Falls  Project 
No.  2777  is  located  just  upstream  from 
its  Lower  Salmon  Falls  Project  No.  2061 
and  the  Bliss  Project  No.  1975. 
Environmental  studies  now  underway 
for  the  three-project  reach  are  expect^ 
to  be  completed  in  1995.  The  filing  of 
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license  applications  or  one  application 
for  these  three  projects  and  the 
preparation  of  an  environmental 
assessment  for  the  entire  reach  will  be 
facilitated  by  acceleration  of  the  Upper 
Salmon  Falls  expiration  date. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  4413-006. 

c.  ZJote  Fi7ed;  March  11, 1993. 

d.  Applicant:  Kennebago  Hydro 
Corporation. 

e.  Name  of  Project:  Kennebago 
Project. 

f.  Location:  On  the  Kennebago  River 
and  Kennebago  Lake,  in  Franklin 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Ck)ntact:Mi.  Lewis  W. 
Stuart,  General  Contractor,  P.O.  Box 
2395,  Cundy’s  Harbor,  ME  04011,  (207) 
729-9798. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
291-2866. 

j.  Comment  Date:  October  12, 1993. 
k-.  Description  of  Amendment: 

Kennebago  Power  Corporation  proposes 
to  amend  its  exemption  to  show  the 
correct  installed  capacity  of  the 
Kennebago  Project.  The  project  contains 
a  single  200-4Cw  unit  at  the  Mahaney 
Dam  Development.  This  unit  is  different 
from  the  rebuilt  100-Kw  unit  that  was 
authorized  in  the  exemption.  Also,  the 
project  contains  a  single  700-Kw 
generating  unit  at  the  Kennebago  Falls 
Dam  Development.  This  is  different 
than  the  two  options  for  the 
development  which  were  authorized  in 
the  exemption.  Option  (1)  consisted  of 
two  units  with  rated  capacities  of  180 
Kw  and  588  Kw.  Option  (2)  consisted  of 
three  units  with  rated  capacities  of  100 
Kw,  180  Kw,  and  504  Kw. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

5  a.  Type  of  Application  -  New  License 
for  Major  Project. 

b.  Project  No.:  2069-003. 

c.  Date  Filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
CSmpany. 

e.  Name  of  Project:  Childs-Irving 
Hydroelectric  Project. 

f.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TllN,  R6E,  TllN, 
R7E;  T12N.  R6E;  T12N.  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker, 
Environmental  Licensing.  Arizona 
Public  Service  Company,  P.O.  Box 


53999,  Station  9364,  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:Mi.  Michael 
Strzelecki,  (202)  291-2827. 

j.  Deadline  date  for  interventions  and 
protests:  October  29, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

l.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of:  (1)  A  5-foot-high  concrete 
diversion  structure  on  Fossil  Creek;  (2) 
a  16,578-foot-long  flume;  (3)  a  3,278- 
foot-long  penstodc;  (4)  a  powerhouse 
containing  one  generating  unit  with  a 
total  installed  capacity  of  1,600  Kw;  (5) 
a  tailrace  returning  water  to  the  flume 
of  the  Childs  development;  (6)  a  6.31- 
mile-long  transmission  line  leading  to 
the  powerhouse  of  the  Childs 
development;  and  (7)  appurtenant 
facilities. 

The  Childs  development  consists  of: 
(1)  A  5-foot-high  diversion  structure  on 
Fossil  Creek  located  350  feet  upstream 
of  the  Irving  powerhouse;  (2)  a  23,190- 
foot-long  conduit  discharging  into  the 
licensee’s  Stehr  Lake;  (3)  the  23-acre 
lake  created  by  a  12-foot-high  dam  and 
a  20-foot-high  dam;  (4)  a  6,281-foot-long 
pressure  tunnel  connecting  the  lake 
with  a  penstock;  (5)  the  4,800-fpot-long 
penstock;  (6)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  5,400  Kw;  (7)  a 
tailrace  discharging  water  into  the  Verde 
River;  (8)  two  200-foot-long 
transmission  lines  interconnecting  with 
the  Arizona  Public  Service  Company 
transmission  grid;  and  (9)  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  would  l^  distributed  to  the 
applicant’s  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  CKD  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Arizona  Public 
Service  Company  referenced  above. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.- 10925-001. 

c.  Date  Filed:  July  30, 1993. 

d.  Applicant.  R.M.  Poulin,  LTD. 

e.  Name  of  Project:  Wynantskill. 


f.  Location:  On  Wynantskill  Creek  in 
the  City  of  Troy,  Rensselaer  County, 

New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact.  Rory  M.  Poulin, 
432  5th  Avenue,  Troy,  NY  12182,  (518) 
235-8610. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  Within  60  days  of 
the  date  Hied  shown  in  paragraph  (c). 
(September  28, 1993). 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 

An  existing  15-foot-high,  200-foot-long 
concrete  gravity  dam;  (2)  a  reservoir. 
Burden  Pond,  with  a  15-acre  surface 
area  and  a  48-acre-foot  storage  capacity 
at  normal  water  surface  elevation  177,0 
feet  MSL;  (3)  a  new  concrete  intake 
structure  at  the  left  abutment;  (4)  a  new 
42-inch  diameter,  2,800-foot-long  steel 
penstock;  (5)  a  new  concrete 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  255-Kw  and  one 
generating  unit  witb  a  capacity  of  475- 
Kw  for  a  total  installed  capacity  of  730- 
Kw;  (6)  a  new  tailrace;  (7)  a  new  . 
switchyard;  (8)  a  new  13.2-Kv 
transmission  line;  and  (9)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be  2.3 
million  kilowatt-hours.  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation.  The  dam  is  owned 
by  the  City  of  Troy,  New  York. 

l.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  at  section  8004. 

m.  Pursuant  to  Section  432(b)(7)  of  18 
CFR  of  the  Commission’s  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

7  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11428-000. 

c.  Date  Filed:  August  5, 1993. 

d.  Applicant.  The  City  of  St.  Louis, 
Michigan. 

e.  Name  of  Project:  Municipal  Dam. 

f.  Location:  On  the  Pine  River,  in  the 
City  of  St.  Lewis,  Gratiot  County, 
Michigan. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Larry  A. 
VVernette,  108  West  Saginaw  Street,  St. 
Louis,  Michigan  48880,  (517)  681-2137. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202) 219-2811. 

j.  Comment  Date:  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 
(October  4. 1993). 

k.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  A  21-foot- 
high,  126-foot-long  reinforced-concrete 
dam  surmounted  by  six  19-foot-wide,  8- 
foot-high  radial  gates;  (2)  a  60-foot-long 
left  embankment,  A  55-foot-long  center 
embankment,  and  a  250-foot-long  right 
embankment;  (3)  a  reservoir  with  a  205- 
acre  surface  area  and  a  1,575-acre-foot 
storage  capacity  at  normal  water  surface 
elevation  719  feet  MSL;  (4)  a  gated  18- 
foot-wide,  12-foot-deep  intake  flume;  (5) 
a  powerhouse  containing  two  generating 
units  each  rated  at  225-kW  for  a  total 
installed  capacity  of  450-kW;  (6)  a 
tailrace;  (7)  a  short  2400-volt 
transmission  line;  and  (8)  appurtenant 
facilities. 

l.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  at  section  8004. 

m.  Pursuant  to  Section  432(b)(7)  of  18 
CFR  of  the  Commission’s  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientiHc  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 


and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

1.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 


23108,  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  4, 
1993  for  Project  No.  2360-022).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (November  18, 1993 
for  Project  No.  2360-022). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  findings  must  (1)  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“REPLY  COMMENTS”, 
“RECOMMENDATIONS.”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DIO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fi'om  the 
issuance  date  of  this  notice.  (October  4, 
1993  for  Project  No.  11351-000).  All 
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reply  comments  must  be  Hied  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (November  17, 1993 
for  Proje<n  No.  11351-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  Tilings  must  (1)  bear  in  ail  capital 
letters  the  title  “COMMENTS”  "REPLY 
COMMENTS”, 

“RECOMMFJ'iDATlONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  Tiling  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001  • 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  , 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  IXI  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

E.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  notify  all  persons  on 
the  service  list  and  affected  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 


days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST”  or 
“MOTION  TO  INTERVENE.”  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  addre^, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  applications. 

Dated;  August  30, 1993,  Washington,  DC. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21488  Filed  9-2-93;  8:45  anil 
BteUNG  CODE  6717-01-M 

(Project  Nos.  1 1 392-000  el  aL] 

Hydroelectric  Applications  (J  &  T 
Hydro  Company,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No..- 11392-000. 

c.  Date  Filed:  March  11, 1993. 

d.  Applicant:  J  &  T  Hydro  Company. 

e.  Name  of  Project:  Ramseur  Hydro 
Project. 

f.  Location:  On  Deep  River  in 
Randolph  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  J. 
Hill,  Ms.  Jo  Ann  Hill,  P.O.  Box  447, 
Ramseur,  NC  27316,  (919)  824-8268. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag),  (202)  219-2811. 

Deadline  Date:  October  12, 1993. 

.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  ready  for  environmental  analysis  at 
this  time — see  attached  paragraph  D4. 


l.  Description  o/ Project. -The  propo.sed 
project  would  consist  of:  (1)  An  existing 
stone-masonry  dam  with  an  overall 
length  of  434  feet  and  a  height  of  about 
10  feet,  and  which  is  comprised  of  (a) 

a  390- foot-long  uncontrolled  overflow 
spillway  with  12-inch-high  flashboards 
mounted  on  its  crest,  and  (b)  a  44-foot- 
long  head  gate  structure  containing 
seven  3.5  by  7-foot  gates;  (2)  a  reservoir 
with  a  surface  area  of  about  33  acres  and 
a  normal  water  surface  elevation  of 
440.96  feet  mean  sea  level  (msl);  (3)  a 
1,300-foot-long  power  canal  varying  in 
width  from  about  44  feet  to  27.75  feet, 
which  would  pass  beneath  Brooklyn 
Avenue  via  three  96-inch-diameter 
concrete  culverts;  (4)  a  second  gated 
control  structure  extending  across  the 
power  canal  about  100  feet  upstream  of 
the  powerhouse;  (5)  an  existing  two- 
story  brick  masonry  powerhouse 
measuring  37.5  feet  by  20  feet  in  plan 
and  containing  two  vertir.al  turbines, 
each  with  a  hydraulic  capacity  of  156 
cfs  at  head  of  15  feet,  directly  connecter! 
to  two  generators  rated  at  150  kilowatts 
(kW)  each  for  a  total  installed  capacity 
of  300  k\V;  (6)  a  226-foot-long  tailrace; 
(7)  a  switchyard;  (8)  a  100-foot-long,  2.4 
kilovolt  (kV)  transmission  line;  and  (9) 
appurtenant  equipment  and  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  al.so 
available  for  inspection  and 
reproduction  at  J  &  T  Hydro  Company, 
P.O.  Box  447,  Ramseur,  NC  27316,  (919) 
824-8268. 

2  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2363-007. 

c.  Date  filed:  December  26, 1991. 

d.  App//canf:  Potlatch  Corporation. 

e.  Name  of  Project:  Cloquet 
Hydroelectric  Project. 

f.  Location:  On  the  St.  Louis  River  in 
the  City  of  Cloquet  in  Cariton  County, 
Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Glenn  R. 
Koepp,  Mead  &  Hunt,  Inc.,  6501  Watts 
Road,  suite  101,  Madison,  Wisconsin 
53719,  (608)  273-6380. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  l)ate:  Sixty  days  from  the 
date  of  issuance  of  this  notice.  (October 
12,  1993). 
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k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  £>9. 

l.  Description  of  Project:  This  run-of- 
river  project  consists  of:  (1)  A  47-foot- 
high,  530-foot-long  concrete  gravity 
dam;  (2)  a  64-acre,  900-acre-foot 
impoundment;  (3)  seven  10.5-foot-long, 
8.5-foot-diameter  penstocks;  (4)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
6,504  kW;  (5)  a  500-foot-long 
transmission  line  leading  to  the 
applicant’s  paper  mill;  and  (6) 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  from  this 
project  to  be  32,157  MWh. 

m.  Purpose  of  Project:  All  project 
energy  generate  would  be  utilized  by 
the  applicant's  paper  mill. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commissimi’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  1^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Potlatch 
Corporation,  located  at  207  Avenue  C, 
Cloquet,  Minnesota  55720,  or  by  calling 
Mr.  Charles  Pottenger  at  (218)  879-1055. 

3  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2527-002. 

c.  Date  Filed:  December  17, 1991. 

d.  Applicant:  Central  Maine  Power 
Company 

e.  Name  of  Project:  Skelton  Project. 

f.  Location:  On  the  Saco  River,  York 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin,  Central  Maine  Power  Comptany, 
Edison  Ehive,  Augusta,  ME  04336,  (207) 
623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

l.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  concrete 
gravity  and  earth  embankment  dam. 


totaling  about  1,695  feet  long,  topped 
with  a  roadway,  consisting  of:  (a)  An 
earthra  embaidunent  section,  1,200  feet 
long  by  59  feet  high,  with  a  crest 
elevation  of  143.0  feet  (USGS);  (b)  a 
west  bulkhead  and  spillway  gate 
section,  about  170  feet  long  by  75  feet 
high,  surmounted  with  four  Taintor 
gates,  each  32.5  feet  wide  by  20  feet 
high,  with  a  sill  elevation  of  108.0  feet 
(USGS);  (c)  an  intake  structure,  107  feet 
long  by  146  feet  wide,  has  two  inflow 
openings,  protected  by  trashracks  of  *Vb- 
inch  steel  bars  at  3-inch  openings;  (d)  a 
fishway  and  sluice  section,  about  30  feet 
long;  (e)  an  east  bulkhead  and  spillway 
gate  section,  about  188  feet  long  by  75 
feet  high,  surmounted  with  four  Taintor 
gates,  each  32.5  feet  wide  by  20  feet 
high,  with  a  sill  elevation  of  108.0  feet 
(USGS);  and  (f)  a  concrete  retaining 
wall,  traversing  along  the  western 
embankment  about  763  feet  long,  with 
a  crest  elevation  of  143.0  feet  (USGS); 

(2)  A  concrete  and  brick  powerhouse, 
about  77  feet  high  by  70  feet  wide  by 
107  feet  long,  topped  with  an  entrance 
tower,  about  10.5  feet  wide  by  21  feet 
long  by  89  feet  high,  equipped  with  (a) 
two  8,400-kilowatt  (kW)  General 
Electric  generators  driven  by  13,350 
horsepower  (hp)  vertical  Kaplan 
turbines,  totaling  (b)  a  rated  capacity  of 

16.800  kW;  (c)  a  hydraulic  capacity  of 

3.800  cubic  feet  per  second  (ds);  (d)  an 
average  annual  generation  of  about 
107,400  MWh;  and  (e)  each  having  a 
rated  head  of  76  feet; 

(3)  an  impoundment  of  about  2.8 
miles  long,  having  (a)  a  surface  area  of 
about  488  AQ  (b)  a  gross  storage 
capacity  of  25,250  acre-feet  (AF);  (c)  a 
usable  storage  capacity  of  1,720  AF;  (d) 
a  normal  pool  he^water  elevation  of 

127.5  feet  (USGS); 

(4)  an  excavated  tailrace  about  150 
feet  long,  with  a  tailwater  elevation  of 

51.5  feet  (USGS); 

(5)  and  appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  room 
3104,  Washir^on,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
avaik^e  for  inspection  and 
reproduction  at  Central  Maine  Power 


Company,  34  Anthony  Avenue, 

Augusta,  ME  04330,  (207)  623-3521. 

4  a.  Type  of  Application:  New  M^r 
License. 

b.  Project  No.:  2529-005. 

c.  Date  Filed:  December  18, 1991. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Bonny  Eagle 
Project. 

f.  Location;  On  the  Saco  River,  York 
and  Cumberland  Counties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin,  Central  Maine  Power  Company, 
Edison  Drive,  Augusta,  ME  04336,  (207) 
623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  fcv 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

l.  Description  of  Project:  The  existing 
project  consists  of:  2  dams  and  2 
earthened  dikes:  (1)  the  existing  67-foot- 
high,  784-foot-long  earth  and  concrete 
Main  River  Dam,  the  existing  13-foot- 
high,  350-foot-long  concrete  gravity 
New  River  Dam,  the  existing  12-fo^- 
high,  320-foot-long  east  earth  dike,  and 
the  existing  12-foot-high.  250-foot-)oog 
west  earth  dike;  (2)  an  impoundment 
having  a  surface  area  of  347-acres  with 
a  storage  capacity  of  1,150  acre-feet  and 
a  normal  water  surface  elevation  of 
216.3  feet  msl;  (3)  the  existing  intake 
structure;  (4)  8  existing  steel  penstocks 
54  feet  long,  6  are  13  feet  in  diameter 
and  2  are  4.5  feet  in  diamet^  (5)  the 
existing  144-foot  by  77-foot  powerhouse 
containing  6  turbine-generator  units 
with  a  total  installed  capacity  of  7,200- 
kW;  (6)  the  existing  taihace;  (7)  the 
existing  transmission  line;  and  (7) 
appurtenant  facilities. 

Tlie  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  f^lities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
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available  for  inspection  and 
reproduction  at  Central  Maine  Power 
Company,  34  Anthony  Avenue. 

Augusta.  ME  04330.  (207)  623-3521. 

5  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2671-002. 

c.  Date  Filed:  December  24. 1991. 

d.  Applicant:  Kennebec  Water  Power 
Company. 

e.  Name  of  Project:  Moosehead  Lake 
Project. 

f.  Location:  On  the  Kennebec  River. 
Somerset  and  Piscataquis  Counties. 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C. 
Poulin.  Kennebec  Water  Power 
Company,  do  Central  Maine  Power 
Company.  Edison  Drive.  Augusta.  ME 
04336.  (207)  623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

l.  Description  of  Project:  The  existing 
project  consists  of:  (1)  The  two  existing 
dams:  (a)  The  1.004-foot-long  earth  and 
concrete  East  Outlet  Dam  ranging  in 
height  from  15  to  20  feet;  and  (b)  the 
830-foot-long.  14-foot-high  earth  and 
concrete  West  outlet  Dam;  (2)  a  reservoir 
having  a  surface  area  of  74,200  acres, 
with  a  storage  capacity  of  544,880  acre- 
feet,  and  normal  water  surface  elevation 
of  1,029  feet  msl;  and  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

n.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Maine  Power 
Company,  34  Anthony  Avenue, 
Augusta,  ME  04330,  (207)  623-3521. 

6  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  11412-000. 

c.  Date  Filed:  May  3, 1993. 

d.  Applicant:  Massachusetts  Water 
Resource  Authority. 


e.  Name  of  Project:  Deer  Island  Hydro 
Project. 

f.  Location:  On  Deer  Island  in  the 
Boston  Harbor,  Suffolk,  near  Boston, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Walter 
Armstrong,  Massachusetts  Water 
Resource  Authority,  Program 
Management  Division,  Charleston  Navy 
Yard,  100  First  Avenue,  Boston,  MA 
02129,  (617)  242-6000. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  October  18, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment. 

l.  Description  of  Project:  The  proposed 
project  consists  of  the  following:  (1)  An 
electrical  building;  (2)  a  substation;  (3) 

a  powerhouse  containing  two  1,000-kW 
generators  for  a  total  installed  capacity 
of  2,000  kW;  (4)  an  intake  conduit 
which  conveys  the  wastewater  from  the 
disinfection  facilities  to  the  hydropower 
chute;  and  (5)  appurtenant  facilities. 

The  applicant  estimates  that  the  total 
average  annual  generation  would  be 
12,400  megawatthours. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  in  its 
water  treatment  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
and  Bl. 

o.  Available  Location  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NW.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Massachusetts  Water 
Resource  Authority,  Charleston  Navy 
Yard,  100  First  Avenue,  Boston,  MA 
02129  or  by  calling  (617)  242-6000. 

7  a.  Type  of  Application:  Prehminary 
Permit. 

b.  Project  No:  11420-000. 

c.  Date  Filed:  June  14, 1993. 

d.  Applicant:  County  of  Wood. 

e.  Name  of  Project:  Lake  Wazeecha. 

f.  Location:  On  Fourmile  Creek  in  the 
Town  of  Grand  Rapids,  Wood  and 
Portage  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Peter 
Kastenholz,  400  Market  Street, 
Wisconsin  Rapids,  WI  5.4495,  (715)  421— 
8465. 


i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  October  22, 1993. 

k.  Competing  Application:  Project  No. 
11383-000.  Date  Filed:  February  11, 

1993.  Due  Date:  July  14, 1993. 

l.  Description  of  Project:  This 
proposed  project  would  consist  of:  (1) 

An  existing  23-foot-high,  1,821-foot-long 
dam;  (2)  a  reservoir  having  a  148-acre 
surface  area  and  a  1,200-acre- foot 
storage  capacity  at  normal  water  surface 
elevation  1,014.4  MSL;  (3)  a  new 
powerhouse  containing  one  250-Kw 
generating  unit;  (4)  a  3,000-foot-long, 
13.2-Kv  transmission  line;  and  (5) 
appurtenant  facilities. 

The  dam  is  owned  by  Wood  County. 
Applicant  estimates  that  the  average 
annual  generation  would  be  .1,000,000 
Kwh  and  that  the  cost  of  the  studies 
under  the  permit  would  $50,000.  Power 
would  be  sold  to  the  Wisconsin  Rapids 
Water  Works  &  Lighting  Commission. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8, 

AlO,  B,  C,  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11424-000. 

c.  Date  filed:  July  14, 1993. 

d.  Applicant:  Naturale  USA 
Corporation. 

e.  Name  of  Project:  Stayton  Project. 

f.  Location:  On  the  North  Santiam 
Power  Canal  in  Stayton,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Aaron 
Michael  McGinnis,  President,  Naturale 
USA  Corporation,  2000  S.E.  Regner  Rd., 
Greshman,  OR  97080,  503-666-8666. 

i.  FERC  Contact:  Mr.  Hector  M.  Perez, 
(202)  219-2843. 

j.  Comment  Date:  October  28, 1993. 

k.  Description  of  Project:  The  existing 
(not  operating)  unlicensed  project 
consists  of:  (1)  The  5-foot-high,  300-foot- 
long  Lower  Bennett  dam;  (2)  an 
impoundment  with  a  storage  capacity  of 
about  4.6  acre-feet;  (3)  the  North 
Santiam  Power  Canal  which  is  about  2 
miles  long;  (4)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  600  Kw;  (5)  a  100-foot-long 
transmission  line;  and  (6)  appurtenant 
facilities.  The  powerhouse  and  pertinent 
equipment  are  owned  by  Pacificorp  and 
the  dam  and  canal  are  owned  and 
operated  by  the  Santiam  Water  Control 
District. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

9  a.  Type  of  Application:  Amendment 
of  Preliminary  Permit. 

b.  Project  No.:  11181-001. 

c.  Date  filed:  April  8, 1993. 
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d.  Applicant:  Energy  Storage  Partners. 

e.  I^me  of  Project:  LoreOa  Pumped 
Storage  Project. 

f.  U)Cotion:  In  the  Bryant  Mountain 
Upland  area  in  Klanwith  County, 

Oregon,  near  the  town  of  Lorella.  T39S. 
RUE,  sections  34,  3.5.  36.  27.  26,  25.  22. 
23  and  24.  T39S,  R12E,  sections  31.  32, 
33,  34.  30,  29.  28.  and  19.  T40S.  R12E, 
sections  3,  2, 1, 10,  11, 12, 15, 14. 13. 

22,  23, 17,  and  28.  T40S,  R13E.  sections 
6.  5.  4,  7.8,  9. 18. 17.  and  16. 

Willamette  Base  and  Meridian. 

The  project  would  occupy  lands 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Douglas  A.  Spaulding.  Energy 
Storage  Partners,  5402  Parkdale  Drive, 
suite  104,  Minrreapolis,  MN  55426, 
((612)  525-1445 

David  B.  Ward,  Flood  &  Ward,  1000 
Potomac  Street  NW.,  suite  402, 
Washington.  DC  20007,  (202)  298- 
6910. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

Comment  Date:  October  28. 1993. 

.  Competing  Application:  Competing 
applications  will  only  be  accepted  for 
projet;t  proposals  that  are  not  in  conflict 
with  the  issued  permit  for  this  project. 

l.  Proposed  Amendment  of 
Preliminary  Permit:  The  permittee  has 
filed  an  application  to  amend  its 
preliminary  permit  issued  December  31, 
1991,  for  this  project  to  expand  the 
project  boundary  for  the  following 
reasons: 

•  To  include  lands  necessary  to 
review  alternative  transmission  line 
corridors, 

•  To  include  lands  necessary  for 
access  roads  to  project  facilities,  and 

•  To  include  lands  which  may  be 
necessary  to  provide  mitigation  for 
project  related  impacts. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C.  and  D2. 

10  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  11417-000. 

c.  Date  filed:  May  17, 1993. 

d.  Applicant:  David  Ausman  & 
Associates. 

e.  Name  of  Project:  Snyder  Falls  Creek 
Power  Project. 

f.  Location.  On  Snyder  Falls  Creek  in 
the  Third  Judicial  District,  Alaska,  near 
the  town  of  Cordova.  T14S,  R2VV. 
sections  16. 17. 18  and  19,  T14S.  R3W, 
sections  24,  25,  26,  35  and  36.  Tt5S, 
R3W,  sections  2,  3, 10  and  11.  Cooper 
River  Meridian. 

The  proje<,1  would  occupy  lands 
administered  by  the  Chuga^  National 


Forest,  the  Chugach  Alaska  Native 
Corporation,  the  Eyak  Regional  Native 
Corporation,  the  Qty  of  Cordova,  and 
the  state  of  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  David  Ausman, 
David  Ausman  &  Associates,  1503  West 
33rd  Avenue,  suite  310,  Anchorage.  AK 
99503,  (907)  258-2420. 

i.  FERC  Contact:  Ms.  Deborah  FraziCT- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  Octcfo^  28. 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
30-foot-high,  concrete  arch  dam  at 
elevation  1,357  feet,  msl;  creating  (2)  a 
reservoir  with  a  storage  capacity  of  100 
acre-feet  with  a  surface  elevation  of 
1,357  feet,  ms);  (3)  a  22-foot-diameter, 

3, 600- foot- long  penstock;  (4)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  1,450  Kw,  producing 
approximately  8  million  Kwh  of  energy 
annually;  (5)  a  7.2-4Cv.  6.8-mile-long 
underwater  cable  tying  into  an  existing 
system. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the  , 
preliminary  permit  would  be  $40,000. 

No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

l.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  conasts  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C.  and  D2. 

11  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10856-002. 

c.  Date  filed:  April  30, 1993. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Au  Train 
Hydroelectric  Project. 

f.  Location:  on  the  Au  Train  River, 
near  the  Town  of  Au  Train,  Alger 
County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Clarence  R. 
Fisher,  Upper  Peninsula  Power 
Company,  P.O.  Box  130,  600  Lakeshore 
Drive,  Houghton,  MI  49931-0130,  (906) 
487-5000. 

i.  FERC  Contact:  Mary  C  Golato,  (202) 
219-2804. 

j.  Deadline  for  Interventions  and 
Protests:  October  29, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  dam  38  feet 


high  and  ,1,500  feet  long;  (2)  an  existing 
reservoir  with  a  storage  capacity  of 
12,342  acre-feet  and  a  surface  area  of 
approximately  1,557  acres;  (3)  an 
existing  2,516-foot-long,  5-foot.  6-inch- 
diameter  penstock;  (4)  an  existing 
powerhouse  containing  two  turbine- 
generating  units  having  a  total 
generating  capacity  of  1.440  kilowatts; 

(5)  an  existing  2,300-volt.  2,500-foot- 
long  transmission  line;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
net  generation  would  be  5,778 
megawatthours.  The  owner  of  the  dam 
is  the  Upper  Peninsula  Power  Company. 

m.  Purpose  of  the  Project  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl,  and  D8. 

o.  Available  Locations  of  Application: 
A  copy  of  the  Application  is  available 
for  inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch.  located  at 
941  North  Capitol  Street  NE..  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Clarence  R.  Fisher, 
P.O.  Box  130,  600  Lakeshore  Drive, 
Houghton,  MI  49931-0130,  at  (906) 
487-5000. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualiRed  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  ,of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
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for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
nie  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 

Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  6f 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 


term  of  the  proposed  preliminary  permit 
with  l)e  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

c.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION”. 
“COMPETING  APPLICATION”, 
“PROTEST”.  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  tbe  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  nay  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  tbe  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (October  12, 
1993  for  Project  No.  11392-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (November  24.  1993 
for  Project  No.  11392-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”.  “MOTION 
TO  INTERVENE”.  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION.”  “COMPETING 
APPLICATION,”  “COMMENTS.” 
“REPLY  COMMENTS,” 
“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwi.se  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission’s  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Notices 


46963 


additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
.must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied:  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D8.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time:  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”  OR 
“MOTION  TO  INTERVENE,”  “NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,”  or  “COMPETING 
APPLICATION;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
E)C  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Filing  and  ^rvice  of  Responsive 
Documents — ^The  application  is  ready 
foi  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 


No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  12, 
1993  for  Project  Nos.  2363-007,  2527- 
002,  2529-005,  and  2671-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (November  26, 1993 
for  Project  Nos.  2363-007,  2527-002, 
2529-005,  and  2671-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  August  30, 1993,  Washington,  DC 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-21489  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  8717-01-M 


[Docket  No.  CP88-64e-OOq 
Equitrans,  Inc.;  Sale  of  Natural  Gas 

August  30, 1993. 

Take  notice  that  on  October  16, 1989, 
Equitrans,  Inc.,  4955  Steubenville  Pike, 


Pittsburgh,  PA,  submitted  the  following 
information  regarding  the  sale  of  natural 
gas  to  be  made  to  an  affiliate  under 
Equitrans’  Rate  Schedule  ISS,  pursuant 
to  the  authorization  granted  by  an  order 
issued  February  1, 1989,  in  Docket  No. 
CP8ft-546-000  (46  FERC  161,124). 

1.  Sale  to  EREC 

(a)  Name  of  Buyer:  Equitable 
Resources  Energy  Company. 

(b)  Location  of  Buyer:  Pittsburgh, 
Pennsylvania. 

(c)  Affiliation  between  Equitrans  and 
Buyer:  Equitrans  and  EREC  are 
subsidiaries  of  Equitable  Resources.  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  sale  to  be 
completed  August  31, 1993  (the  date 
Equitrans  anticipates  restructuring). 

(f)  Estimated  Total  Quantity:  12,805 
Mcf. 

(g)  Maximum:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Commission 
order  prior  to  sale. 

2.  Sale  to  ERMC 

(a)  Name  of  Buyer:  Equitable 
Resources  Marketing  Company. 

(b)  Location  of  Buyer:  Pittsburgh, 
Pennsylvania. 

(c)  Affiliation  between  Equitrans  and 
Buyer  Equitrans  and  ERMC  are 
subsidiaries  of  Equitable  Resources,  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  sale  to  be 
completed  August  31, 1993  (the  date 
Equitrans  anticipates  restructuring). 

(0  Estimated  "rotal  Quantity:  12,805 
Mcf. 

(g)  Maximum:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Sch^ule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Commission 
order  prior  to  sale. 
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3.Scdek>ERSC 

(a)  Name  of  Buyer:  Equitable 
Resources  Storage  Ckxnpcny. 

(b)  Location  of  Buyer  Houston.  Texas. 

(c)  Affiliation  between  Equitrans  and 
Buyer:  Equitrans  and  ERSC  are 
subsidiaries  of  Equitable  Resources,  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  .sale  to  be 
completed  August  31. 1993  (the  date 
Equitrans  anticipates  restructuring). 

(f)  Estimated  Total  Quantity:  12,805 
Mcf. 

(g)  Maximum:  The  effective  Rate 
Schednle  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans*  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.3206/IMh). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Commission 
order  prior  to  sale. 

4.  Sale  to  Equitable  Gas 

(a)  Name  of  Buyer:  Equitable  Gas 
Company. 

(b)  Location  of  Buyer:  Pittsbuigh, 
Pennsylvania. 

(c)  Affiliation  between  Equitrans  and 
Buyer.  Equitrans  is  a  subsidiary  of 
Equitable  Resources,  Inc.,  Equitable  Gas 
Company  is  a  division  of  Equitable 
Resources,  Inc. 

(d)  Nature  of  the  involvemeqt  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  T«rm  of  Sale:  One-time  sale  to  be 
completed  August  31. 1993  (the  date 
Ecpiitrans  anticipates  restructuring). 

(f)  Estimated  Total  Quantity: 

4317,513  Mcf. 

(g)  Maximam:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tarifi'  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans’  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate:  The  maximum  ISS  rate  as  may 
be  adjusted  by  Commission  order  prior 
to  sale. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
nattural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order 
of  February  1, 1989.  If  no  protest  is  filed 


within  that  tinieor  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  if  fil^ 
Equitrans  may  sell  gas  for  120  da3rs  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 

Lois  D.  Casheil. 

Secretary. 

IFRDoc.  93-21500  Filed  9-2-93:  8:45  ami 
BILUNG  CODE  •717-«1.4« 


[Docket  Na  £093-69-000] 

DLS  Energy,  Inc.;  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  30, 1993. 

On  August  25, 1993,  DLS  Energy,  Inc. 
(“DLS”),  a  New  York  corporation  with 
its  principal  place  of  business  at  24 
Mary  Avenue,  Denville,  New  Jersey 
07834,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

DLS  intends  to  own  a  natural  gas-fired 
electric  generating  facility  with  a 
maximum  net  pow-er  production 
capacity  of  approximately  530  MW.  Ail 
of  the  focility's  electric  power  net  of  the 
facility’s  operating  electric  power  will 
be  purdused  at  wholesale  by  one  or 
more  public  utilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NW.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  Sej^mber  20. 1993  and 
must  be  served  on  DLS.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-21493  FHed  9-2-93:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Na  CP65^1-024] 

Frontier  Gas  Storage  Co.;  Compliance 
Filing 

August  30. 1993. 

Take  notice  that  on  August  19. 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Avenue  NW., 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission’s 
February  13. 1985  Order  in  Docket  No. 
CP82-487-000  et  ah  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  2  Bcf  of  Frontier’s 
gas  storage  inventory  on  an  “as 
metered”  basis  to  Western  Gas 
Resources,  Inc.  The  Service  Agreement, 
dated  August  17, 1993,  contemplates  the 
possible  sale  to  commerce  September  2, 
1993. 

Under  subpart  (b)  of  Ordering 
Paragraph  (f)  of  the  Commission’s 
February  13, 1985  Order,  Frontier  is 
“authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sales  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter”. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
September  20, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street  NE., 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission’s 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  93-21502  Filed  9-2-93:  8:45  ami 
BHIMG  CODE 


[Docket  Nos.  ES93-46-000  and  ES93-45- 
001] 

Illinois  Potwer  Co.;  Application 

August  30, 1993. 

Take  notice  that  on  August  17, 1993, 
IlllBois  Power  Company  filed  an 
application  and  on  August  24. 1993, 
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filed  an  amendment  to  its  application 
under  section  204  of  the  Federal  Power 
Act  requesting  authorization  to  issue  not 
more  than  $500  million  of  short-term 
notes  on  or  before  December  31, 1995, 
with  a  final  maturity  date  no  later  than 
December  31, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 

DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  16. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21501  Filed  9-2-93;  8:45  am) 
BILLINQ  CODE  6717-01-M 

[Docket  No.  EG93-68-000] 

Indiana  Generating  Company,  L.P.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  30, 1993. 

On  August  25, 1993,  Indiana 
Generating  Company,  L.P.  (“Indiana”),  a 
Delaware  limited  partnership  with  its 
principal  place  of  business  at  7475 
Wisconsin  Avenue,  Bethesda,  Maryland 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

Indiana  intends  to  own  a  natural  gas- 
fired  electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  between  approximately  400 
MW  and  415  MW.  All  of  the  facility’s 
electric  power  net  of  the  facility’s 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  The  Commission  will 


limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  20, 1993  and 
must  be  served  on  Indiana.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-21496  Filed  9-2-93;  8:45  ami 
BILUNG  CODE  6717-01-M 

[Docket  No.  CP93-682-000] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

August  30, 1993. 

Take  notice  that  on  August  26, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  fil^  in  Docket  No. 
CP93-682-000  a  request  pursuant  to 
§§157.205,  157.211,  157.212,  and 
157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211, 157.212, 
157.216)  for  authorization  to  construct 
and  operate  certain  facilities,  to 
abandon  certain  facilities,  to  reallocate 
certain  services,  and  to  effect  other 
related  changes,  under  Northwest’s 
blanket  certificate  issued  in  Docket  No. 
.CP82— 433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  the  following  to 
reflect  changes  in  service  requested  by 
Cascade  Natural  Gas  Corporation 
(Cascade). 

(1)  Northwest  would  reallocate  firm 
service  for  Cascade  among  the  delivery 
points  under  Rate  Schedule  ODL-1  and 
SGS-1  Service  Agreements  dated 
November  1, 1992,  and  April  6, 1993, 
respectively. 

(2)  Northwest  would  add  one  delivery 
point  and  remove  two  delivery  points 
under  the  Rate  Schedule  ODL-1  Service 
Agreement. 

(3)  Northwest  would  add  one  delivery 
point  under  the  Rate  Schedule  SGS-1 
Service  Agreement. 

(4)  Northwest  would  change  delivery 
pressures  for  various  delivery  points 
under  the  Rate  Schedule  ODL-1  and 
SGS-1  Service  Agreements. 

(5)  Northwest  would  abandon  in  part 
its  existing  facilities  at  the  Arlington 
Meter  Station  in  Snohomish  County,  at 
the  Sandvik  Meter  Station  in  Benton 
County,  and  at  the  Woodland  Meter 
Station  in  Cowlitz  County,  all  in 
Washington. 


(6)  Northwest  would  construct  anil 
operate  upgraded  replacement  facilities 
at  those  stations  mentioned  in  (5)  above, 
to  more  effectively  accommodate  its 
existing  and  reallocated  firm  delivery 
obligations  to  Cascade,  pursuant  to  a 
Facilities  Agreement  dated  July  30, 

1993. 

Northwest  states  that  it  would  replace 
the  3-inch  turbine  meter,  two  1-inch 
regulators  and  appurtenances  at  the 
Arlington  Meter  Station  with  a  4-inch 
turbine  meter,  two  upgraded  1-inch 
regulators  and  associated 
appurtenances.  Northwest  explains  that 
these  replacements  would  result  in  an 
increase  in  the  maximum  design 
delivery  capacity  of  the  station  from 
1,117  Dth  equivalent  per  day  to 
approximately  2,635  Dth  per  day  at  200 
psig. 

Northwest  states  that  it  would  replace 
the  2-inch  positive  displacement  meter, 
two  1-inch  regulators  and  associated 
appurtenances  at  the  Sandvik  Meter 
Station  with  a  2-inch  turbine  meter,  two 
upgraded  1-inch  regulators  and 
associated  appurtenances.  Northwest 
states  that  these  replacements  would 
result  in  an  increase  in  the  maximum 
design  delivery  capacity  of  this  station 
from  317  Dth  per  day  to  550  Dth  per  day 
at  200  psig. 

Northwest  states  that  it  would  replace 
the  two  and  one-half  inch  positive 
displacement  meter  and  appurtenances 
at  the  Woodland  Meter  Station  with  a 
three-inch  turbine  meter  and  associated 
appurtenances.  Northwest  states  that  the 
replacement  of  the  meter  would  result 
in  an  increase  in  the  maximum  design 
delivery  capacity  of  this  station  from 
183  Dth  per  day  to  1,867  Dth  per  day  at 
150  psig. 

Northwest  estimates  that  the  total  cost 
of  replacing  the  metering  facilities  at  the 
Arlington,  Sandvik  and  Woodland 
Meter  Stations  would  be  approximately 
$62,500,  $54,300  and  $40,700, 
respectively,  which  includes  the  cost  of 
removing  retired  facilities. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  O.  Cashell, 

Secretary. 

IFR  Doc.  93-21497  Filed  9-2-93;  8  45  am] 
BH.UNG  CODE  S717-01-M 


[Docket  No.  ER93-895-000] 

Philadelptita  Electric  Co.;  Filing 

August  30, 1993. 

Take  notice  that  on  August  25, 1993, 
Philadelphia  Electric  Company  (PE) 
tendered  for  filing  an  Agreement 
between  PE  and  Public  Service  Electric 
and  Gas  Company  (PS)  dated  August  23, 
1993. 

PE  states  that  the  Agreement  sets  forth 
the  terms  and  conditions  for  the  sale  of 
system  energy  which  it  expects  to  have 
available  for  sale  from  time  to  time  and 
the  purchase  of  which  will  be 
economically  advantageous  to  PS.  This 
Agreement  supersedes  an  agreement 
between  PE  and  PS  dated  April  8, 1991, 
which  is  on  file  with  the  Commission  as 
PE’s  Rate  Schedule  FERC  No.  58.  In 
order  to  optimize  the  economic 
advantage  to  both  PE  and  PS.  PE 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effective  on 
August  30,  1993. 

PE  states  that  a  copy  of  this  filing  has 
been  sent  to  PS  and  will  be  furnished  to 
the  Pennsylvania  Public  Utility 
Commission  and  the  New  Jersey  Board 
of  Regulatory  Commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE_  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and‘214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc  93-21491  Filed  9-2-93;  8:45  ami 
BILLING  CODE 


[Docket  No.  ER93-892-000] 

Public  Service  Company  of  Colorado; 
Filing 

August  30, 1993. 

Take  notice  that  on  August  25, 1993, 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendment  to  its 
FERC  Electric  Service  Rate  Schedule, 
FERC  No.  47.  Under  the  proposed 
amendment  Public  Service  is  seeking  to 
revise  the  points  of  delivery  and  levels 
of  [lower  and  energy  delivered  for  the 
Western  Area  Power  Administration. 
This  amendment  will  have  no  impact  on 
the  rates  for  service  under  this 
agreement. 

Public  Service  requests  an  effective 
date  of  October  1, 1993  for  the  proposed 
amendment. 

Copies  of  the  filing  were  served  upon 
the  Western  Area  Power  Administration 
Loveland  Area  Office,  and  state 
jurisdictional  regulators  which  include 
the  Fhiblic  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«jcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretory. 

IFR  Doc.  93-21492  Filed  9-2-93;  8:45  am) 

BILUNC  CODE  4717-01-M 


[Docket  No.  ER93-B94-000] 

Puget  Sound  Power  &  Light  Co.;  Filing 

August  30. 1993. 

■Take  notice  that  on  August  25, 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  the  agreement 
for  Purcha^  and  Sale  of  Power  (the 
Agreement),  dated  as  of  August  1, 1993, 
between  Puget  and  Public  Utility 
District  No.  1  of  Douglas  County  (the 
District). 

Puget  states  that  the  Agreement 
relates  to  the  sale  and  purchase  of  on- 
peak  capacity  and  associated  energy  and 


the  off-peak  return  of  energy.  A  copy  of 
the  filing  was  served  upon  the  District. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21490  Filed  9-2-93;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  EG93-71-000] 

Red  Lake  Energy  Partners;  Application 
for  Determination  of  Exempt  Wholesale 
Generator  Status 

August  30, 1993. 

On  August  25,  1993  Red  Lake  Energy 
Partners  (“Red  Lake”  or  “Applicant”),  a 
partnership  with  its  business  office  at 
c/o  Polsky  Energy  Corporation,  650 
Dundee  Road,  suite  170,  Northbrook, 
Illinois  60062,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission’s 
regulations.  Red  Lake  is  an  Illinois 
general  partnership  formed  to  own  and 
operate  an  electric  generating  facility 
near  Red  Lake.  Arizona  and  sell  electric 
power  exclusively  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  Sections  385.211  and 
385.214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  September  20, 1993 
and  must  be  served  on  Applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
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filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-21495  Filed  9-2-93;  8:45  am] 
BILLING  CODE  C717-01-M 


[Docket  No.  EG9^-72-0001 

Tenaska  Washington  Partners  It,  L.P.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  30, 1993. 

On  August  26, 1993,  Tenaska 
Washington  Partners  II,  L.P.,  a  limited 
partnership  formed  under  the  laws  of 
the  State  of  Washington  with  offices  at 
407  North  117  Street,  Omaha,  Nebraska 
68154  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  Regulations. 

Applicant  is  proposing  to  construct, 
own  and  operate  an  independent  power 
production  facility  in  the  Frederickson 
industrial  Area  in  Pierce  County  near 
Tacoma,  Washington.  Major  plant 
equipment  will  consist  of  one 
combustion  turbine-generator,  one  heat 
recovery  steam  generator  with 
supplemental  firing  capability,  and  one 
steam  turbine^enerator  with  a  nominal 
net  plant  output  of  248  MW.  The  initial 
fuel  supply  for  the  facility  will  be 
natural  gas.  No.  2  fuel  oil  will  be  used 
as  a  back-up  fuel  supply.  Net  electric 
energy  will  be  sold  to  the  Bonneville 
Power  Administration. 

According  to  the  applicant,  upon 
completion  of  construction.  Applicant 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
the  facility  and  selling  electric  energy  at 
wholesale.  No  rate  or  charge  for,  or  in 
connection  with,  the  construction  of  the 
Facility  or  for  electric  energy  produced 
by  the  Facility  was  in  effect  under  the 
laws  of  any  state  as  of  the  date  of 
enactment  of  Section  32  of  the  Public 
Utility  Holding  Company  Act. 

Any  {)erson  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  .September  20, 1993  and 
must  be  served  on  Applicant.  Any 


person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21494  Filed  9-2-93;  8;45  ami 
BILLINQ  CODE  f717-0t-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  93-63-NG] 

Conoco,  Inc.;  Order  Granting  Blanket 
Authorization  To  import  and  Export 
Natural  Gas  From  and  to  Mexico,  and 
To  Export  Liquefied  Natural  Gas  to  Any 
Foreign  Country 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Conoco,  Inc. 
(Conoco)  to  import  and  export  natural 
gas  from  and  to  Mexico,  and  to  export 
liquefied  natural  gas  (LNG)  to  any 
foreign  country.  The  volume  imported 
and  exported  would  not  exceed  a 
combined  total  of  50  Bcf  over  a  two-year 
period  beginning  on  the  date  of  the  first 
delivery  of  either  imports  or  exports. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  August  27, 
1993. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-21582  Filed  9-2-93;  8:45  am) 
BILLING  CODE  6490-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4703-6] 

Agency  Information  Collection  > 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget’s  (OMB)  responses  to 
Agency  PRA  clearance  requests. 


FOR  FURTHER  »VORMATK)N  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1642.01;  Special  Data 
Call-In  Notice  to  Certain  Feticide 
Registrants  Requiring  Replacement  of 
Craven  Laboratory  Generated  Data 
Previously  Submitted  in  Support  of 
Existing  Tolerances  or  Registrations; 
was  approved  07/08/93;  OMB  No.  2070- 
0130;  expires  07/31/96. 

EPA  ICR  No.  0277.06;  Incentives  for 
Development  and  Registration  of 
Reduc^  Risk  Pesticides — FIFRA 
Section  3-{Amendment  to  the 
Registration  Program);  was  approved  07/ 
12/93;  OMB  No.  2070-0060;  expires  11/ 
30/93. 

EPA  ICR  No.  0783.15;  Regulations  for 
Cold  Temperature  Carbon  Monoxide 
Emissions  from  Gasoline-Fueled  Light- 
Duty  Vehicles  and  Light-Duty  Trucks; 
was  approved  07/20/93;  OMB  No.  2060- 
0104;  expires  06/30/95. 

EPA  ICR  No.  0818.05;  Hazardous 
Waste  Industry  Studies;  was  approved 
07/21/93;  OMB  No.  2050-0042;  expires 
07/31/96. 

EPA  ICR  No.  1081.04;  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants — Part  61  Subpart 
N;  was  approved  07/21/93;  OMB  No. 
2060-0043;  expires  07/31/96. 

EPA  ICR  No.  1241.05;  Suspended  and 
Cancelled  Pesticide  Products:  Claim  for 
Indemnification;  was  approved  07/26/ 
93;  OMB  No.  2070-0071;  expires  07/31/ 
96 

^A  ICR  No.  0232.06;  Lead  Additive 
Report  for  Refineries  and  Importers 
Lead  Additive  Report  for  Manufacturing 
Facility  or  Site;  was  approved  07/27/93; 
OMB  No.  2060-0066;  expires  07/31/96. 

EPA  ICR  No.  0163.05;  TSCA 
Inspection-Related  Forms;  was 
approved  07/26/93;  OMB  No.  2070- 
0007;  expires  07/31/96. 

EPA  ICR  No.  0601.04;  Annual  Report 
on  Conditional  Registrations,  Federal 
insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA) — Section  29;  was  approved 
07/28/93;  OMB  No.  2070-0026;  expires 
07/31/96. 

EPA  ICR  No.  1644.01;  1993  Waste 
Treatment  Industry  Phase  II:  Landfills 
Screener  Survey,  1993  Waste  Treatment 
Industry  Phase  II;  Incinerators  Screener 
Survey;  was  approved  08/03/93;  OMB 
No.  2040-0162;  expires  08/31/96. 

EPA  ICR  No.  0994.05;  Beach  Closing 
Survey  Report  on  the  Great  Lakes;  was 
approved  08/04/93;  OMB  No.  2090- 
0003;  expires  08/31/96. 

EPA  ICR  No.  0998.04:  NSPS  for 
SOCMI  Air  Oxidation  and  Distillation 


46968 


Federal  Register  /  Vol.  58.  No.  170  /  Friday,  September  3,  1993  /  Notices 


Processes,  Subparts  III  and  NNN, 
Reporting  and  Recordkeeping;  was 
approved  08/05/93;  OMB  No.  2060- 
0197;  expires  08/31/96. 

EPA  ICR  No.  1442.05;  Land  Disposal 
Restrictions  for  Ignitable  and  Corrosive 
Characteristic  Wastes  whose  Treatment 
Standards  were  Vacated;  was  approved 
08/09/93;  OMB  No.  2050-0085;  expires 
11/30/95. 

EPA  ICR  No.  1131.04;  NSPS  for  New 
Stationary  Sources,  Glass  Manufacturing 
Plants — Subpart  CC;'was  approved  08/ 
11/93;  OMB  No.  2060-0054;  expires  08/ 
31/96. 

EPA  ICR  No.  0983.04;  NSPS  for 
Equipment  Leaks  of  VOC  in  Petroleum 
Refineries  Information  Requirements — 
Subpart  GGG;  was  approved  08/11/93; 
OMB  No.  2060-0067;  expires  08/31/96. 

EPA  ICR  No.  1645.01;  EPA  Former 
Employee  Survey;  was  approved  08/11/ 
93;  OMB  No.  2030-0032;  expires  08/31/ 
96. 

EPA  ICR  No.  1595.02;  Response 
Action  Contractor  Indemnification  Final 
Guidelines;  was  approved  08/18/93; 
OMB  No.  2050-0129;  expires  04/30/96. 

EPA  ICR  No.  1139.04;  Consent  Orders 
and  Test  Rule  Exemptions,  TSCA 
Section  4  Test  Rules;  was  approved  08/ 
13/93;  OMB  No.  2070-0033;  expires  08/ 
31/96. 

EPA  ICR  No.  1541.04;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP),  Benzene  Waste 
Operations — Subpart  FF  of  Part  61;  was 
approved  08/10/93;  OMB  No.  2060- 
0183;  expires  08/31/96. 

EPA  ICR  No.  0011.07;  Selective 
Enforcement  Auditing  Reporting  and 
Recordkeeping  Requirements  (Large 
Non-Road  Compression  Ignition  Engine 
Proposal);  was  approved  07/21/93;  OMB 
No.  2060-0064;  expires  03/31/96. 

EPA  ICR  No.  0010.05;  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles  (Non-Engine 
Trading  &  Banking  Proposal)  was 
approved  07/21/93;  OMB  No.  2060- 
0095;  expires  03/31/94. 

EPA  ICR  No.  0783.18;  Light  Duty 
Certification  Short  Test  and  Revised 
Emission  Performance  Warranty  Test 
Procedures;  was  approved  08/02/93; 
OMB  No.  2060-0104;  expires  06/30/95. 

EPA  ICR  No.  0095.05;  Pre- 
Certification  and  Testing  Exemption, 
Reporting  and  Recordkeeping 
Requirements  (Non-Road  Engine 
Proposal);  OMB  No.  2060-0007;  expires 
03/31/96. 

OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  1039;  Monthly  Progress 
Reports;  OMB  No.  2030-0005; 
expiration  date  was  extended  to  03/31/ 
94. 


EPA  ICR  No.  0277;  Incentives  for 
Development  and  Registration  of 
Reduced  Risk  Pesticides;  OMB  No. 
2070-0060;  expiration  date  extended  to 
02/28/94. 

Dated:  August  30, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  93-21556  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  656a-60-F 


IFRL-4725-31 

Clean  Air  Act;  Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  [EPA]  is  issuing  five- 
year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  10  utility 
plants;  Crist  in  Florida;  Bailly,  Clifty 
Creek,  F  B  Culley,  Frank  E  Ratts, 
Michigan  City,  and  Warrick  in  Indiana; 
Jack  Watson  in  Mississippi;  and  Kyger 
Creek  and  Walter  C  Beckjord  in  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  plants  in  Florida  and  Mississippi: 
Brian  Beals  at  (404)  347-5014.  Air 
Pesticides  and  Toxics  Management 
Division,  EPA  Region  4,  345  Courtland 
Ave.  NE.,  Atlanta,  GA  30365. 

For  plants  in  Indiana:  Patrick  Gimino 
at  (312)  353-8651.  Air  and  Radiation 
Division,  EPA  Region  5,  77  West 
Jackson  Blvd.  (A-18J),  Chicago,  IL 
60604. 

For  plants  in  Ohio:  Franklin 
Echevarria  at  (312)  886-9653,  at  the 
EPA  Region  5  address  above. 

Dated:  August  30, 1993. 

Renee  M.  Rico, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Progmms,  Office  of  Air  and 
Radiation. 

IFR  Doc.  93-21557  Filed  9-2-93;  8:45  ami 
BILUNG  CODE  6S60-60-M 


(ER-fRL-4624-3) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  16, 1993  through 
August  20, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-F65019-MN  Rating 
LOl,  Superior  National  Forest  Land  and 
Resource  Management  Plan,  Adoption 
of  Boundary  Waters  Canoe  Area 
(BWCA)  Wilderness  Management  Plan, 
Implementation,  Cook,  Lake  and  St. 

Louis  Counties,  MN. 

Summary:  EPA  had  no  objections  to 
implementation  of  the  preferred 
alternative. 

ERP  No.  D-AFS-LOl 008-OR  Rating 
EC2,  Bomite  Underground  Copper  Mine 
Project,  Construction  and  Operation, 
Approval  of  Plan  of  Operation,  Special- 
Use-Permit,  NPDES  Permit  and  COE 
Section  404  Permit,  Willamette  National 
Forest,  Detroit  Ranger  District,  Marion 
County,  OR. 

Summary;  EPA  expressed 
environmental  concerns  based  on  the 
potential  for  adverse  effects  on  surface 
water  quality,  and  wetlands.  Additional 
information  and  clarification  is 
requested  on  water  quality  mitigation 
measures  and  potential  ground  water 
impacts. 

ERP  No.  D-AFS-L65197-AK  Rating 
E02,  Campbell  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Stikine  Area,  AK. 

Summary:  EPA  expressed 
environmental  objections  with  the  sale’s 
impact  on  water  quality  from 
construction  and  operation  of  log 
transfer  facilties.  EPA  also  expressed 
concerns  about  the  process  to  ensure 
that  the  Alaska  Water  Quality  Standards 
will  be  met.  Additional  information  is 
needed  on  effectiveness  monitoring 
from  the  water  quality  effects  of  timber 
harvest  on  road  construction. 
Information  on  the  effects  of  alternative 
log  transfer  facilities  is  also  needed. 

ERP  No.  D-FHW-D5001 1-WV 
Rating  EC2,  Harpers  Ferry  Statewide 
Bridge  Replacement  and  Upgrading 
Project,  Improvements,  US  340  over  the 
Shenandoah  River  in  the  vicinity  of 
Harpers  Ferry  National  Historical  Park, 
Funding  and  COE  Section  404  Permit, 
Jefferson  County,  WV. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  new  impacts  to  streams  and 
adjacent  riparian  areas  and  potential 
water  quality  impacts. 

ERP  No.  D-FHW-L401 85-WA  Rating 
EC2,  WA-520  Corridor  Improvements, 
Construction  and  Reconstruction, 
between  104th  Avenue  N.E.  and  West 
Lake  Sammamish  Parkway  (Formerly 
WA-901),  Funding  and  COE  Section 
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404  Permit,  the  Cities  of  Bellevue  and 
Redmond,  King  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  project’s  potential  impacts  to 
sites  containing  hazardous  waste  and  to 
surface  water  quality  and  project  TIP 
conformity  analysis.  Accordingly,  EPA 
requested  that  the  Hnal  EIS  provide 
additional  information  to  address  these 
issues. 

EBPNo.  D~FRC-B05182-NH  Rating 
LXi;2,  Upper  Androscoggin  River  Basin 
Hydroelectric  Projects.  Issuance  of  New 
Licenses/Relicensing  for  Operation  of 
Seven  Hydroelectric  Projects,  Coos 
County,  NH. 

Summary:  EPA  recommended  that  in 
the  FEIS  that  the  Federal  Energy 
Regulatory  Commission  expand  the 
scope  of  environmental  analysis  to 
include  upstream  regulating  reservoirs, 
evaluation  of  energy  conservation  as  an 
alternative  to  the  proposed  action,  a 
river  basin-wide  evaluation  of 
cumulative  impacts  and  an  analysis  of 
environmental  impacts  from  all  the 
alternatives  presented.  EPA  also 
commented  on  the  possible  violation  of 
water  quality  standards  and  the 
potential  for  adverse  impacts  to 
wetlands  and  other  aquatic  resources 
from  the  proposed  action. 

ERP  No.  D-USN-D1 1020-MD  Rating 
EC2,  Naval  Air  Warfare  Center  Aircraft 
Division  Base  Realignment,  Naval  Air 
Station  Patuxent  River,  St.  Mary’s, 
Calvert  and  Charles  Counties,  MD. 

Summary:  EPA  requested  that  the 
final  EIS  include  more  detail  on 
electromagnetic  fields,  farmland  and 
wetlands. 

Final  EISs 

ERP  No.  F-AFS-L65146-OR  Spirit 
Fire  Recovery  Project,  Harvest  Timber 
and  Road  Construction,  High  Spirit  Fire 
Area.  Willamette  National  Forest, 
Oakridge  Ranger  District,  Lane  County, 
OR. 

Summary:  EPA  had  no  environmental 
objections  to  the  preferred  alternative  as 
it  is  described  in  the  final  EIS.  No 
formal  letter  was  sent  to  the  preparing 
agency. 

ERP  No.  F-UAF-LllOl  7-AK 
Ionospheric  Research  Facility  for  the 
High  Frequency  Active  Auroral 
Research  Program.  Construction  and 
Operation,  Site  Selection,  COE  Section 
404  Permit  and  NPDES  Permit,  AK. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

ERP  No.  FR-AFS-D65010-00  George 
Washington  National  Forest,  Oil  and 
Gas  Land/Resource  Management  Plan 


Revised,  Alleghany  Front  Lease  Area, 
several  Counties,  WV  and  VA. 

Summary:  EPA  generally  agreed  with 
the  preferred  alternative  however  we 
remain  concerned  regarding  cumulative 
impacts  assessment,  nonpoint  source 
pollution  controls  to  habitat 
fragmentation  and/or  degradation. 

ERP  No.  FS-AFS-L65147-AK 
Bohemia  Mountain  Timber  Sales, 
implementation.  Updated  Information 
to  Limit  Alternatives  to  those  that 
would  not  impact  Potential 
Recommendation  of  Duncan  Salt  Chuck 
Creek  for  Inclusion  in  the  National  Wild 
and  Scenic  River  System  and  COE 
Permit  Issuance,  Tongass  National 
Forest.  Stikine  Area,  AK. 

Summary:  EPA  cpntinued  to  have 
concerns  with  the  effect  of  the  action 
alternatives  on  water  quality  and 
fisheries.  EPA  believes  that  the  lack  of 
a  detailed  water  quality  monitoring  plan 
may  make  it  difficult  to  ensure  that 
Alaska  Water  Quality  Standards  will  be 
met  and  demonstrate  that  beneficial 
uses  are  protected. 

Dated:  August  31, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
IFR  Doc.  93-21587  Filed  9-2-93;  8:45  ami 
BILLING  COOC  6660-60-0 


[ER-FRL-4624-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  August  23, 1993 
Through  August  27, 1993  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  930298,  DRAFT  EIS,  FHW,  TX, 
US  82  Highway  (East-West  Freeway  in 
the  City  of  Lubbock)  Transportation 
Improvements  from  Southwest  of 
Loop  289  to  East  of  1-27  and 
Relocation  of  the  Seagraves, 

Whiteface  and  Lubbock  Railroad, 
Funding  and  Right-of-Way  Grant, 
Lubbock  County,  TX,  Due:  October 
18, 1993,  Contact:  John  E.  Inabinet 
(512) 482-5988. 

EIS  No.  930299,  DRAFT  EIS,  GSA,  CA, 
Ronald  Reagan  Federal  Building — 
United  States  Courthouse,  Site 
Selection  and  Construction  in  the 
Central  Business  Area  and  Approval 
of  Permits,  City  of  Santa  Ana,  Orange 
County,  CA,  Due:  October  18, 1993, 
Contact:  Mitra  K.  Nejad  (415)  744- 
5061. 

EIS  No.  930300,  FINAL  EIS,  AFS,  OR, 
Santiam  Pass  Demo  Project, 
Harvesting  'Timber  and  Road 


Construction,  Willamette  National 
Forest,  McKenzie  Ranger  District, 

Linn  County,  OR,  Due:  October  04, 
1993,  Contact:  |oe  Zook  (503)  822- 
3381, 

EIS  No.  930301,  HNAL  EIS,  NOA,  MA, 
Stellwagen  Bank  National  Marine 
Sanctuary,  Implementation, 
Designation  and  Management  Plan, 
Boston,  MA,  Due:  Octi^r  04, 1993, 
Contact:  Randall  Schneider  (301)  713- 
3132. 

EIS  No.  930302,  HNAL  SUPPLEMENT. 
DOE,  CA,  Petroleum  Production  at 
Maximum  Efficient  Rate,  Naval 
Petroleum  Reserve  No.  1,  Continued 
Operation,  Updated  Information,  Elk 
Hills,  Kem  County,  CA,  Due:  October 
18, 1993,  Contact:  )ames  C  Killen 
(805) 763-6038. 

EIS  No.  930303,  FINAL  EIS,  AFS,  ID. 
Salmon  River  Road  Improvement 
Project,  Development  Road  No.  30 
from  North  Fork  to  Com  Creek, 
Salmon  National  Forest,  North  Fork 
Ranger  District,  Custer  and  Lemhi 
Counties,  ID,  Due:  October  04, 1993, 
Contact:  Rogers  'Thomas  (208)  865- 
2393. 

EIS  No.  930304,  FINAL  EIS,  FRC,  FL, 
MS,  AL,  LA,  Florida  Gas 
Transmission  Phase  III  Expansion 
Project,  Construction  and  deration. 
Special  Use  Permits.  Section  10  and 
404  Permits  and  NPDES  Permit, 
extending  through  FL,  AL,  MS  and 
LA,  Due:  October  04, 1993,  Contact: 
Mark  Jensen  (202)  206-1121. 

Amended  Notices 

EIS  No.  910304,  DRAFT  EIS,  BOP.  DC. 
Washington,  DC  Metropolitan 
Detention  Center  (MDC), 
Construction/Operation,  Gty  of 
Washington,  DC,  Due:  Octoter  21, 
1991,  Contact:  Patricia  K.  Sledge  (202) 
514-6470.  Published  FR  08-29-91— 
Officially  Canceled  by  Preparing 
Agency. 

Dated:  August  31, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 

IFR  Doc.  93-21588  Filed  9-2-93;  8:45  am| 

BILUNG  CODE  6560-6»-U 


[FRL-4725-4] 

Open  Scientific  Meeting  on  Carpet 
Emissions,  Part  I:  Animal  Testing 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  convening  an  open 
meeting  of  scientists,  including  four 
independent  scientific  peer  reviewers, 
to  help  the  Agency  gain  a  better 
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understanding  of  existing  and  new  data 
that  pertain  to  the  use  of  a  laboratory 
procedure  for  testing  the  effects  of 
carpet  emissions  on  laboratory  mice. 

This  meeting  is  part  of  an  ongoing  effort 
to  gather  data  and  information  that  will 
assist  EPA  in  determining  steps 
necessary  to  understand  concerns  about 
carpet. 

DATES:  The  meeting  has  been  scheduled 
for  September  15, 1993.  The  meeting 
will  start  at  9  a.m.  and  end  at 
approximately  5  p.m.  It  will  be  open  to 
the  public,  subject  to  availability  of 
space. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ritz  Carlton  Pentagon  City,  1250  S. 
Hayes  Street,  Arlington,  VA  22202,  Tel. 
(703) 415-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dyer,  Health  Effects  Research 
Laboratory  (MD  51A),  Office  of  Research 
and  Development,  Environmental 
Protection  Agency,  86  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina, 
27711.  , 

SUPPLEMENTARY  INFORMATION:  The 
public  and  the  scientific  community  are 
becoming  increasingly  aware  of 
concerns  over  potential  health  effects 
caused  by  exposure  to  indoor  sources  of 
pollutants.  EPA  has  statutory  authority 
under  title  IV  of  the  Superfund 
Amendments  and  Reauthorization  Act 
to  conduct  research  on  this  and  other 
indoor  air  issues. 

In  1992,  an  independent  testing 
laboratory,  Anderson  Laboratories,  Inc. 
(AL),  reported  test  results  indicating 
that  pulmonary  irritation,  neurotoxicity, 
and  in  some  cases  death  were  seen  in 
laboratory  mice  exposed  to  carpet 
emissions.  To  better  understand  these 
findings,  EPA  conducted  a  formal  study 
to  replicate,  in  parallel  testing  with  AL, 
the  reported  findings.  The  results  of  the 
EPA  tests  were  reported  in  May  of  1993. 
They  indicate  that  EPA  did  not  replicate 
the  AL  findings.  The  caliber  of  EPA’s 
scientific  effort  was  affirmed  to  adhere 
to  good  laboratory  practices  and  to  be  of 
the  highest  scientific  quality  as 
determined  by  independent  peer 
reviewers  who  evaluated  the  study 
design,  resulting  data,  and  conclusions. 

In  the  interim,  several  other 
laboratories  in  academia  and  industry 
have  independently  conducted  studies 
to  replicate  the  AL  findings.  In  addition, 
both  EPA  and  AL  have  gained 
additional  experience  in  using  the 
procedure. 

At  the  September  15  meeting, 
scientists  with  working  knowledge  in 
using  this  laboratory  procedure  will 
present  data  and  summarize  their 
experience  related  to  carpet  emissions 
before  four  invited  scientific  peers. 


These  scientists  will  be  asked  to  join  in  . 
subsequent  discussions  about  this 
laboratory  procedure,  the  resulting  data, 
and  their  implication  for  future 
research.  The  meeting  will  provide  a 
period  for  public  questions.  A  second 
meeting  is  planned  for  an  as-yet- 
undetermined  date  to  discuss  carpet- 
related  health  complaints  reported  by 
affected  individuals.  This  meeting  will 
include  participation  by  government 
scientists,  physicians  involved  in  the 
diagnosis  and  treatment  of  these 
reported  health  complaints,  scientists 
from  other  disciplines,  and 
representatives  from  the  carpet  industry. 
The  goal  of  this  second  meeting  will  be 
to  identify  future  research  that  is  needed 
to  gain  a  better  understanding  of  the 
nature  and  causes  of  reported  health 
complaints  from  exposure  to  carpet. 

Once  a  date  and  location  are 
determined,  EPA  will  announce  this 
meeting  in  the  Federal  Register. 

EPAnas  invited  four  independent 
peer  reviewers  and  other  scientists  with 
hands-on  experience  with  this 
laboratory  procedure  to  participate  in 
discussions.  The  meeting  will  be  open 
and  provide  a  period  for  public 
questions.  Eastern  Research  Group,  Inc., 
an  EPA  contractor,  is  providing 
logistical  support  for  the  workshop.  For 
further  information  on  technical  issues, 
contact  the  Health  Effects  Research 
Laboratory  as  noted  above.  For  further 
information  on  the  meeting,  or  to 
register  to  attend,  contact  Elaine 
Brenner,  Eastern  Research  Group,  Inc., 
110  Hartwell  Avenue,  Lexington,  MA 
02173,  Telephone:  (617)  674-7334. 

Dated:  August  27, 1993. 

Gary  J.  Foley, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

IFR  Doc.  93-21558  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  6560-60-P 


[OPPTS-80016A;  FRL-4645-3] 

TSCA  Section  8(e);  Notice  of 
Clarification  and  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  clarification:  extension 
of  comment  period. 

SUMMARY:  This  Notice  extends  by  45 
days  the  solicitation  of  public  comment 
on  certain  refinements  to  EPA’s  policy 
concerning  the  mandatory  reporting  of 
information  under  section  8(e),  the 
“substantial  risk”  information  reporting 
provision  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2601  et 
seq,  (July  13, 1993,  58  FR  37735). 


Specifically,  comments  are  sought  on 
EPA’s  section  8(e)  policy  refinements 
concerning  mandatory  reporting  of 
information  on  the  release  of  chemical 
substances  to,  and  the  detection  of 
chemical  substances  in,  environmental 
media.  Comments  are  also  sought  on 
specific  refinements  made  to  EPA’s 
policy  concerning  the  reporting 
deadline  for  written  “substantial  risk” 
information  and  the  circumstances 
under  which  certain  information  need 
not  be  reported  to  EPA  under  section 
8(e)  of  TSCA.  EPA  is  extending  the 
comment  period  because  it  has  received 
request  from  several  commenters  asking 
that  additional  time  be  given  for  the 
formulation  and  submission  of 
comments. 

DATES:  Written  comments  on  the 
reporting  guidance  must  be  received  by 
EPA  no  later  than  October  28, 1993. 
ADDRESSES:  All  comments  should 
reference  the  docket  number  “OPPTS- 
80016”  and  must  be  transmitted  in 
triplicate  to:  U.S.  Environmental 
Protection  Agency,  OPPT  Document 
Control  Officer,  Attn:  TSCA  Document 
Receipts  (TS-790),  ET  G-99,  401  M  St., 
SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460,  (202)  554-1404,  TDD:  (202) 
554-0551. 

Dated:  August  27, 1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  93-21555  Filed  9-2-93;  8:45  am) 
BILLING  CODE  6560-50-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  has  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  Club  Med  Sales,  Inc., 
Services  et  Transports  Cruise  Lines  and 
G.I.E.  Mediterranee  Bail,  40  West  57th 
Street,  New  York,  NY  10019. 
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Vessel:  CLUB  MED  I 
Dated:  August  31, 1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-21554  Filed  9-2-93;  8:45  am] 
BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  nied  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  20, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio:  to  engage  de  novo  through  its 


subsidiary.  Banc  One  Capital 
Corporation,  Columbus,  Ohio,  in 
investment  and  financial  advisory 
activities  pursuant  to  §  225.25(b)(4)  of 
the  Board’s  Regulation  Y. 

2.  First  Citizens  Banc  Corp,  Sandusky, 
Ohio;  to  engage  de  novo  through  its 
subsidiary,  R.A.  Reynolds  Appraisal 
Service,  Inc.,  Sandusky,  Ohio,  in 
performing  real  estate  appraisal  services 
pursuant  to  §  225.25(b)(13)  of  the 
Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

2.  Mid~America  Bancorp,  Louisville, 
Kentucky;  to  engage  de  novo  through  its 
subsidiary,  Mid-America  Bank,  Federal 
Savings  Bank,  Pewee  Valley,  Kentucky, 
in  operating  a  savings  association 
pursuant  to  §  225.25(b)(9);  and  in  the 
sale,  as  agent,  of  credit-related  life  and 
health  insurance  in  connection  with 
loans  made  by  Mid-America  Bank, 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y.  ’These  activities 
will  he  conducted  in  the  State  of 
Kentucky. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biiming, 

Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

2.  The  Sumitomo  Bank,  Limited, 
Osaka,  Japan;  to  engage  de  novo  through 
its  subsidiary,  Sumitomo  Bank  Capital 
Markets,  Inc.,  New  York,  New  York,  in 
certain  bank-office  services  related  to 
swaps,  swap  transactions,  including 
without  limitation  interest  rate  and 
currency  swaps,  and  swap  derivative 
products  such  as  caps,  floors  and 
collars,  for  third  parties  on  SBCM’s 
premises,  and  will  include  funds 
transfers  and  other  payment  agency 
functions,  rate  settings,  payment 
notification,  cash  reconciliation  and  risk 
reporting.  These  activities  will  be 
conducted  Worldwide. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-21528  Filed  9-2-93;  8.45  am) 
BILLING  CODE  6210-01-f 


Corporacion  Bancaria  de  Espana,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  24, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045; 

2.  Corporacion  Bancaria  de  Espana, 
Madrid,  Spain;  to  become  a  bank 
holding  company  by  acquiring  69.2 
percent  of  the  voting  shares  of  Banco 
Exterior  de  Espana,  S.A.,  Madrid,  Spain, 
and  thereby  indirectly  acquire  Extebank, 
Stony  Brook,  New  York. 

2.  Ponds  de  Participation  Industries 
Diverses,  Algiers,  Algeria:  Fonds  de 
Participation  Services,  Algiers,  Algeria; 
Fonds  de  Participation  Chimie,  Algiers, 
Algeria:  and  Fonds  de  Participation  des 
Industries  Agro-Alimentaires,  Algiers, 
Algeria:  to  acquire  44.06  percent  of  the 
voting  shares  of  Arab  American  Bank, 
New  York,  New  York,  formerly  known 
as  UBAF  Arab  American  Bank. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

2.  Exchange  Bancshares,  Inc.,  Luckey, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Exchange  Bank, 
Luckey,  Ohio. 

C.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

2.  BB&T  Financial  Corporation, 
Wilson,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Home 
Savings  Bank  of  Al^marle,  SSB, 
Albemarle,  North  Carolina. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 
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1.  Covington  Capital  Corporation, 
Collins,  Mississippi;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Covington  County  Bank,  Collins, 
Mississippi. 

E.  Federal  Reserve  Bank  of  Chicago 
(fames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Corp,  Green  Bay. 
Wisconsin;  to  acquire  6.26  percent  of 
the  voting  shares  of  Bay  Lake  Banc- 
Corp.  Inc.,  Kewaunee,  Wisconsin,  and 
thereby  indirectly  acquire  Union  State 
Bank.  Kewaunee.  Wisconsin. 

2.  Associated  Banc-Corp,  Green  Bay. 
Wisconsin;  to  acquire  12.93  percent  of 
the  voting  shares  of  Community  State 
Bank  of  Algoma,  Algoma,  Wisconsin. 

3.  Associated  Banc-Corp.  Green  Bay. 
Wisconsin;  to  acquire  7.05  percent  of 
the  voting  shares  of  First  Manitowoc 
Bancorp,  Inc.,  Manitowoc.  Wisconsin, 
and  thereby  indirectly  acquire  First 
National  Bank  in  Manitowoc, 

Manitowoc,  Wisconsin. 

4.  Associated  Banc-Corp.  Green  Bay. 
Wisconsin;  to  acquire  6.10  percent  of 
the  voting  shares  of  First  Oak  Brook 
Bancshares,  Inc.,  Oak  Brook.  Illinois, 
and  thereby  indirectly  acquire  1st  Oak 
Brook  Bank,  Glenview,  Illinois,  and  Oak 
Brook  Bank,  Oak  Brook,  Illinois. 

F.  Federal  Reserve  Bank  of  Chicago 
(fames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Capital  Banshares,  Inc.,  Green  Bay, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Capital  Bank,  Green 
Bay,  Wisconsin,  a  de  novo  bank. 

G.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  WortJien  Banking  Corporation, 

Little  Rock,  Arkansas;  to  merge  with 
FirstBank  Group,  Inc.,  Brinkley, 
Arkansas,  and  thereby  indirectly  acquire 
FirstBank  of  Arkansas,  Brinkley, 
Arkansas,  and  FirstBank  of  Arkansas, 
Kensett,  Arkansas. 

H.  Federal  Reserve  Bank  of 
Minneapolis  (fames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

I.  Klein  Bancorporation,  Inc.,  Chaska, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  R.O.M.  Financial 
Services,  Inc.,  Chanhassen,  Minnesota, 
and  thereby  indirectly  acquire  State 
Bank  of  Chanhassen,  Chanhassen, 
Minnesota. 

2.  Northern  Plains  Investment,  Inc., 
famestown.  North  Dakota;  and  North 
Star  Holding  Company,  Inc.,  famestown. 
North  Dakota;  to  acquire  100  percent  of 


the  voting  shares  of  Farmers  State  Bank, 
Ypsilanti,  North  Dakota. 

3.  Northern  Plains  Investment.  Inc., 
famestown.  North  Dakota;  to  acquire  6.3 
percent  of  the  voting  shares  of  Stutsman 
County  State  Bank,  famestown.  North 
Dakota. 

I.  Federal  Reserve  Bank  of  Kansas 
City  (fohn  E.  Yoike,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  1889  Bancshares.  Inc.,  Nevada, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  99.63  percent  of 
the  voting  shares  of  First  National  Bank 
of  Nevada,  Nevada.  Missouri. 

2.  First  State  Bancorporation,  Taos, 
New  Mexico;  to  acquire  94.5  percent  of 
the  voting  shares  of  FirstBank  Santa  Fe. 
Santa  Fe,  New  Mexico. 

3.  Fourth  Financial  Corporation, 
Wichita.  Kansas;  to  merge  with  Ponca 
Bancshares.  Inc.,  Ponca  City,  Oklahoma, 
and  thereby  indirectly  acquire  Security 
Bank  and  Trust  Company  of  Ponca  City. 
Ponca  City.  Oklahoma. 

f.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Shady  Oaks  Bancshares.  Fort 
Worth.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  ^ares  of  Shady  Oaks 
National  Bank,  Fort  Worth,  Texas. 

2.  South  Central  Texas  Bancshares. 
Inc.,  Flatonia,  Texas;  to  acquire  65.64 
percent  of  the  voting  shares  of  Gonzales 
Bank,  Gonzales,  Texas. 

3.  South  Central  Texas  Bancshares- 
Delaware,  Inc.,  Wilmington,  Delaware; 
to  acquire  65.64  percent  of  the  voting 
shares  of  Gonzales  Bank,  Gonzales. 
Texas. 

K.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105; 

1.  Latah  Bancorporation.  Inc.,  Latah, 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Latah, 
Latah,  Washington. 

Board  of  Governors  of  the  Federal  Reserv'e 
System,  August  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-21529  Filed  9-2-93;  8:45  am) 
BILLING  CODE  CZIfrOI-F 


First  Alabama  Bancshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  B^d's  Regulation  Y  (12  CFR 


225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Onc,e  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  w'riting  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
(Ximmenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Iteserve  Bank 
indicated  for  the  application  nr  the 
offices  of  the  Board  of  Governors  not 
later  than  September  24, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303; 

1.  First  Alabama  Bancshares,  Inc., 
Birmingham,  Alabama;  to  acquire  Secor 
Bank.  FSB,  Birmingham,  Alabama,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneajmlis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Mjnne.sota  55480: 

1.  Noin'est  Corporation,  Minneapolis, 
Minnesota;  and  its  subsidiary,  Norwest 
Mortgage.  Inc.,  to  acquire  a  50  percent 
partnership  interest  in  Prosperity 
Mortgage  Company,  Fairfax,  Virginia, 
and  thereby  indirectly  engage  in  making 
and  servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1993. 
fennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-21531  Filed  9-2-93;  8:45  am] 
BILLING  CODE  621(H>1-F 


Meivyn  J.  &  Suellen  G.  Estrin,  et  at.;  - 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  20, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Meivyn  J.  &■  Suellen  G.  Estrin, 
Bethesda,  Maryland;  to  acquire  an 
additional  17.05  percent  of  the  voting 
shares  of  FWB  Bancorporation, 
Rockville,  Maryland,  for  a  total  of  19.67 
percent,  and  thereby  indirectly  acquire 
FWB  Bank,  Rockville,  Maryland. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Employee  Stock  Ownership  Plan 
and  Trust  of  First  Citizens  Bank  of 
Poison,  Poison,  Montana;  to  acquire  an 
additional  0.23  percent  of  the  voting 
shares  of  Flathead  Lake  Bancorporation, 
Inc.,  Poison,  Montana,  for  a  total  of 
21.24  percent,  and  thereby  indirectly 
acquire  First  Citizens  Bank  of  Poison, 
Poison,  Montana. 

2.  David  Huisman,  Ellsworth, 
Minnesota;  to  acquire  an  additional 
23.29  percent  of  the  voting  shares  of 
Ellsworth  Bancshares,  Inc.,  Ellsworth, 
Minnesota,  for  a  total  of  50.12  percent. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  ferry  M.  Smetana,  Co-Trustee, 
Barrett  Harman  Van  Dyke  No.  1, 


Plainville,  Kansas;  to  acquire  25.15 
percent  of  the  voting  shares  of  Plainville 
Bancshares,  Inc.,  Plainville,  Kansas,  and 
thereby  indirectly  acquire  The  Plainville 
State  Bank,  Plainville,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Joseph  Hetrick,  San  Juan,  Texas;  to 
acquire  an  additional  7.4  percent  of  the 
voting  shares  of  San  Juan  Bancshares, 
Inc.,  San  Juan,  Texas,  for  a  total  of  18.5 
percent,  and  thereby  indirectly  acquire 
San  Juan  State  Bank,  San  Juan,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-21530  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  621(HI1-F 


PNC  Banc  Corp.,  et  al.;  Formations  of, 
Acquisitions  by,  and  Mergers  of  Bank 
■  Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14) 
for  the  Board’s  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  e^ciency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  PNC  Banc  Corp.,  Pittsburgh, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  PNC  Mortgage  Bank, 
National  Association,  Pittsburgh, 
Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  Sears 
Savings  Bank,  FSB,  Glendale,  California, 
and  thereby  engage  in  operating  a 
savings  association  pursuant  to 
§  225.25(b)(9)  of  the  Board’s  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Gordon  Management  Co.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  26.42  percent  of 
the  voting  shares  of  CNBC  Bancorp,  Inc., 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  Columbia  National  ^nk  of 
Chicago,  Chicago,  Illinois. 

In  connection  with  this  application. 
Applicant  and  Gordon  Family 
Investment  Limited  Partnership, 
Chicago,  Illinois,  have  applied  to 
acquire  CNBC  Development 
Corporation,  Chicago,  Illinois;  CNBC 
Leasing  Corporation,  Chicago,  Illinois; 
and  CNBC  Investment  Corporation, 
Chicago,  Illinois;  and  thereby  engage  in 
real  estate  lending  pursuant  to 
§  225.25(b)(l)(iii);  finance  leasing  of 
personal  property  pursuant  to 
§  225.25(b)(5);  and  commercial  lending 
pursuant  to  §  225.25(b)(l)(iv)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-21532  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  6210-01-r-M 
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GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Cancellation  of 
Medical  Standard  Form 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  Because  of  low  usage  the 
following  Standard  Form  is  cancelled: 

SF  525,  Medical  Record — Radiation 
Therapy. 

DATES:  Effective  on  September  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Freed,  GSA  Standard  and 
Optional  Forms  Liaison  Officer,  (202) 
501-0492. 

Dated:  August  17, 1993. 

Johnny  T.  Young, 

Director.  Reproduction  Services  Division. 

IFR  Doc.  93-21469  Filed  9-2-93;  8:45  ami 
BILLING  COOE  6820-a4-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Fiscal  Year  1994  Program 
Announcement;  Availability  of  Funds 
and  Request  for  Applications:  Request 
for  Applications  To  Establish  and 
Conduct  National  Resource  Centers 
for  Older  Indians,  Native  Alaskans,  and 
Native  Hawaiians 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
establish  and  conduct  national  resource 
centers  for  older  Indians,  Native 
Alaskans,  and  Native  Hawaiians  under 
the  Administration  on  Aging’s 
Discretionary  Funds  Program  for  fiscal 
year  1994. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  that  it  will  hold  a 
recompetition  for  Cooperative 
Agreement  Awards,  among  revised  as 
well  as  new  applications,  to  establish 
and  conduct  National  Resource  Centers 
for  Older  Indians,.  Native  Alaskans,  and 
Native  Hawaiians  under  the 
Administration  on  Aging’s  Discretionary 
Funds  Program  for  Fiscal  Year  1994. 

The  deadline  date  for  the  submission 
of  applications  is  November  1. 1993. 
Eligible  applicants  for  Resource  Center 
awards  are  institutions  of  higher 
education  with  experience  in 
conducting  research  and  assessment  on 
the  needs  of  older  individuals. 
Preference  will  be  given  to  those 
institutions  of  higher  education  that 


provide  evidence  of  relevant  expertise 
and  experience  in  conducting  research 
on,  and  assessment  of,  the 
characteristics  and  needs  of  individuals 
who  are  older  Native  Americans. 

Application  kits  are  available  by 
phoning  202/619-0441  or  by  writing  to: 
Depiartment  of  Health  and  Human 
Services,  Administration  on  Aging, 

Office  of  Program  Development,  330 
Independence  Avenue  SW.,  room  4278, 
Washington,  DC  20201. 

Fernando  Toires-Gil, 

Assistant  Secretary  for  A^ng. 

IFR  Doc.  93-21510  Filed  9-2-93:  8:45  ami 
BILUNG  CODE  4130-02-M 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  403] 

Cooperative  Agreements  for  National 
Programs  To  Strengthen 
Comprehensive  School  Health 
Programs  and  Prevent  Health 
Problems  Among  Youth 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  anticipates  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  that 
establish  national  programs,  including 
national  minority  programs,  to  assist  the 
nation’s  schools,  institutions  of  higher 
education,  and  youth-serving  agencies 
in  efforts  to  prevent  behaviors  that  place 
elementary  through  college-age  youth  at 
risk  for  human  immunodeficiency  virus 
(HIV)  infection,  sexually  transmitted 
diseases  (STDs),  and  other  important 
health  problems.  (A  cooperative 
agreement  is  a  legal  agreement  in  which 
CDC  provides  financial  assistance  and 
substantial  Federal  programmatic 
involvement  to  the  recipient  during  the 
project.) 

National  non-govemmental  health, 
education,  and  human  service 
organizations  have  unique 
organizational  capacities,  experience, 
and  constituencies,  and  they  often  have 
affiliates  at  the  state  and  local  levels. 
These  national  organizations  and  their 
affiliates  could  work  closely  with 
national,  state,  and  local  governmental 
agencies,  and  with  each  other,  to 
collaboratively  help  schools  and  other 
agencies  that  serve  youth  to  prevent  and 
address  health  problems  among  youth. 
CDC  expects  to  award  cooperative 
agreements  to  national  organizations 
that  can  become  an  integral  part  of  a 
broad  national  strategy  to  prevent  and 
reduce  (1)  Sexual  behaviors  that  result 
in  HIV  infection,  STDs,  and  unintended 
pregnancy;  (2)  alcohol  and  other  drug 


use:  (3)  tobacco  use;  (4)  dietary  patterns 
that  result  in  disease;  (5)  behaviors  that 
result  in  intentional  and  unintentional 
injury;  and  (6)  sedentary  lifestyles 
among  youth.  Activities  that  might  be 
implemented  with  this  award  will  focus 
on  the  following; 

•  Strengthening  national,  state,  and 
local  efforts  to  improve  school  health 
programs; 

•  Strengthening  the  capacity  of 
colleges  and  universities  (a)  To  prevent 
and  address  such  health  problems 
among  their  students,  and  (b)  to  provide 
national,  state,  and  local  leadership  and 
technical  assistance  to  improve  school 
health  programs;  and/or 

•  Strengthening  the  capacity  of 
appropriate  state  and  local  agencies  and 
community  organizations  to  develop 
and  implement  activities  designed  to 
prevent  HIV  infection,  STDs,  and  other 
important  health  problems  among  youth 
in  high-risk  situations. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  objectives  of 
the  CDC  HIV  Strategic  Plan  and  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
program  announcement  is  related  to  the 
Health  Promotion  and  Preventive 
Services  priority  areas,  with  a  particular 
focus  on  the  Education  and  Community- 
Based  Programs.  The  PHS  also  is 
committed  to  help  attain  the  National 
Education  Goals  related  to  the  health 
and  educational  outcomes  of  American 
students  and  improving  the  health  of 
adolescents.  (To  order  a  copy  of  the  CDC 
HIV  Strategic  Plan,  Healthy  People 
2000,  the  National  Education  Goals 
Report,  and  Adolescent  Health  see  the 
section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a),  311  (b)  and  (c),  and 
317(k)  of  the  Public  Health  Service  Act, 
(42  U.S.C.  241(a).  243  (b)  and  (c),  and 
247b(k)),  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  national 
organizations  and  national  minority 
organizations  that  are  health,  education, 
and  social  service  agencies  that  are 
private,  nonprofit,  professional,  or 
voluntary.  Eligible  applicants  must  have 
organizational  capacities  and  experience 
to  assist  state  and  local  education 
agencies,  institutions  of  higher 
education,  and/or  other  relevant 
agencies  in  preventing  behaviors  that 
place  young  people  at  risk  for  HIV 
infection,  STDs,  and  other  important 
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health  problems.  Eligible  organizations 
must  also  have  affiliate  offices  or 
organizations  in  a  minimum  of  10  states 
and  territories. 

In  addition,  to  be  considered  a 
national  minority  organization,  eligible 
applicants  must  meet  the  following 
criteria: 

1.  At  least  51  percent  of  persons  on 
the  governing  board  must  be  members  of 
racial  or  ethnic  minority  populations; 
and 

2.  The  organization  must  possess  a 
documented  history  of  serving  racial/ 
ethnic  minority  populations  through  its 
offices,  affiliates,  or  participating 
minority  organizations  at  the  national 
level  for  at  least  12  months  prior  to  the 
submission  of  the  application  to  CEKD. 

Limited  competition  is  justified  under 
this  program  announcement  because  of 
the  need  for  directed  and  concentrated 
focus  in  the  effective  dissemination  of 
programs  and  information.  The 
coordination  and  implementation  of  a 
national  health  education  program 
strategy  requires  organizations  with  the 
capacity  and  experience  to  influence  the 
professional  actions  of  their 
constituency;  and  to  have  the  capacity 
to  identify,  assess,  and  advocate  for 
research-based  school  health  materials 
and  programs. 

Availability  of  Funds 

It  is  anticipated  that  $6  million  will 
be  available  in  FY  1994  to  fund  an 
estimated  25  awards  under  this 
announcement.  This  is  the  amount 
requested  in  the  President’s  FY  1994 
budget. 

Funds  must  be  used  for  categorical 
activities  to  prevent  HIV  infection 
among  youth,  and  can  be  used  to 
integrate  such  categorical  activities  as 
part  of  broader  programs  to  improve  the 
health  of  youth  (e.g.,  adolescent  health 
programs,  comprehensive  school  health 
programs,  college  health  programs). 

The  average  award  will  be 
approximately  $240,000  ranging  firom 
$100,000  to  $300,000.  These  figures  are 
estimates  and  might  change  based  on 
availability  of  funds  and  quality  of 
applications. 

(b)  Approximately  $500,000  of  the 
total  $6  million,  will  be  available  to 
fund  national  minority  organizations. 
The  average  award  will  be 
approximately  $240,000  ranging  from 
$100,000  to  $300,000. 

Awards  are  expected  to  begin  on  or 
about  March  15, 1994,  and  will  be  for 
a  12-month  budget  period  within  a 
project  period  of  5  years.  (Budget  Period 
is  the  interval  of  time  into  which  the 
project  period  is  divided  for  funding 
and  reporting  purposes.  Project  Period 
is  the  total  time  for  which  a  project  is 


programmatically  approved.)  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  for  new 
budget  periods  within  an  approved 
project  period  will  be  based  on 
satisfactory  performance,  receipt  of  an 
acceptable  continuation  application, 
and  the  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  for 
national  organizations  to  assist  the 
nation’s  education  agencies,  institutions 
of  higher  education,  and/or  youth¬ 
serving  agencies  in  efforts  to  prevent 
behaviors  that  place  young  people  at 
risk  of  HIV  infection,  STDs,  and  other 
important  health  problems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  section  A.,  and  CDC 
will  be  responsible  for  conducting 
activities  under  section  B.  as  listed 
below: 

A.  Recipient  Activities 

1.  Collaborate  with  constituents,  state 
and  local  education  and  health  agencies, 
and  CDC  to  develop  a  national  strategy 
to  achieve  the  purposes  of  this  program. 

2.  Establish  specific,  measurable,  and 
realistic  goals  and  objectives. 

3.  Establish  an  operational  plan, 
including,  but  not  limited  to: 

(a)  Placing  comprehensive  school 
health  programs,  health  promotion 
programs  at  institutions  of  higher 
education,  and/or  community  health 
programs  for  youth,  especi2dly  minority 
youth  and  youth  in  hi^-risk  situations, 
high  on  their  own  agenda  and  high  on 
the  public  agenda. 

(b)  Supporting  the  development  of 
national,  state,  and  local  policies  and 
programs. 

(c)  Collaborating  with  other  national 
organizations  to  support  programs 
designed  to  prevent  the  development  of 
high-risk  behaviors  amoi^  youth. 

(d)  Mobilizing  national,  state,  and 
local  alliances,  networks,  coalitions,  and 
support  systems  to  improve  such 
programs. 

(e)  Educating  and  empowering  policy 
and  decision  making  members  of 
national  organizations  to  act 
individually  and  collectively  to  support 
locally  determined  programs  that  are 
consistent  with  community  values  and 
appropriate  to  community  needs. 

4.  Evaluate  program’s  effectiveness  in 
achieving  goals  and  objectives. 

5.  Disseminate  programmatic 
information  to  CDC  and  other  interested 
recipients  through  appropriate  methods, 
including: 


(a)  Identifying  and  submitting 
pertinent  programmatic  information  for 
incorporation  into  a  computerized 
database  of  health  information  and 
health  promotion  resources,  such  as  the 
Combined  Health  Information  Database 
(CHID). 

(b)  Sharing  information  through 
electronic  bulletin  boards,  such  as  the 
Comprehensive  Health  Education 
Network  (CHEN). 

6.  Collaborate  with  CDC  and  other 
appropriate  agencies  in  planning  and 
participating  in  an  annual  conference 
and  at  least  one  workshop  during  the 
budget  period.  Budget  requests  ^ould 
include  the  cost  of  a  four-day  trip  to 
Atlanta  for  two  individuals. 

B.  CDC  Activities 

1.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

2.  Coordinate  with  national,  state,  and 
local  education  and  health  agencies  and 
other  relevant  organizations  in  planning 
and  conducting  national  strategies 
designed  to  strengthen  programs  for 
preventing  HIV  infection,  STDs,  and 
other  important  health  risks  and  health 
problems  among  youth. 

3.  Provide  programmatic  consultation 
and  guidance  related  to  program 
planning,  implementation,  and 
evaluation:  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  reports. 

4.  Plan  meetings  of  national,  state, 
and  local  education  agencies  and  other 
appropriate  agencies  to  address  issues 
and  program  activities  related  to 
improving  comprehensive  school  health 
programs:  and  strengthen  the  capacity  of 
institutions  of  higher  education  and 
youth-serving  agencies  to  prevent  HTV 
infection,  STDs,  and  other  important 
health  problems  among  youth. 

5.  A^st  in  the  evaluation  of  program 
activities. 

6.  Monitor  the  recipient’s 
performance  of  program  activities. 

Review  and  Evaluation  Criteria 

Each  application  will  be  allocated  a 
total  of  100  points,  and  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria; 

A.  Background/Need  (5  points) 

The  extent  to  which  the  applicant 

justifies  need  for  the  program. 

B.  Capacity  (20  points) 

The  extent  to  which  the  applicant 
demonstrates  the  capacity  and  ability  of 
the  organization  to  ^dress  the 
identihed  needs  and  develop  and 
conduct  program  activities. 
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C.  Goals  and  Objectives  (10  points) 

1.  Goals.  The  extent  to  which  the 
applicant  has  submitted  specific  and 
realistic  goals  for  the  projected  five-year 
project  period  and  are  consistent  with 
program  requirements. 

2.  Objectives.  The  extent  to  which  the 
applicant  has  submitted  objectives  for 
the  one-year  budget  period  that  are 
speciHc,  measurable,  and  feasible  and 
that  are  directly  related  to  the  program’s 
goals. 

D.  Operational  Plan  (20  points). 

The  extent  to  which  the  applicant: 

1.  Proposes  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period. 

2.  Addresses  each  recipient  activity 
for  the  relevant  priority  area. 

3.  Provides  a  reasonable  timeline  for 
conducting  those  activities. 

E.  Project  Management  and  Staffing  (20 
points) 

The  extent  to  which  the  applicant 
identifies  staff  and  other  agencies  that 
have  the  responsibility  and  authority  to 
carry  out  each  activity,  as  evidenced  by 
job  descriptions,  curriculum  vitae, 
organizational  charts,  and  letters  of 
support  from  collaborating  agencies. 

F.  Sharing  Experiences  and  Resources  (5 
points) 

The  extent  to  which  the  applicant 
indicates  how  it  will  share  effective 
materials  and  activities. 

G.  Collaborating  (10  points) 

The  extent  to  which  the  applicant 
describes  how  it  will  collaborate  with 
CDC  and  other  OXI-funded  agencies 
such  as  state  and  local  health  and 
education  agencies,  institutions  of 
higher  education,  and  other  national 
organizations. 

H.  Evaluation  (10  points) 

'The  extent  to  which  the  applicant 
identifies  data  that  will  measure 
progress  in  meeting  objectives  and 
program  efiectiveness,  and  presents  a- 
reasonable  plan  for  obtaining  data, 
reporting  the  results,  and  using  the 
results  for  programmatic  decisions. 

I.  Budget  and  Accompanying 
Justification  (Not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
narrative  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project. 

Executive  Order  12372  Review 
Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
entitled  Intergovernmental  Review  of 
Federal  Programs  (Ref:  45  CFR  part  100). 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.938, 

Cooperative  Agreements  to  Support 
School  Health  Education  to  Prevent  the 
Spread  of  Acquired  Immunodeficiency 
Syndrome. 

Other  Requirements 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled:  "Interim  Revision  of 
Requirements  of  the  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  Assistance  Programs”  (June 
15, 1992),  a  copy  of  which  is  included 
in  the  application  kit.  The  names  of  the 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  Form  CDC 
0.1113,  which  is  also  included  in  the 
application  kit.  In  progress  reports,  the 
recipient  must  submit  the  program 
review  panel’s  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to:  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Ofiice,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305 
on  or  before  November  15, 1993.  Fax 
copies  will  not  be  accepted. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  at  4:30  p.m.  (EST),  or; 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  mail  carrier  or  the  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing. 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  Elizabeth 
Majestic,  Acting  Chief,  Special 
Populations  Section,  Program 
Development  and  Services  Branch, 
Division  of  Adolescent  and  School 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Mailstop  K-31,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Atlanta,  GA 
30341-3724,  telephone  (404)  488-5356. 

Announcement  number  403, 

“National  Programs  To  Strengthen 
Comprehensive  School  Health  Programs 
and  Prevent  Problems  Among  Youth” 
must  be  referenced  in  all  requests  for 
information  pertaining  to  this  project. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  number  017-001-00474- 
0),  Healthy  People  2000  (Summary 
Report;  Stock  Number  017-001-00473- 
1),  and  Adolescent  Health  (Volume  1, 
Stock  No.  052-00301234-1;  Volume  2, 
Stock  No.  052-003-01235-9;  Volume  3, 
Stock  No.  052-003-01236-7), 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  (202)  783- 
3238.  Potential  applicants  may  obtain 
copies  of  the  CDC  HIV  Strategic  Plan 
from  the  National  AIDS  Information 
Clearinghouse,  P.O.  Box  6003, 
Rockville,  MD  20850,  (800)  458-5231. 

A  copy  of  The  National  Education 
Goals  Report  and  its  Executive 
Summary  (Full  Report,  Order  No.  065- 
000-00467-4;  Executive  Summary, 
Order  No.  065-000-0466-6)  can  be 
ordered  from  the  Superintendent  of 
Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954. 

Special  Guidelines  for  Technical 
Aissistance  Workshop 

One-day  technical  assistance 
workshops  will  be  available  for 

f)otential  applicants  in  the  following 
ocations:  U)s  Angeles — October  12, 
1993;  Chicago — October  14, 1993; 
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Washington,  DC — October  15, 1993.  The 
purpose  of  this  meeting  is  to  help 
potential  applicants  to: 

1.  Understand  the  scope  and  intent  of 
the  National  Programs  to  Strengthen 
Comprehensive  School  Health  Programs 
and  Prevent  Health  Problems  Among 
Youth; 

2.  Understand  the  scope  and  intent  of 
the  State  and  Local  Comprehensive 
School  Health  Programs  to  Prevent 
Imptortant  Health  Problems  and  Improve 
Educational  Outcomes: 

3.  Understand  the  scope  and  intent  of 
the  University  Programs  for  Health 
Education  to  Prevent  Human 
Immunodeficiency  Virus  Infection  and 
Other  Important  Health  Problems; 

4.  Understand  the  scope  and  intent  of 
the  Local  Programs  to  Prevent  Human 
Immunodeficiency  Virus  Infection  and 
related  Priority  Health  Problems: 

5.  Plan  coordinated,  complimentary 
approaches  to  assist  the  nation’s 
education  agencies,  institutions  of 
higher  education,  and  youth-serving 
agencies  in  efforts  to  prevent  behaviors 
that  place  youth  at  risk  of  HIV  infection, 
STDs,  and  other  important  health 
problems:  and 

6.  Be  familiar  with  the  Public  Health 
Service  grants  policies,  applications, 
and  review  procedures. 

Attendance  at  this  workshop  is  not 
mandatory.  Applicants  who  are 
currently  funded  by  CDC  may  not  use 
project  ^nds  to  attend  this  workshop. 
However,  attendees  who  compete 
successfully  may  be  reimbursed  for  their 
expenses  through  the  new  award. 
Workshops  will  be  held  only  if  10  or 
more  persons  sign-up  for  each 
workshop. 

Each  potential  applicant  may  send  not 
more  than  two  representatives  to  this 
meeting.  Please  provide  the  names  of 
the  persons  who  are  planning  to  attend 
this  meeting  to  Elizabeth  Majestic, 


Acting-Chief,  Special  Populations 
Section.  Division  of  Adolescent  and 
School  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  telephone  (404) 
488-5356,  within  two  weeks  after  the 
publication  date  of  the  program 
announcement  in  the  Federal  Register. 

Dated:  August  30. 1993. 

Robert  L.  Foster. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  93-21540  Filed  9-2-93;  8:45  ami 
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National  Center  for  Environmental 
Health  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  convene  the 
following  meeting  cosponsored  by  the 
American  Association  for  Clinical 
Chemistry  and  the  American  Heart 
Association. 

Name:  Frontiers  in  Lipid  and  Lipoprotein 
Research:  Basic  Science,  Analytical.  Clinical, 
and  Public  Health  Applications. 

Times  and  Dates:  1  p.m.—4:30  p.m., 
Sunday.  September  19, 1993.  8  a.m.-5  p.m.. 
Monday.  September  20. 1993.  8  a.m.-5  p.m., 
Tuesday,  September  21, 1993. 

Place:  Hotel  NIKKO  Atlanta.  3300 
Peachtree  Road.  NE,  Atlanta,  Georgia  30305. 

Status:  Open  to  the  public,  limited  only  by 
available  space. 

Matters  to  be  Discussed:  The  meeting  will 
present  significant  advances  in  lipid  and 
lipoprotein  research  and  new  observations 
that  are  of  critical  importance  to  clinical 
practice  and  public  health.  An  integrated 
review  of  relevant  recent  advances  in  basic 
science,  measurement  technology, 
epidemiological  and  clinical  research,  and 
public  health  practice  will  be  presented  to 
better  define  the  state  of  the  art  for 


understanding  and  preventing  morbidity  and 
mortality  due  to  heart  disease. 

Contact  Person  for  Further  Information: 
Gary  L.  Myers,  Ph.D.,  Chief,  Special 
Activities  Branch  (F25),  Division  of 
Environmental  Health  Laboratory  Sciences. 
NCEH,  CDC.  4770  Buford  Hwy,  NE.  Atlanta. 
Geoigia  30341-3724,  telephone  404/488- 
4126. 

Dated:  August  27, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc  93-21538  Filed  9-2-93;  8:45  am| 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  August 
27, 1993.  (Call  PHS  Reports  Clearance 
Officer  on  202-690-7100  for  copies  of 
request). 

1.  Health  Professions  Student  Loan 
and  Nursing  Student  Loan  Programs 
— Forms — 0915-0044 — ^The  application 
form  provides  the  Terms  of  Agreement. 
The  deferment  and  postponement  forms 
allow  the  school  to  suspend  loan 
payments.  The  school  grants  partial 
cancellation  of  a  loan  when  it  receives 
the  completed  cancellation  form.  The 
Department  uses  the  Annual  Operating 
Report  to  monitor  the  financial  activities 
of  the  school.  Respondents:  Individuals 
or  households,  non-profit  institutions. 


Title 

Number  of  respondents 

Number  of 
responses 
per  re- 
sporxlent 

Average 
burden  per 
response 
(hours) 

HPSL/NSL  Application  (HRSA-514)  . 

750  schools . 

1 

.5 

HP55iyNSl  Deferment  Form  (HRSA— 519)  . 

10,375  borrowers . . 

1 

.167 

50  borrowers  . . 

1 

.083 

NSt’Cancellabon  (HRSA-520)  !  .  .' . . . . 

50  borrowers . 

1 

.25 

HPSL/NSL  Annual  Operating  Report  ...» . . . . . . . . 

1,645  schools . . 

1 

.5 

Estimate  Total  Annual  Burden— 10,346  hours. 


2.  Premarket  Approval  of  Medical 
Devices— 0910-0231— The  PMA 
regulation  describes  the  contents  of  a 
premarket  approval  application  (PMA) 
for  a  medical  device.  The  Food  and 


Drug  Administration  requires  this 
information  from  medical  device 
manufacturers  in  order  to  approve  for 
marketing,  devices  shown  to  be  safe  and 
effective,  or  to  disapprove  devices  not 


shown  to  be  so.  Respondents: 
Businesses  or  other  for-profit;  small 
businesses  or  organizations: 
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Number  of 

Average 

Title 

Number  of 

responses 

burden  per 

respoTKlents 

per  re- 

response 

sporxlent 

1 

(hours) 

Premarket  Approval  of  Medical  Devices— 21  CFR  814.15, 20,  37,  39,  82,  and  84— Reporting . 

660 

1 

810.606 

Premarket  Approval  of  Medical  Devices — 21  CFR  814.82 — Recordkeeping  . 

500 

1 

16.8 

Estimate  Total  Annual  Burden — 543,400  hours. 


3.  Medical  Device  Innovation  ' 
Survey — New — ^To  assess  the  impact  of 
the  F(^  and  Drug  Administration 
regulations  required  by  the  Safe  Medical 
Devices  Act,  the  current  status  of  device 
innovations  is  needed.  A  survey  of 
innovative  device  establishments  will 
allow  FDA  to  assess  the  impaci  of 
proposed  rules  by  employment  size, 
sales,  and  corporate  structure,  pursuant 
to  E.0. 12291.  Respondents:  Businesses 
or  other  for-profit,  small  businesses  or 
organizations;  Number  of  Respondents: 
274;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .484  hour;  Estimated  Annual 
Burden:  133  hours. 

4.  Evaluation  of  the  Long-term  Impact 
of  Worker  Notification  and 
Development  of  an  Evaluation 
Instrument  for  Routine  Monitoring  of 


Current  Notifications  Conducted  by 
NIOSH — New — Worker  notification  is 
the  process  of  notifying  subjects  of 
epidemiologic  studies  about  the  study 
results  and  implication  of  the  study. 
The  overall  purpose  of  the  project  is  to 
improve  the  quality  and  usefulness  of 
the  process,  impact  and  effectiveness  of 
the  National  Institute  for  Occupational 
Safety  &  Health  worker  notiTication. 
There  are  two  tasks.  Task  I  is  an 
evaluation  of  the  long-term  impact  of 
worker  notification.  Task  II  is  the 
development  of  an  instrument  to 
determine  the  short-term  impact  and 
effectiveness  of  current  and  future 
notifications  conducted  by  NIOSH. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
345;  Number  of  Responses  per 


Respondent:  1;  Average  Burden  per 
Response:  .814  hour;  Estimated  Annual 
Burden:  281  hours. 

5.  Faculty  Loan  Repayment  Program 
(FLRP)  and  Minority  Faculty  Fellowship 
Program  (MFFP) — Applications — 0915- 
0150 — Health  professions  schools 
applying  to  FLRP  identify 
disadvantaged  health  professions 
graduates  who  have  a  contract  to  serve 
as  full-time  faculty  and  have  creditable 
loans.  MFFP  schools  identify 
individuals  from  underrepresented 
minorities  in  health  professions  who 
meet  program  criteria  and  provide 
assurance  for  matched  dollars  for 
fellowship  contracts.  Respondents: 
Individuals  or  households;  businesses 
or  other  for-profit;  small  businesses  or 
organizations. 


- i 

1 - 

Number  of 

Average 

Title 

Number  of 

'  responses 

burden  per 

resporxlents 

per  re- 

response 

spondent 

(hours) 

Faculty  Loan  Repayment  Program  (FLRP)  previously  approved)  . 

280 

1 

.70 

Minority  Faculty  Fellowship  Program  (MFFP)  (rrew  program) . 

200 

1 

.5 

Estimate  Total  Annual  Burden— 290  hours 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  August  31, 1993; 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

IFR  Doc.  93-21562  Filed  9-2-93;  8:45  am] 
BiLUNG  CODE  4160-17-M 


Social  Security  Administration 

Agreement  on  Social  Security  Between 
the  United  States  and  Ireland;  Entry 
Into  Force 

The  Principal  Deputy  Commissioner 
of  Social  Security  gives  notice  that  an 
agreement  coordinating  the  United 
States  (U.S.)  and  Irish  social  security 


programs  entered  into  force  on 
September  1, 1993.  The  agreement  with 
Ireland,  which  was  signed  on  April  14, 
1992,  is  similar  to  U.S.  social  security 
agreements  already  in  force  with 
fourteen  other  countries — Austria, 
Belgium,  Canada,  Finland,  France, 
Germany,  Italy,  the  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
Agreements  of  this  type  are  authorized 
by  section  233  of  the  Social  Security 
Act. 

Like  the  other  agreements,  the  U.S.- 
Irish  agreement  eliminates  dual  social 
security  coverage — the  situation  that 
exists  when  a  worker  from  one  country 
works  in  the  other  country  and  is 
covered  under  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  or  the  worker’s  employer  or  both 
may  be  required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S.-Irish 
agreement,  a  worker  who  is  sent  by  an 
employer  in  the  U.S.  to  work  in  Ireland 


for  5  years  or  less  remains  covered  only 
by  the  U.S.  system.  The  agreement 
includes  additional  rules  that  eliminate 
dual  U.S.  and  Irish  coverage  in  other 
work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualify  for  partial  U.S.  or  partial  Irish 
benefits  based  on  combined  (totalized) 
work  credits  from  both  countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
write  to  the  Social  Security 
Administration,  Office  of  International 
Policy,  Post  Office  Box  17741, 
Baltimore,  MD  21235. 

Dated:  August  27, 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

IFR  Doc.  93-21549  Filed  9-2-93;  8:45  ami 
BILUNG  CODE  4190-20-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[DocKet  No.  N-93-1917;  FR-3350-N^71 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TOD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-00 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-fiw 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army  Corps  of 
Engineers:  Gary  B.  Paterson,  Chief,  Base 
Realignment  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW,  Room  4133, 


Washington,  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-free  number). 

Dated:  August  27, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
D^elopment. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  9/ 
03/93 

California — Fort  Ord 

Fort  Ord  is  located  7  miles  north  of 
the  City  of  Monterey  and  120  miles 
southeast  of  San  Francisco,  California 
93941-5000.  The  installation  is 
scheduled  for  closure  on  or  about 
September  1995.  Properties  shown 
below  as  suitable/available  will  be 
available  at  that  time.  The  Army  Corps 
of  Engineers  has  advised  HUD  that  some 
properties  may  be  available  for  interim 
lease  for  use  to  assist  the  homeless  prior 
to  that  date. 

The  installation  consists  of 
approximately  26,720  acres  and  14 
million  square  feet  of  permanent 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  various  types  of 
housing;  office  and  administrative 
buildings;  recreational,  maintenance 
and  storage  facilities;  and  other  more 
specialized  structures. 

For  specific  information  concerning 
Fort  Ord,  please  contact  Commander, 

7th  ID,  ATTN:  AFZW-RM  (LTC 
Anderson),  Fort  Ord,  California  93941- 
5000. 

Suitable/Available  Properties 

Property  Number:  329210039 
Type  Facility:  Housing — 1215  family 
houses;  majority  are  2-story. 

Property  Number:  329210040 
Type  Facility:  Temporary  Living 
Quarters — 254  buildings;  wood, 
concrete  and  concrete  block  structures 
including  barracks. 

Property  Number:  329210041 
Type  Facility:  Office/ Administration — 
304  buildings;  wood,  concrete, 
concrete  bli^  and  steel  structures 
including  personnel  bldgs,  and 
general  purpose  bldgs. 

Property  Number:  329210042 
Type  Facility:  Recreation — 52  facilities 
including  bowling  center,  guest 
houses,  community  and  youth 
centers,  library,  gym  and  recreation 
bldgs. 

Property  Number:  329210043 
Type  Facility:  Aircraft/Airport 
Facilities — 18  facilities  including 
hangars,  runway,  taxiways,  aprons, 
fire  station,  maintenance  bldgs,  and 
control  tower. 
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Property  Numb^  329210044 
Type  Facitity:  Maintenance/Engineering 
Facilitie*: — 24  buildings;  wood, 
concrete  block  and  st^  structures. 
Property  Number.  329210045 
Type  Facility:  Mess/Dining  Halls — 95 
^iklii^s;  wood,  concrete  and 
concrete  block  dining  fecilities. 
Property  Number;  329210046 
Type  Facility;  Child  Care — 6  buildings; 

wood  and  concrete  child  care  centers. 
Property  Number.  329210047 
Type  Facility:  Stores  and  S«rvices — 22 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
stores,  snack  bars,  commissary  and 
service  station  exchange. 

Property  Numbm;  329210048 
Type  Facility:  Hospital  Facilities — 10 
Wildings;  wood,  concrete  and 
corrcrete  block  structures  including  a 
hospital,  clinics  and  vet.  facilities. 
Property  Number:  329210049 
Type  Facility:  Chapels — 10  buildings: 
wood,  concrete,  concrete  block 
chapels  and  chapel  center  facilities. 
Property  Number:  329210050 
Type  Facility;  Fire  Facilities — 2  fire 
stations. 

Property  Number.  329210051 
Type  Facility:  Audio  Visual  Facilities — 
8  buildings;  wood,  concrete  and  steel 
structures  including  photo  labs  and 
training  centers. 

Property  Number:  329210052 
Type  Facility:  Communications/ 
^ectronics  Facilities — 6  buildings; 
concrete,  concrete  blod:  and  steel 
structures  including  a  communication 
center  and  radio  bldgs. 

Property  Number:  329210053 
Type  Facility:  Warehouses — 216 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
storage  bldgs,  and  sheds. 

Property  Number.  329210054 
Type  Facility:  V^icle  Shops — 82 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
maintenance  shops  and  oil  storage 
bldgs. 

Property  Number  329210055 
Type  Facility:  Miscellaneous 
Facilities — 438  facilities  including 
hdqts.  bldge.,  reserve  centers, 
classrooms,  day  rooms,  roads,  vehicle 
parks  and  training  areas. 

Property  Number  329210056 
Type  Facility:  Multi-Purpose 
Facilities — 27  facilities. 

Property  Number  329210057 
Type  Facility:  Fuel  Facilities — 31 
Wildings;  concrete,  concrete  block 
and  steel  structures  including  gas 
station  bldgs. 

Property  Number  329210058 


Type  Facility:  Hazardous  Sicwage 
Facilities — 6  Wildings;  concrete, 
concrete  blodi  and  steel  structures. 
Property  Number  329210059 
Type  Facility:  Explosives/Munitions 
Facilities — 31  Wildings;  concrete  and 
steel  structures  including  igloo 
storages  and  magazine  storages. 

Catifomia — Sacraroento  Army  Depot 

Sacramento  Army  Depot  is  located 
within  the  city  limits  of  Sacranrento, 
California  95813-5053.  Three  major 
highways  (California  99,  Interstate  80 
aW  U.S.  Route  50)  are  in  the  immediate 
vicinity.  The  Depot  is  in  an  area  zoned 
as  industrial.  The  installation  is 
scheduled  to  be  closed  on  or  aWut 
September  1997,  however  omiplete 
mission  cessation  will  accelerate  reuse 
of  facilities  and  real  property  on  or 
aWut  October  1994. 

TW  installation  consists  of 
approximately  485  acres  and  3.2  million 
square  feet  of  facilities.  The  Army  will 
retain  a  50  acre  enclave  on  the 
installation  to  support  the  Reserve 
Component  mission.  The  properties  that 
HUD  has  determined  suitable  and 
which  are  available  for  use  to  assist  the 
homeless  include  housing;  office  and 
administrative  Wildings;  recreation, 
maintenance  and  storage  facilities;  and 
other  more  specialized  structures. 

For  specific  information  ctmceming 
Sacramento  Army  Depot,  please  contact 
Commander,  Sacramento  Army  Depot, 
ATTN:  SDSSA-LS  (Mr.  Guy  Brown), 
Sacramento,  California  95813-5053. 

Suitable/Available  Properties 

Property  Number:  329320004 
Type  Facility:  Housing — 3  buildings; 
ranging  in  size  from  1320  sq.  ft.  to 
2343  sq.  ft.  including  garages. 

Property  Number:  329320005 
Type  Facility:  Offioe/Administration — 7 
buildings;  ranging  in  size  brora  192  sq. 
ft.  to  109,655  sq.  ft. 

Property  Number.  329320006 
Type  Facility:  Recreation/Stores/ 
^rvices — ^20  buildiitgs;  ranging  in 
size  from  100  sq.  ft.  to  9871  sq.  ft. 
including  community  and  fitness 
centers,  snack  bars,  etc. 

Property  Number.  329320007 
Type  Facility:  Warehouses/Storage 
Facilities — 23  Wildings;  ranging  in 
size  from  119  sq.  ft.  to  261,360  sq.  ft. 
Property  Number.  329320008 
Type  Facility:  Communication/ 
Electronic — 13  buildings;  electronic 
maintenance  shops  and  equipment 
facilities  ranging  in  size  ftom  756  sq. 
ft.  to  163,961  sq.  ft. 

Property  Number  329320009 
Type  Facility:  Hospital— 1  building; 
^22  sq.  ft.  clinic  without  beds. 


Property  Number  329320010 
Type  Facility:  Dining  Hall — ^1  Wilding; 

12,550  sq.  ft.  post  restaurant. 

Property  Number:  329320011 
Type  Facility:  Miscellaneous 
Buildings — 14  buildings;  ranging  in 
size  from  120  sq.  ft.  to  5612  sq.  ft. 
including  sentry  stations,  gen.  inst. 
bldgs,  and  waste  treatment  facilities. 
Property  Number:  329320012 
Type  Facility:  Maintenance/ 

^gineering — 6  buildings;  ranging  in 
size  from  437  sq.  ft.  to  8707  sq.  ft. 
Property  Number:  329320013 
Type  Facility:  Vehicle  Shop  Buildings — 

2  buildings;  ranging  in  size  from  600 
sq.  ft.  to  48,363  sq.  ft. 

Property  Number:  329320014 
Type  Facility:  Hazardous  Storage 
Buildings — 18  buildings;  flammable 
material  storehouses  ranging  in  size 
from  72  sq.  ft.  to  4100  sq.  ft. 

Property  Number  329320015 
Type  Facility:  Land — approximately  485 
acres  including  swimming  pools, 
tennis  courts,  baseball  and  softball 
fields,  golf  course,  roads,  open  areas 
etc. 

California — Land 
Suitable/ Available  Properties 

Land — 2.5  acres 
Hamilton  Army  Airfield 
Novato  Co:  Marin  CA  94945 
Landholding  Agency:  CCffi-BC 
Property  Number  329310001 
Status;  Excess 

Base  closure  Number  of  Units:  1 
Comment:  2.5  acres,  potential  utilities, 
access  restriction,  subject  to  flooding, 
wetlands  and  storm  water  runoff, 
potential  for  contamination  from 
adjoining  areas 

Connecticut 

Suitable/Unavailable  Properties 

15  Family  Houses 
Portlant  CT  36 

Portland  Co:  Middlesex  CT  06484 
Landholding  Agency:  COE-BC 
Property  NumWrs;  319011218- 
319011232 
Status;  Excess 
Base  Closure 

Comment:  1000-1300  sq.  ft.,  1  story 
wood  frame  residences 

Florida — Land 
Unsuitable  Properties 

Cape  St.  George  Reservation 

Fort  Rucker,  AL  Installation  #12050 

Apalachicola  Co:  Franklin  G  C  FL  32320 

Landholding  Agency:  COE-BC 

Property  Numbi^  329140001 

Status;  Unutilized 

Base  Closure  Number  of  Units:  1 
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Reason:  Floodway,  Inaccessible 

Illinois 

Suitable/Unavailable  Properties 

12  Worth  Family  Houses 
Fort  Sheridan 
Worth  Co:  Cook  IL  60482 
Landholding  Agency:  COE-BC 
Property  Number:  329210002 
Status:  Excess 
Base  closure 

Comment:  1-story  residences,  possible 
asbestos,  off-site  use  only,  scheduled 
to  be  vacated  05/93. 

12  Addison  Family  Houses 
Fort  Sheridan 

Addison  Co:  DuPage  IL  60101 
Landholding  Agency:  COE-BC 
Property  Number:  329210001 
Status:  Excess 
Base  Closure 

Comment:  1-story  residences,  possible 
asbestos,  scheduled  to  be  vacated  05/ 
93. 

Unsuitable  Properties 
Bldg.  117,  Hangar 

Fort  Sheridan  Co:  Lake  IL  60037-5000 
Landholding  Agency:  COE-BC 
Property  Number:  329230001 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Reason:  Within  airport  runway  clear 
zone 

Indiana — Fort  Benjamin  Harrison 

Fort  Benjamin  Harrison  is  located 
northeast  of  Indianapolis  in  the  City  of 
Lawrence  46216-5000.  All  the 
properties  will  be  excess  to  the  needs  of 
the  Army  Corps  of  Engineers  on  or 
about  September  1995.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  has  advised  HUD 
that  some  properties  may  be  available 
for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  base  covers  2501  acres  and  has 
4.7  million  square  feet  of  facilities.  The 
properties  that  HUD  has  determined 
suitable  and  which  are  available  include 
family  housing  residences,  temporary 
living  quarters,  offlce/administration 
buildings,  various  types  of  recreational 
facilities,  child  care  centers  and  chapels, 
dining  halls,  a  hospital,  warehouses, 
miscellaneous  and  other  specialized 
structures.  More  specific  information 
concerning  properties  at  the  base  can  be 
obtained  by  contacting  LTC  Gregory 
Miller,  US  Army  Soldier  Support 
Center,  Attn:  ATZl-IS,  Fort  Benjamin 
Harrison,  Indiana  46216—5000;  (317) 
542-5382. 

Suitable/Available  Properties 

Property  Numbers:  329210068— 
329210069 


Type  Facility:  Housing — 90  family 
residences,  1  and  2  story  brick  frame; 
29  temporary  living  quarters 
(barracks),  brick  or  concrete  frame. 
Property  Number:  329210070 
Type  Facility:  Office/ Administration — 
26  buildings;  wood,  brick,  concrete  or 
concrete  block  frame;  includes 
personnel  and  general  purpose 
buildings.  j 

Property  Number:  329210071 
Type  Facility:  Recreational  Facilities — 
28;  wood,  brick,  concrete  or  concrete 
block  frame;  includes  gym,  canteen, 
golf  course,  swimming  pool,  riding 
stable,  tennis  court,  bowling  center, 
recreation  buildings,  basketball  and 
handball  courts,  baseball  fields,  track, 
and  playgrounds. 

Property  Number;  329210072 
Type  Facility:  Child  Care  Centers — 2 
buildings;  brick  frame;  5,818  &  14,457 
sq.  ft. 

Property  Number;  329210073 
Type  Facility:  Dining  Halls — 4;  brick 
frame;  11,075  to  31,439  sq.  ft. 

Property  Number:  329210074 
Type  Facility:  Stores/Services — 12 
buildings;  140  to  68,899  sq.  ft.;  brick, 
wood,  concrete  or  concrete  block 
frame;  includes  restaurant, 
commissary,  sales  stores,  exhcange 
branchs,  and  service  outlet. 

Property  Number:  329210075 
Type  Facility:  Hospital,  brick  firame. 
Property  Number:  329210076 
Type  Facility:  2  Chapels;  3,747  &  16,587 
sq.  ft.,  brick  and  aluminum  hrame. 
Property  Number:  329210078 
Type  Facility:  2  Fire  Facilities;  2,243  & 
3,835  sq.  ft.;  includes  fire  station  and 
hose  house. 

Property  Numbers:  329210079, 
329210083 

Type  Facility:  2  Vehicle  Shops  and  Fuel 
Facility;  concrete/asbestos  frame;  1 
gas  station  building,  327  sq.  ft. 
Property  Number:  329210080 
Type  Facility:  Maintenance 
Engineering — 6  buildings;  168  to 
14,074  sq.  ft.;  wood,  brick  or  concrete 
block  frame. 

Property  Number:  329210081, 
329210082 

Type  Facility:  Explosives/Munitions 
and  Hazardous  Storage —  10 
buildings;  103  to  1,138  sq.  ft.;  brick, 
steel,  concrete  or  wood  fi'ame; 
includes  ammo  magazines  and 
flammable  materials  storage. 

Property  Number:  329210084 
Type  Facility:  23  Warehouses;  960  to 
56,650  sq.  ft.;  brick,  concrete  or  steel 
frame. 

Property  Number:  329210085 
Type  Facility:  150  Miscellaneous 
Buildings;  31  to  211,364  sq.  ft.; 


includes  headquarters  &  general 
instruction  buildings;  training  centers 
and  detached  garages. 

Property  Number:  329210086 
Type  Facility:  5  Multipurpose 
Buildings. 

Land 

Property  Number;  329210077 
Type  Facility:  2  Aircraft/Airport 
Facilities;  938  sq.  yds. 

Unsuitable  Properties 

Property  Number:  329210087 
Type  Facility:  1  Recreational  Facility; 
within  a  floodway. 

Indiana — Land 

Suitable/Available  Properties 
Land — Plant  II 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111 
Landholding  Agency:  COE-BC 
Property  Number:  329220004 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  858.63  acres,  34  acres  subj.  to 
flooding,  access  over  private  property 
by  easement  of  roadway,  manufac. 
facility  on  site  not  operative  for  20 
yrs. 

Kentucky — Lexington-Blue  Grass  Army 
Depot 

Lexington-Blue  Crass  Army  Depot  is 
located  in  Fayette  and  Bourbon 
Counties  in  Central  Kentucky,  The 
installation  is  scheduled  for  closure  on 
or  about  September  1994.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  had  advised  HUD 
that  some  properties  may  be  available 
for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  installation  consists  of 
approximately  780  acres  and  113 
permanent  facilities  that  have  been 
reviewed  by  HUD  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
that  HUD  has  determined  suitable 
which  are  available  include  housing, 
office  and  administrative  buildings, 
industrial/warehouse  facilities,  other 
more  specialized  structures  and 
recreational  areas. 

Suitable/Available  Properties 

Property  Number:  329330001 
Type  Facility:  Housing — 17  family 
units;  ranging  in  size  from 
approximately  2500  sq.  ft.  to  9000  sq. 
ft.,  brick  or  aluminum  frame. 

Property  Number:  329330002 
Type  Facility:  Office/ Administration — 8 
buildings;  ranging  in  size  from 
approximately  570  sq.  ft.  to  11,000  sq. 
ft.,  concrete  or  aluminum  frame. 
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Property  Number:  329330003 
Type  Facility:  Recreation — 6  facilities; 
including  a  9-hole  golf  course, 
swimming  pool,  clubhouse,  tennis 
courts,  softball  fleld  and  playground. 
Property  Number:  329330004 
Type  Facility:  School/Child  Care — 2 
facilities. 

Property  Number:  329330005 
Type  Facility:  Hospital 
Property  Number  329330006 
Type  Facility:  Mess/Dining  Halls — 3 
facilities. 

Property  Number.  329330007 
Type  Facility:  Communications/ 
Electronics — 2  facilities;  concrete 
frame. 

Property  Number:  329330008 
Type  Facility:  Warehouses — 41 
facilities;  various  sizes,  concrete  or 
brick  frame. 

Property  Number  329330009 
Type  Facility:  Miscellaneous 
Facilities — 40  facilities  including  fire 
department,  restaurant,  gas  station, 
motor  pool,  stores/services,  heating 
and  sewer  plants. 

Property  Number  329330010 
Type  Facility:  Hazardous  Storage — 1 
facility. 

Massachusetts — Fort  Devens 

Fort  Devens  military  base  is  located  at 
Fort  Devens,  Massachusetts  01433— 
5000.  It  is  approximately  45  miles  west 
of  Boston.  All  the  properties  will  be 
excess  to  the  needs  of  the  Army  Corps 
of  Engineers  on  or  about  October  31, 
1995.  Properties  shown  below  as 
suitable/av"; liable  will  be  available  at 
that  time.  The  Army  Corps  of  Engineers 
has  advised  HUD  that  some  properties 
may  be  available  for  interim  lease  for 
use  to  assist  the  homeless  prior  to  that 
date. 

The  installation  covers  9,283  acres 
and  has  approximately  7.4  million 
square  feet  of  facilities.  The  properties 
that  HUD  has  determined  suitable  and 
which  are  available  include  single 
family  and  multifamily  housing  units; 
oftice  and  administration  buildings, 
indoor  and  outdoor  recreational 
facilities;  warehouses  and  multi-use 
buildings;  hospital  facilities;  stores  and 
service  facilities;  dining  facilities;  a 
child  care  facility;  and  other 
miscellaneous  and  specialized 
structures. 

For  specific  information  coitceming 
Fort  Devens,  please  contact 
Commander,  Fort  Devens,  Attn;  AFZI>- 
T  (Mr.  Carter  Hunt),  Fort  Devens, 
Massachusetts  01433-5000. 

Suitable/Available  Properties 
Property  Number.  329210012 


Type  Facility:  54  Office/ Administration 
Buildings;  1,174  to  71,781  sq.  ft.; 
wood,  Mck  or  cmicrete  block  frame 
including  personnel  bldgs.,  genera) 
purpose  and  support  services  bldgs. 
Property  Number:  329210029 
Type  Facility:  259  Housing  units;  1,200 
to  4,380  sq.  ft.;  wood  or  brick  frame; 
single  and  duplex  residences, 
multifamily  residences — up  to  14 
units  per  bldg. 

Property  Number:  329210015 
Type  Facility:  150  Temporary  Living 
Quarters;  1,028  to  19,120  sq.  ft.;  wood, 
brick  or  concrete  block  structures 
including  barracks. 

Property  Number;  329210013 
Typ)e  Facility:  25  Recreational  Facilities; 
155  to  30,000  sq.  ft.;  wood,  brick,  steel 
or  concrete  block  construction 
including  a  gym,  library,  swimming 
pool,  golf  clubhouse,  and  bowling 
center. 

Property  Numbers:  329210016, 
329210025 

Type  Facility:  Aircraft/Fuel  Facilities — 
5;  gas  station  bldgs,  and  pump 
stations:  wood,  steel  or  concrete  block 
structures. 

Property  Numbers:  329210017, 
329210021 

Type  Facility:  Maintenance 
Engineering/Vehicle  Shops — 31 
buildings;  120  to  20,310  sq.  ft.;  wood, 
brick,  steel  or  concrete  block  frame 
including  maintenance  shops, 
entomology  facility,  vehicle 
maintenance  bldgs.,  oil  storage  bldgs. 
Property  Number:  329210018 
Type  Facility:  11  Stores/Service 
Buildings;  271  to  107,208  sq.  ft.; 
wood,  concrete  block  or  brick  frame 
including  commissary,  sales  store, 
exchange  service  station,  exchange 
retail  stores. 

Property  Number:  329210019 
Type  Facility:  4  Hospital  Facilities;  493 
to  126,835  sq.  ft.;  wood,  concrete, 
concrete  block  or  brick  frame 
including  clinics,  hospital, 
veterinarian  facility,  and  dental  clinic. 
Property  Number;  329210022 
Type  Facility:  4  Audio  Visual/Photo 
Labs;  480  to  10,612  sq.  ft.;  wood  or 
concrete  block  construction. 

Property  Number:  329210027 
Type  Facility:  24  Mess/Dining  Halls; 

2,403  to  2,717  sq.  ft.;  wood  ftame. 
Property  Number:  329210024 
Type  Facility:  2  Communication 
Buildings;  1,322  to  1.749  sq.  ft.; 
concrete  block  or  brick  frame; 
communication  centers. 

Property  Number.  329210026 
Type  Facility:  86  Warehouses;  49  to 
85,790  sq.  ft.;  wood,  concrete. 


concrete  block  or  steel  construction 
including  sheds,  storehouse,  medical 
supply,  vehicle  storage,  general 
purpose  bldgs. 

Property  Number  329210014 
Type  Facility:  Child  Care  Facility;  6,012 
sq.  ft.;  wood  frame. 

Property  Number:  329210023 
Type  Facility:  8  Hazardous  Storage 
Buildings;  64  to  6,000  sq.  ft.;  concrete, 
steel  or  concrete  block  structures 
including  oxygen  storage  facilities 
and  flammable  materials  storage. 
Property  Number  329210028 
Type  Facility:  168  Miscellaneous 
Facilities;  320  to  114,000  sq.  ft.;  wood, 
concrete  block,  brick  or  steel 
construction  including  general 
purpose  bldgs.,  training  facilities,  RG 
houses,  reserve  centers,  garages. 
Property  Number:  329210030 
Type  Facility:  4  Multi-purpose 
buildings. 

Unsuitable  Properties 

Property  Number:  329210032 
Type  Facility:  3  Recreation  Facilities; 
within  2,000  feet  frrom  flammable  tw 
explosive  material. 

Property  Numbers:  329210033, 
329210038 

Type  Facility:  One  Temporary  Living 
Quarters  and  2  housing  re.sidences; 
within  2,000  feet  from  flammable  or 
explosive  material. 

Property  Number:  329210031 
Type  Facility:  One  Office/ 
Administration  Building;  within 
2,000  feet  from  flammable  or 
explosive  material. 

Property  Numbers:  329210034, 
329210037 

Type  Facility:  6  Miscellaneous 
Buildings — including  stores,  service 
facilities,  etc. 

Property  Number:  329210035 
Type  Facility:  One  Vehicle  Shop;  within 
2,000  feet  from  flammable  explosive 
material. 

Property  Number.  329210036 
Type  Facility:  One  Warehouse;  within 
2,000  feet  from  flammable  explosive 
material. 

Massachusetts 

Suitable/ Available  Properties 

12  Bldgs.,  Burlington  Housing 
South  Bedford 

Burlington  Co:  Middlesex  MA  01803 
Landholding  Agency:  COE-BC 
Property  Number:  329240005 
Status:  Surplus 

Base  closure  Number  of  Units:  12 
Comment:  1100  sq.  ft.  each,  1-story 
wood  frame  residences. 
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Michigan 

Suitable/Unavailable  Properties 

Pontiac  Storage  Facility 
871  East  South  Boulevard 
Pontiac  Co:  Oakland  MI  48054 
Landholding  Agency:  COE-BC 
Property  Number:  329240001 
Status:  Excess 

Base  closure  Number  of  Units:  5 
Comment:  607,202  sq.  ft.  warehouse  w/ 
steel  frame,  4  other  structures  inc. 
well  house,  sentry  station,  heating 
plant  and  water  tower  located  on 
31.24  acres. 

New  Jersey — Fort  Dix 

Fort  Dix  is  located  in  the  eastern  edge 
of  Burlington  County,  and  part  of  the 
western  edge  of  Ocean  County,  New 
Jersey.  It  is  approximately  17  miles 
southeast  of  Trenton,  New  Jersey.  The 
installation  is  scheduled  for  realignment 
on  or  about  October  1, 1993.  The 
majority  of  the  base  is  being  retained  for 
Federal  use. 

The  Sheridanville  Family  Housing 
complex  is  located  on  Sailors  Pond 
Road,  approx.  1  mile  east  of  State 
Highway  68.  The  Kennedy  Courts 
Family  Housing  complex  is  located  at 
the  comer  of  Pemberton-Pointville  and 
Juliustown  Roads,  approx.  1  mile 
southeast  of  County  Route  616.  Both 
complexes  contain  various  types  of 
housing,  service  stores,  maintenance 
buildings,  miscellaneous  buildings  and 
other  more  specialized  structures. 

For  specific  information  concerning 
Fort  Dix,  please  contact  U.S.  Army 
Training  Center,  Attn:  ATZD-EHP,  Jean 
M.  Johnson,  Fort  Dix,  NJ  08640-5506. 

Suitable/Unavailable  Properties 
Sheridanville  Family  Housing  Complex 

Property  Number:  329220014 
Type  Facility:  Housing — 25,  6-unit 
buildings;  1,  2  or  3  bedrooms,  wood 
frame  w/brick  veneer  facing 
Property  Number:  329220015 
Type  Facility:  Housing — one,  8-unit 
building,  2  story,  1,  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220016 
Type  Facility:  Housing — one,  10-unit 
building:  2  story,  1,  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220017 
Type  Facility:  Housing — 11, 12-unit 
buildings;  2  story,  1,  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220018 
Type  Facility:  33  detached  sheds;  1 
story,  woc^  ft’ame 
Property  Number:  329220020 
Type  Facility:  Maintenance 
Engineering — 3  buildings 


Property  Number:  329220021 
Type  Facility:  Service  Store — 1 
building,  most  recent  use — PX,  wood 
frame 

Property  Number:  329220022 
Type  Facility:  Miscellaneous — 3 
buildings;  waiting  shelters 
Property  Number:  329220019 
Type  Facility:  Recreational/land — 
basketball  court  and  softball  field 

Kennedy  Courts  Family  Housing 
Complex 

Property  Number:  329220023, 

329220035. 329220043 

Type  Facility:  Office/ Administration — 

42  buildings;  concrete  or  cinderblock 
w/brick  veneer  facing,  1,  2  or  3  story, 
includes  classrooms,  instructional 
bldgs.,  administration  &  supplies, 
regimental  headquarters,  personnel- 
supply  services 
Property  Numbers:  329220024, 

329220036. 329220044 
Type  Facility:  Recreational — 12 

facilities:  includes  gym,  theater, 
tennis  court,  recreation  center, 
museums,  community  centers 
Property  Numbers:  329220025, 
329220045 

Type  Facility:  Maintenance 
Engineering — 5  buildings;  wood, 
concrete  or  cinderblock,  1  or  2  story, 
includes  generator  emd  gas  meter 
house 

Property  Numbers:  329220026, 
329220037, 329220046 
Type  Facility:  Service  Stores — 3  PXs 
Property  Numbers:  329220027, 
329220038 

Type  Facility:  Hospitals — 2  buildings;  1 
story,  concrete  or  cinderblock  w/brick 
veneer  facing 

Property  Numbers:  329220028, 
329220039 

Type  Facility:  Chapels — 2;  1  story 
Property  Numbers:  329220029- 
329220030, 329220047,  329220050 
Type  Facility:  Vehicle/Fuel — 10 
facilities;  includes  gas  stations,  oil 
storage  bldgs.,  vehicle  greaser, 
automotive  shop 
Property  Numbers:  329220031, 
329220040 

Type  Facility:  Dining  Halls — 8  facilities; 
includes  enlisted  personnel  dining,  1  ) 
story,  concrete  or  cinder-block  w/ 
brick  veneer  facing 
Property  Numbers:  329220032, 
329220041 

Type  Facility:  Housing — 22  buildings; 

enlisted  barracks,  3  story 
Property  Number:  329220048 
Type  Facility:  Hazardous  storage — 3 
buildings;  1  story 
Property  Number:  329220049 


Type  Facility:  Communications/ 
Electronics — 2;  1  &  2  story 
Property  Numbers:  329220013, 
329220033, 329220042, 329220051- 
329220052 

Type  Facility:  Miscellaneous — 29 
buildings;  includes  waiting  shelters, 
warehouses,  and  other  specialized 
structures 

Property  Number:  329220053 
Type  Facility:  Area  Confinement 
Facility;  109,668  sq.  ft.,  2  story 
concrete  &  block  fr^e 
Property  Number:  329220011 
Type  Facility:  Recreational/land — 2; 
basketball  courts 

Unsuitable  Properties 

Property  Number:  329220034 
Type  Facility:  Sewage  Pump 
Property  Number:  329220005- 
329220009 

Type  Facility:  Housing  (Kennedy  Couns 
Family  Housing  Complex) 

Reason:  Extensive  deterioration 
Property  Number:  329220010 
Type  Facility:  48  Detached  Sheds 
(Kennedy  Courts  Family  Housing 
Complex) 

Reason:  Extensive  deterioration 
Property  Number:  329220012 
Type  Facility:  Heat  Plant  (Kennedy 
Courts  Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number:  329320016 
Type  Facility:  Bldg.  S06893  (Kennedy 
Courts  Family  Housing  Complex) 
Reason:  Extensive  deterioration 

New  Jersey 

Suitable/Unavailable  Properties 

Bldg.  P05605,  Fort  Dix 
8th  Street 

Ft.  Dix  Co:  Burlington  NJ  08640 
Landholding  Agency:  COE-BC 
Property  Numben  329210064 
Status:  Unutilized 
Base  Closure  Number  of  Units:  1 
Comment:  6137  sq.  ft.,  1-story,  possible 
asbestos,  most  recent  use —  admin/ 
classroom. 

Bldgs.  P05602,  P05603  Fort  Dix 
8th  Street 

Ft.  Dix  Co:  Burlington  NJ  08640 
Landholding  Agency:  COE-BC 
Property  Number.  329210065- 
329210066 
Status:  Excess 

Base  Closure  Number  of  Units:  2 
Comment:  40653  sq.  ft.  each,  3-story, 
not  handicapped  accessible,  no 
sprinkler/fire  escape  doors  on  2nd/ 
3rd  floors,  most  recent  use — trainee 
barracks. 

Bldg.  P05604,  Fort  Dix 
8th  Street 

Ft.  Dix^Co:  Burlington  NJ  08640 
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masonry  structures,  need  roof 
replacement 


Landholding  Agency:  CDE-BC 
Property  Number:  329210067 
Status:  Excess 

Base  Closure  Number  of  Units:  1 
Comment;  12194  sq.  ft.,  1-story, 
presence  of  asbestos,  most  recent 
use — admin/supply  building. 

24  Family  Houses 
Franklin  Lakes 
Patrick  Brems  Court 
Mahwah  Co:  Bergen  NJ  07430 
Landholding  Agency:  COE-BC 
Property  Numbers:  319010734— 
319010757 
Status;  Excess 
Base  Closure 

Comment:  1196  sq.  ft.,  1  story  wood 
frame  residences. 

32  Family  Houses 
Livingston  Family  Housing 
Homung  Court 

East  Hanover  Co:  Morris  NJ  07936 
Landholding  Agency:  COE-BC 
Property  Numbers:  319010758- 
3190107789 
Status:  Surplus 
Base  Closure 

Comment:  1196  sq.  ft.,  1  story  wood 
frame  residences,  possible  asbestos  in 
floor  tiles. 

New  York 

Suitable/Unavailable 

37  Nike  Houses 
New  York  01 
Tappan  Co:  Rockland  NY 
Landholding  Agency;  COE-BC 
Property  Numbers:  319011049, 
319011070-319011105 
Status:  Excess 
Base  Closure 

Comment:  897  sq.  ft.,  1  story  wood 
frame  residences  on  concrete  slab. 

27  Dry  Hill  Family  Housing 
Route  3 

Watertown  Co:  Jefferson  NY  13601 
Landholding  Agency:  COE-BC 
Property  Numbers:  319030015- 
319030041 
Status:  Excess 
Base  Closure 

Comment:  816-1300  sq.  ft.,  1  story 
wood  frame  residences. 

Pennsylvania 

Suitable/ Available  Properties 

3  Supply  Facilities 
Tacony  Warehouse 
Locat^  at  7071  Wissonoming  St.  & 
Milnor  St. 

Philadelphia  Co:  Philadelphia  PA 
Landholding  Agency:  CO^BC 
Property  Number:  329320001 
Status:  Excess 

Base  closure  Number  of  Units:  3 
Comment:  ranging  in  size  from  31,723 
sq.  ft.  to  162,074  sq.  ft.  steel,  fr^ed 


Bldg.  C — Admin.  Facility 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  & 

Milnor  St. 

Philadelphia  Co:  Philadelphia  Pa 
Landholding  Agency:  COE-BC 
Property  Number:  329320002 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  17,843  sq.  ft.  wood  frame 
structure,  needs  major  rehab 
7  Utility  Facilities 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  & 

Milnor  St. 

Philadelphia  Co:  Philadelphia  PA 
Landholding  Agency:  COE-BC 
Property  Number:  329320003 
Status:  Excess 

Base  closure  Number  of  Units:  7 
Comment:  auxiliary  bldgs,  ranging  in 
size  from  53  sq.  ft.  to  13,308  sq.  ft. 
including  a  heat  plant 

Suitable/Unavailable  Properties 

12  Family  Houses 
C.E.  Kelly  Support  Facility 
Finleyville  Area  Site  52,  ^101-Q 
Finleyville  Co:  Washington  PA  15332 
Location:  Route  88  to  Mineral  Beach 
and  turn  left 

Landholding  Agency:  COE-BC 
Property  Numbers:  319011407, 
319011409-319011419 
Status:  Excess 
Base  Closure 

Comment;  1  story  ftame  residences, 
possible  asbestos 
12  Family  Houses 
Monroeville  Area  Site  25 
C.E.  Kelly  Support  Facility 
Lindsey  Lane  R.D.  #2 
Monroeville  Co:  Allegheny  PA  15239 
Landholding  Agency:  COE-BC 
Property  Numbers:  319030051- 
319030062 
Status:  Excess 
Base  Closure 
Comment:  1  story  ftame  residences  with 
playground  area,  possible  asbestos 
Land 

C.E.  Kelly  Support  Facility 
Finleyville  Area  Site  52 
Finleyville  Co:  Washington  PA  15332 
Landholding  Agency:  COE-BC 
Projjerty  Number:  319011408 
Status:  Excess 
Base  Closure 

Comment:  11.63  acres,  potential 
utilities,  most  recent  use — playground 
area. 

Rhode  Island 

Suitable/Available  Properties 

16  Bldgs.,  Slaterville  Housing 
Poimd  Hill  Street 


N.  S'mithfield  Co:  Providence  RI  02895 
Landholding  Agency:  COE-BC 
Property  Number;  329240004 
Status;  Surplus. 

Base  closure  Number  of  Units:  16 
Comment:  1100  sq.  ft.  each,  1-story 
wood  ftame  residences. 

Suitable/Unavailable  Properties 

62  Bldgs.,  Davisville  Housing 
Navy  Drive 

Davisville  Co:  Kingston  RI  02852 
Landholding  Agency;  COE-BC 
Property  Number:  329240003 
Status;  Surplus 

Base  closure:  Number  of  Units:  62 
Comment:  sq.  ft.  varies,  2-story  wood 
ftame  residences. 

Virginia — Harry  Diamond  Laboratories 

Harry  Diamond  Laboratories, 
Woodbridge  Facility  is  located  in  Prince 
William  County,  Virginia,  22191.  The 
installation  is  scheduled  for  closure  on 
or  about  September  1994. 

The  installation  consists  of 
approximately  76,000  square  feet  of 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless. 

For  specific  information  concerning 
Harry  Diamond  Laboratories,  please 
contact  Commander,  U.S.  Army 
Laboratory  Command,  ATTN:  AMSLC- 
MC  (Ms.  Ann  Barnett),  2800  Powder 
Mill  Road,  Adelphi,  Maryland  20783- 
1145. 

Suitable/Unavailable  Properties 

Property  Number:  329210060 
Type  Facility:  Communications/ 
Electronic  Facilities — 3  brick 
structures. 

Property  Number:  329210061 
Type  Facility:  Warehouse — 1  brick 
storehouse. 

Property  Number:  329210062 
Type  Facility:  Miscellaneous 
Facilities — 3  facilities  including  roads 
and  a  vehicle  paik. 

Property  Number:  329210063 
Type  Facility:  Multi-Purpose 
Facilities — 2  brick  structures 
including  an  administrative  building. 

Suitable/Available  Properties 

Bldg.  4,  DMA  Herndon 
925  Springvale  Rd. 

Great  Falls  VA  22066 
Landholding  Agency:  COE-BC 
Property  Numhar:  329240002 
Status:  Excess 

Base  Closure  Number  of  Units:  1 
Comment:  4195  sq.  ft.,  1-story  concrete 
masonary  structure,  most  recent  use — 
admin.,  scheduled  to  be  vacated  01/ 
94. 
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Washington 

Suitable/ Available  Properties 

28  Bldgs.,  Youngslake  Housing 
Near  116th  St.,  SE  &  192nd  St. 

Renton  Co:  King  WA 
Landholding  Agency:  COE-BC 
Property  Number:  329240006 
Status:  Excess 

Base  closure  Number  of  Units:  28 
Comment:  1184-1392  sq.  ft.,  3-bedroom 
residences,  scheduled  to  be  vacated  6/ 
95. 

IFR  Doc.  93-21294  Filed  9-2-93;  8;45aml 
BUling  Coda  4210-29-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-050-4350-01] 

Area  Closure;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  closure  to  off-road 
vehicle  use  on  3760  acres  of  BLM  lands 
to  protect  human  life  and  natural 
resource  values. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  8341.2(a)  that, 
the  following  public  lands  have  been 
closed  to  off-road  vehicle  travel:  the  area 
south  of  Monte  Vista,  Colorado  and  west 
of  the  Monte  Vista  National  Wildlife 
Refuge  and  east  of  BLM  Road  5100  in 
T.38N.,  R.7E.,  Sections  34  &  35  and 
T.37N.,  R7E.,  Sections  2,3,10,11,14  and 
15. 

DATES:  Closure  to  become  effective 
September  1, 1993  and  continue  until 
May  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Weimer  at  (719)  589-4975. 
ADDRESSES:  Comments  can  be  directed 
to  Area  Manger,  1921  State  Street, 
Alamosa,  CO  81101  (719)  589-4975  or 
Canon  City  District  Manager,  Bureau  of 
Land  Management,  P.O.  Box  2200, 
Canon  City,  Colorado  81215-2200  (719) 
275-0631. 

SUPPLEMENTARY  INFORMATION:  This  area 
closure  will  eliminate  an  extremely 
dangerous  situation  where  a 
considerable  number  of  hunters  shoot 
elk  as  they  leave  the  Wildlife  Refuge  in 
the  early  morning.  The  closure  will  also 
protect  the  fragile  vegetation  and  highly 
erodible  soils  from  the  adverse  effects  of 
vehicle  travel  during  the  wet  months  of 
the  year. 

This  action  does  not  effect  hunting 
use  in  the  area,  but  is  intended  to  make 
the  area  safer  for  hunters  and  the 
general  public,  and  protect  the  natural 
resource  from  damage  during  the  fall/ 


winter  months  when  soils  are  often  wet. 
Exclusions  to  this  closure  are  listed  in 
43  CFR  8340.0-5(a). 

Stuart  L.  Freer, 

Associate  District  Manager. 

IFR  Doc.  93-21482  Filed  9-2-93;  8.45  am| 
BILUNG  CODE  4310->i»-M 


ICA-940-93-41 11-15;  CACA  14101] 

California:  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  14101  for  lands 
in  Kern  County,  California,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  May  1, 1993,  the  date  of 
termination. 

No  valid  lease  has  been  affecting  the 
lands.  The  lessee  has  agreed  to  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre  and  16%  percent, 
respectively.  Payment  of  a  $500.00 
administrative  fee  and  reimbursement  of 
the  cost  of  the  publication  of  this  notice 
have  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
May  1, 1993.  The  lease  is  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above,  and  an 
extension  for  two  years  from  the  date 
the  lease  is  reinstated  pursuant  to  43 
CFR  3108.2-3(e). 

Dated:  August  27, 1993. 

Fred  O'FerraU, 

Chief,  Leasable  Minerals  Section. 

IFR  Doa  93-21470  Filed  9-2-93;  8:45  am) 
BILLING  CODE  431IKIB-M 


ICA-940-4210-05:  CAS  077652] 

Order  Providing  for  Opening  of  Land; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opening  order. 

SUMMARY:  On  August  18, 1965,  the 
Bureau  of  Land  Management  issued 
patent  04-66-0015  to  the  Markleeville 
Public  Utility  District  pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926  (43  U.S.C.  869,  869-1  to 
869—4),  for  2.50  acres  of  public  land  to 
be  used  for  sanitary  sewage  disposal  site 
purposes  only.  A  compliance  inspection 
revealed  that  not  all  the  land  was  being 
used  for  the  purpose  for  which  it  was 


patented.  The  Markleeville  Public 
Utility  District  voluntarily  relinquished 
the  land  not  being  used  for  disposal  site 
purposes,  title  to  the  land  has  been 
accepted  by  the  Bureau  of  Land 
Management,  and  the  land  has  regained 
its  public  land  status.  This  action  will 
open  1.25  acres  to  the  operation  of  the 
public  land  laws  and  to  mining.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  Federal  Office  Building,  room  E- 
2845,  2800  Cottage  Way,  Sacramento, 
California,  95825. 

1.  By  deed  dated  March  3, 1992,  the 
Markleeville  Public  Utility  District 
quitclaimed  to  the  United  States  of 
America  all  its  right,  title,  and  interest 
in  the  following  described  land: 

Mount  Diablo  Meridian 
T.  10  N.,  R.  20  E., 

Sec.  22,  SV^NW'ANW’ASW'ASW'/.. 

The  area  described  contains  1.25  acres  in 
Alpine  County. 

2.  At  10  a.m.  on  October  4, 1993,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  4, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  Tiling. 

3.  At  10  a.m.  on  October  4, 1993,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival’ locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 


46986 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3,  1993  /  Notices 


Dated:  August  24, 1993. 

Nancy  f.  Aler, 

Chief,  Lands  Section. 

IFR  Doc.  93-21479  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  431»-40-M 


[08-943-2300-02;  GP3-357;  OR-44583] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open 
4,684.04  acres  of  acquired  lands  to 
surface  entry  and  mining,  and  5,528.67 
acres  to  mineral  leasing.  The  844.63- 
acre  balance  is  within  the  Hart 
Mountain  National  Antelope  Refuge 
withdrawal  boundary  and  remains 
closed  to  surface  entry  and  mining. 
EFFECTIVE  DATE:  October  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM  Oregon/ 

Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7171. 
supplementary  INFORMATION: 

1.  Under  the  authority  of  Section  205 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1715,  the  following  described  lands 
were  acquired  by  the  United  States  to  be 
administered  as  public  lands  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management; 

Willamette  Meridian 
T.  35  S..  R.  24  E., 

Sec.  12,  lots  3  and  4; 

Sec.  13,  lots  1,  2,  3,  and  4,  and  W'/zWV2; 

Sec.  14,  SE'A 

Sec.  23,  EV2  and  EV^SW’/.; 

Sec.  24,  lots  1,  2,  3,  and  4,  and  NW'aSW’A; 

Sec.  25,  lots  1  to  5,  inclusive,  and 
W’ASW’A,  EXCEPTING  THEREFROM 
the  following  described  parcel: 

Beginning  at  a  point  which  is  north 
26°17'51"  west  a  distance  of  5,409.08 
feet  from  the  southwest  comer  of  Sec.  31, 
T.  35  S.,  R.  25  E.;  Thence  north 
20®37'26"  east  a  distance  of  1,297.98  feet; 
Thence  north  a  distance  of  150  feet; 
Thence  west  a  distance  of  457.19  feet; 
Thence  south  a  distance  of  1,364.59  feet 
to  the  point  of  beginning; 

Sec.  26,  that  portion  of  the  E'A  and  the 
EV2WV2  lying  north  of  the  following: 
Beginning  at  a  point  which  is  north 
21®13'39"  west  a  distance  of  6,618.54 
feet  from  the  southwest  comer  of  Sec.  31, 
T.  35  S.,  R.  25  E.;  Thence  north 
82®07'06"  west  a  distance  of  4,000.52 
feet,  more  or  less,  to  the  west  line  of  the 
EV2NWV4; 

Sec.  36,  lots  1,  2,  3,  and  4,  and  WV2WV2. 

T.  35  S.,  R.  25  E., 

Sec.  7.  lots  6,  7,  8, 11,  and  12; 

Sec.  8,  lots  1  and  2,  and  SW’aSW’A; 

Sec.  17,  lots  NW’ANW’A; 


Sec.  18,  lots  1  to  10,  inclusive,  SE'ANE’A, 
SEV4NWV4,  and  NEV4SEV4; 

Sec.  19,  lot  1; 

Sec.  30,  lot  4; 

Sec.  31,  lots  1  to  5,  inclusive,  and 
SEV4SWV4. 

T.  36  S.,  R.  24  E.. 

Sec.  1,  lots  1  to  5,  inclusive,  SW’ANW'A, 
and  W'ASW'A  expecting  therefrom: 
Beginning  at  a  point  that  is  north  a 
distance  of  7,755.48  feet  from  the 
southwest  corner  of  Sec.  12,  T.  36  S.,  R. 

24  E.;  Thence  east  a  distance  of  712.77 
feet;  Thence  north  a  distance  of  1,320.00 
feet;  Thence  west  a  distance  of  737.46 
feet;  Thence  south  l‘’13'27"  east  a 
distance  of  1,155.74  feet;  Thence  south  a 
distance  of  164.53  feet  to  the  point  of 
beginning,  as  the  same  is  shown  on 
Record  of  Survey  No.  4948,  filed  in  the 
Lake  County  Surveyors  Office; 

Sec.  12,  lots  1, 2,  3,  and  4,  and  W’ANW’A; 
Sec.  13,  lots  1,4,  and  5. 

T.  36  S.,  R.  25  E., 

Sec.  6,  lots  1  to  13,  inclusive,  SE’ANE’A, 
SEV4NWV4,  EV2SWV4,  and  EV2SEV4; 

Sec.  7,  lots  1  to  12,  inclusive,  SW’ANE’A, 
EV2WV2,  and  W'ASE’A; 

Sec.  8,  NW'A; 

Sec.  18,  lots  1  to  12,  inclusive,  WV2NEV4, 
EV2WV2,  and  NWV4SEV4; 

Sec.  19,  lots  8,  9,  and  10. 

The  areas  described  aggregate  5,528.67 
acres  in  Lake  County. 

2.  The  following  described  lands  are 
included  in  the  Hart  Mountain  National 
Antelope  Refuge  and  will  not  be  opened 
to  surface  entry  and  mining: 

Willamette  Meridian 
T.  36  S.,  R.  25  E., 

Sec.  8,  lots  NW'A; 

Sec.  18,  lots  1  to  12,  inclusive,  W'ANE'A, 
EV2WV2,  and  NWV4SEV4; 

Sec.  19,  lots  8, 9,  and  10. 

The  areas  described  aggregate  844.63  acrt;s 
in  Lake  County. 

3.  At  8:30  a.m.,  on  October  11, 1993, 
the  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  October  11, 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  October  11, 1993, 
the  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 


establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  l^tween 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

5.  At  8:30  a.m.,  on  October  11, 1993, 
the  lands  described  in  paragraph  1  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  August  25. 1993. 

Robert  D.  DeViney,  |r.. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Dbc.  93-21474  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4310-a:MM 


IOR-943-2300-02;  GP3-344;  OR-45118] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open 
6,425.80  acres  of  acquired  lands  to 
surface  entry,  4,103.92  acres  to  mining, 
and  3,233.32  acres  to  mineral  leasing. 

The  mineral  estate  in  714.40  acres  is  not 
in  Federal  ownership,  1,607.48  acres  are 
already  open  to  mining  and  mineral 
leasing,  and  870.60  acres  are  within  the 
boundary  of  the  High  Steens  Wilderness 
Study  Area  and  remain  closed  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  1.  Under 
the  authority  of  Section  205  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1715,  the 
following  described  lands  were  acquired 
by  the  United  States  to  be  administered 
as  public  lands  under  the  jurisdiction  of 
the  Bureau  of  Land  Management: 

Willamette  Meridian 
T.  34  S.,R.  33  E.. 

Sec.  22,  S’ANE’A  and  SE’A; 

Sec.  27.  EVr, 

Sec.  32.  NW'A  and  W’ASW'A; 

Sec.  33,  SE’A; 

Sec.  34.  N’ANE'A,  SW’A,  and  S’ASE’A. 

T.  35  S..  R.  33  E., 

Sec.  1.  SE'ASW'A  and  S’ASE’A; 

Sec.  2,  lot  4; 

Sec.  3.  lots  1,  2.  3.  and  4.  S'AN'A,  and  S’A; 
Sec.  5,  lots  1,  2,  3,  and  4,  and  S'ANE'A; 

Sec.  10.  N’/2  and  NE’ASE’A; 

Sec.  12; 

Sec.  13.  S’ASE'ASW’A,  S’AN’ASE’ASW'A, 
S'ASW 'ASE’A,  S'AN'AS W’ASE’A  . 
S’AN'ASE'ASE’A,  and  N’AS’ASE'A.SE’  4, 
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Sec.  14,  VVV2  and  SE’/.; 

Sec.  15,  SV2NEV4SWV4,  SEV4SWV4, 
S’/iNV2SEV4.  and  SV2SEV4; 

Sec.  23.  NV2NEV4.  SWV4NEV4, 

NV2SEV4NEV4.  NV2SV2SEV4NEV4,  WV2, 
NV2NEV4SEV4,  NV2SV2NEV4SEV4. 
NWV4SEV4,  NV2SWV4SEV4,  and 
SEV4SEV4.  SAVE  AND  EXCEPT  county 
road  right-of-way,  as  same  as  disclosed 
in  County  Court  Order  dated  April  28, 
1965,  recorded  April  28, 1965,  in  Book 
77,  Page  222,  Deed  Records; 

Sec.  26,  NW'A; 

Sec.  27,  NEV4NEV4.  NV2NWV4NEV4. 
SV2NEV4,  NV2NV2NWV4.  SEV4NWV4. 
NV2SEV4NWV4,  NV2SWV4.  SWV4SWV4. 
NV2SEV4SWV4,  NV2.SEV4,  NV2SWV4SEV4. 
and  SEV4SEV4; 

Sec.  34.  NEV4NEV4,  NEV4NWV4NEV4.  S9/ 
IONWV4NWV4NEV4,  SV2NWV4NEV4, 
SV2NEV4.  and  SEV4,  EXCEPTING  that 
portion  of  the  NW’ANE’A,  which  is 
described  as  follows;  Beginning  at  a 
point  which  is  south  59°  49'  east  569  feet 
from  the  north  quarter  section  comer  of 
said  Sec.  34;  Thence  south  150  feet; 
Thence  east  150  feet;  Thence  north  150 
feet;  Thence  west  150  feet  to  the  point 
of  beginning; 

Sec.  35,  SV2NV2SWV4NWV4, 

SV2SWV4NWV4,  WV2SWV4,  and  those 
portions  of  the  NW’ANW’A  and 
N’AN’ASW’ANW’A  lying  west  of  a 
diagonal  line  from  the  northwest  corner 
of  said  Sec.  35,  to  the  southeast  comer 
of  the  NV2NV2SWV4NWV4  of  said  Sec. 

35. 

T.  35  S..  R.  34  E.. 

Sec.  19,  lots  1,  2,  3,  and  4,  E'A,  and 
EV2WV2. 

The  areas  described  aggregate  6,425.80 
acres  in  Harney  County. 

2.  The  following  described  lands  are 
included  in  the  High  Steens  Wilderness 
Study  Area  and  will  not  be  opened  to 
mineral  leasing: 

Willamette  Meridian 
T.  34  S..  R.  33  E., 

Sec.  22,  SV2NEV4  and  SE’A; 

Sec.  27,  E’A: 

Sec.  34.  NV2NEV4. 

T.  35  S..  R.  33  E.. 

Sec.  5,  lots  1,  2,  3,  and  4,  and  SV2NEV4. 

The  areas  described  aggregate  870.60  acres 
in  Harney  County. 

3.  At  8:30  a.m.,  on  October  11, 1993, 
the  lands  described  in  paragraph  1  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  October  11, 1993,  will  be 
considered  as  simultaneously  hied  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  Tiling. 

4.  At  8:30  a.m.,  on  October  11, 1993, 
the  following  described  lands  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  under  the  general  mining 


laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts: 

Willamette  Meridian 

T.  34  S..  R.  33  E., 

Sec.  22,  SV2NEV4  and  SE’A; 

Sec.  27,  EV2: 

Sec.  34,  NV2NEV4. 

T.  35  S..  R.  33  E.. 

Sec.  1.  SEV4SWV4  and  S’ASE’A; 

Sec.  2,  lot  4; 

Sec.  5,  lots  1,  2,  3,  and  4,  and  SV2  NE’A; 

Sec.  10,  NEV4SEV4; 

Sec.  12; 

Sec.  14,  WV2  and  SE’A; 

Sec.  15,  SV2NEV4SWV4,  SEV4SWV4. 
SV2NV2SEV4,  and  SV2SEV4; 

Sec.  23,  N’ANE’A,  SW’ANE’A, 
NV2SEV4NEV4,  NV2SV2SEV4NEV4,  WV2, 

N  V2NE ’ASE ’A,  N V2S V2NE ’ASE V4, 
NWV4SEV4,  NV2SWV4SEV4,  and 
SEV4SEV4,  SAVE  AND  EXCEPT  county 
road  right-of-way,  as  same  is  disclosed  in 
County  Court  Order  dated  April  28, 

1965,  recorded  April  28, 1965,  in  Book 
77,  Page  222,  Deed  Records; 

Sec.  26,  NW’A; 

Sec.  27.  NEV4NEV4.  NV2NWV4NEV4. 
S’ANE’A,  NV2NV2NWV4.  SWV4NWV4, 
NV2SEV4NWV4,  NV2SWV4,  SWV4SWV4, 
NV2SEV4SWV4.  N’ASE’A,  NV2SWV4SEV4. 
and  SE’ASE’A; 

Sec.  34,  NE’ANE’A,  NE’ANW'ANE'A, 
S'yioNW’ANW'ANE’A,  SV2NWV4NEV4. 
SV2NEV4.  and  SE’A.  EXCEPTING  that 
portion  of  the  NW’ANE’A,  which  is 
described  as  follows:  Beginning  at  a 
point  which  is  south  59°  49'  east  569  feet 
from  the  north  quarter  section  comer  of 
said  Sec.  34;  Thence  south  150  feet; 
Thence  east  150  feet;  Thence  north  150 
feet;  Thence  west  150  feet  to  the  point 
of  beginning; 

Sec.  35,  S’AN’ASW’ANW’A. 
S’ASW’ANW’A,  W’ASW’A,  and  that 
portion  of  the  NW’ANW’A  and 
N’AN’ASW’ANW’A  lying  west  of  a 
diagonal  line  from  the  northwest  comer 
of  said  Sec.  35.  to  the  southeast  comer 
of  the  N'AN’ASW’ANW’A  of  said  Sec. 
35. 

The  areas  described  aggregate  4,103.92 
acres  in  Harney  County. 

5.  At  8:30  a.m.,  on  October  11, 1993, 
the  lands  described  in  paragraph  4, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 


Dated;  August  26, 1993. 

Robert  D.  DeViney,  )r.. 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-21476  Filed  9-2-93;  8;45  ami 
BtLUNG  CODE  4310-33-M 


[NM-070-<5101-09-G002)  G  910  03-0061; 
NMNM  90030] 

Right-Of-Way  Application;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  An  application,  serialized  as 
NMNM  90030,  was  received  for  a  17 
mile  right-of-way  for  a  30  inch  diameter 
pipeline. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185),  as  amended  by 
the  Act  of  November  16, 1973,  (37  Stat. 
576),  El  Paso  Natural  Gas  Company  has 
applied  for  a  right-of-way  serialized  as 
NM  NM  90030  to  construct  17  miles  of 
30  inch  diameter  natural  gas  pipeline 
across  public  land  in  San  Juan  County, 
New  Mexico.  This  is  part  of  a  project 
that  will  loop  existing  lines  most  of 
route  (90-95%)  to  help  alleviate  current 
natural  gas  flow,  which  is  now  to 
capacity  in  the  existing  line  and  also 
help  in  handling  projected  volumes. 

The  proposed  line  crosses  the  following 
lands  in  San  Juan  County. 

New  Mexico  Principal  Meridian 
T.  29  N.,  R.  11  W.. 

Sec.  11.  S’ASE’A; 

Sec.  13,  N’ANE’A; 

T.  29  N.,  R.  10  W., 

Sec.  7,  Lots  17. 18, 19,  20; 

Sec.  8.  Lot  13: 

Sec.  16.  Lots  11, 12, 13; 

Sec.  17,  Lots  2,  3.4.  7,  8.  9; 

Sec.  21,  N’ANE’A.NE’AN’A; 

Sec.  22,  S’ANW’A,  NE’ASW’A;N’ASE’A: 
Sec.  23,  SE’ANE’A; 

Sec.  24.  SW’ASW’A; 

T.  29  N.,  R.  9  W., 

Sec.  11.  S’ASW’A,  N’ASE’A,  SW’ASE’A; 
Sec.  12,  S’AN’A,  NW’ASW’A; 

Sec.  14.  NW’ANW’A: 

Sec.  15,  Lots  1,  2,  3, 4; 

T.  29  N.,  R.  8  W., 

Sec.  7,  Lots  7.  8.  NE’ANE’A,  S’ANE’A, 
NE’ASE’A; 

Sec.  8.  Lots  2,  3. 4.  7,  8,  NE’ASE’A; 

Sec.  9,  W’ANE’A,  S’ANW’A,  NW’ASE’A; 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
deciding  whether  the  right-of-way 
should  be  approved,  and  if  so,  under 
what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District 
Manager,  Bureau  of  Land  Management, 
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1235  La  Plata  Highway,  Farmington, 
New  Mexico  87401. 

Dated:  August  26. 1993. 

Mike  PooL  , 

District  Manager. 

IFR  Doc.  93-21656  Filed  9-2-93;  8:45  am| 
BttJJNO  CODE  4310-Ffr-M 


[NV-e30-421(M)5;  N-618241 

Notice  of  Realty  Action:  Lease! 
Purchase  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnOW:  Modifying  RAPP  NORA  to 
change  the  lessee  name  and  purpose. 


SUMMANT;  The  following  described 
public  lands  in  Las  Vegas,  Clark  Comity, 
Nevada  are  being  considered  for 
disposal  by  lease/purchase  for 
Recreation  and  Public  Purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq).  The  City  of  Las  Vegas 
proposes  to  leese/purchase  these  lands 
for  expansion  of  their  RAPP  lease.  They 
plan  to  construct  a  Metro  PoKce 
Northwest  Substation. 

Mount  Diabkt  Meridian.  Nevada 
T.  20  S.,  R.  60  E. 

Sec.  22:  W’/^£W’>tjNEV..NWV*SEV>. 
Aggregating  2.500  acres. 

Publication  of  this  NORA  in  the 
Federal  Register  will  modify  Recreation 
and  Public  Purposes  classification,  N- 
51400,  to  allow  the  City  of  Las  Vegas  to 
develop  the  above  described  lands. 

Final  determination  on  lease/purchase 
will  await  completdon  of  an 
environmental  analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2741.5,  subject  to  vaEd  and 
existing  rights,  publication  of  this  notice 
in  the  Federal  Agister,  will  segregate 
the  public  lands,  as  described  in  this 
Notice,  from  all  forms  of  appropriation 
imder  the  public  land  taws,  including 
the  general  mining  laws,  except  for 
leasing  under  the  mineral  leasing  laws 
and  from  any  subsequent  Recreation 
and  Public  Purposes  Act  proposals  filed 
by  any  other  proponent  other  than  the 
City  of  Las  Vegas. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 


Dated;  Augjist  24, 1993. 

Ben  F.  GoBins, 

District  kkmager.  Las  Vegas^NV, 

IFR  Doc.  93-21471  Filed  9-2-93;  8:45  arat 
BIUJN6COOC 


Seasonal  Hunting  Access  Resbictions 

AGENCY:  Bureau  of  I..and  Management, 
Miles  Gty  District,  Big  Dry  Resource 
Area,  Interior. 

ACnotr  Seasonal  restrictions  of  certain 
public  land  to  banting  access  in  Ptairie 
and  Custer  Counties;  Montama. 

SUMMARY:  The  Bureau  of  Land 
Management  is  cooperating  with  the 
Montana  [Department  of  Fish,  Wildlife 
and  Parks;  the  Grue  Ranch;  and  Harding 
Land  and  Livestock  to  manage  access  to 
public  and  private  lands  within  the 
Grue  and  Harding  ranches  durii^  the 
big  game  hunting  season.  Under 
cooperative  agreements,  certain  public 
lands  will  be  closed  to  vehicle  and/or 
public  access.  The  purpose  of  this 
program  is  to  improve  the  quality  of  big 
game  hunting  opportunities  for  the 
general  public.  This  will  be 
accomplished  through  increasing  the 
land  base,  controlling  vehicle  access 
and  reducing  the  number  of  people 
contacting  the  private  land  owner  for 
permission  to  hunt.  The  following  rules 
will  be  in  effect  during  the  big  game 
seasons  established  by  the  Montana 
Department  of  Fish,  Wlldhfe  and  Parks: 

Grue  Ranch:  The  Grue  Ranch  is  being 
managed  as  a  walk  in  hunting  area  as 
follows:  Cl)  All  public  and  {wivate  lands 
within  the  ranch,  except  f(»  the  safe 
zone  around  the  ranch  headquarters,  are 
avail^le  for  public  bunting  by  written 
permission  only;  and  (2)  vehicle  travel 
is  restricted  to  designated  roads  and 
parking  areas. 

Public  lands  in  the  Grue  Ranch  are 
described  as: 

Principle  Meridian.  Montana 
T.  13N.,R.49E, 

Sec.  2  Lands  lying  east  of  Highway  2S3; 

Sec  12  Lands  lying  east  of  Highway  253. 
T.  13  N.,R.  50  E, 

Sec  6  Lands  lying  east  of  Highway  253. 

T.  14  N..  R.  49  E., 

Sec.  3  NWV*.  SVi; 

Sec.  4  Lands  lying  east  of  a  diagonal  fine 
from  the  NW  comer  to  the  SE  comer; 

Sec.  to  AH  lands; 

Sec  12  All  lands; 

Sec.  13  All  lands 

Sec  14  WV2; 

Sec  24  SV2: 

Sec  26  Lands  lying  east  of  Mghfway  253. 
T.  14  N..R.  50E, 

Sec  3ANEV*NE'^.  SV^iNEV*.  SEV«. 
SE’ASW'/*. 

T.  15  N.,  R.  49  E., 


Sec.  9  AU  lands: 

Sec.  1 5  Lands  west  of  a  diagonal  hsie  fn)m 
the  NW  Comes  to  the  SE  comer, 

Sec  26  AH  lands; 

Sec  32  N'A; 

Sec.  34  NWV»NWV4.NEV*,EV2SE>A. 

Harding  Ranch:  The  Harding  Ranch  is 
being  for  big  game  hurrting  as  follows: 

(1)  Public  access  to  public  and  private 
lands  is  by  written  peruMSsion.  only;  (2) 
certain  public  lands  will  be  closed  to 
public  access.  Tto  specific  public  lands 
closed  wilt  vary  annitaRy  and  mey  vary 
within  a  particular  season  depending 
upon  the  pasture  in  which  livestock  are 
grazing;  and  (31  all  vehicle  travel  is 
re.stricted  to  designated  roads  except 
that  one  trip  is  allowed  to  retrieve  a 
dow'ned  big  ganae  animal.  Public  lands 
in  the  Harding  Ranch  are  deserved  as: 

Principle  Meridian,  Montana 
T.  7  N..  R.  52  E.. 

Sec.  2  Lots  1^0.4,  and  SViN-V*; 

See.  3  All  lands; 

•Sec.  4  Lots  2,3,4,  SV2NW')<*,SWVi«, 
WV.iSEV4; 

Sec- 6  Lots  1.2 ,3,4; 

Sec.  8  All  lands. 

T.  8N..R.51E, 

Sec.  14  Lots  1,4,5A>  and 
T.  8  N.,  R.  52  E, 

Sec.  10  SEV^NWV*.  SWV*, 

WV2SEV4: 

Sec.  12  All  lands; 

Sec.  14  W'A; 

Sec  26  SV2SV2: 

Sec  28  All  lands; 

Sec.  34  AH  lands. 

T.  8  N.,  R.  53  E, 

Sec.  8  AH  lands; 

Sec.  9  All  lands; 

Sec.  17  All  lands; 

Sec.  18  NWV4.  WV2NEV4.  NE%N£»/!., 
SW’A,  and  SW’ASE’A; 

Sec  20  SV2NWV4,  SWV:i,  Yr%SEV4. 

T.  9  N.,  R.  52  E., 

Sec.  7  All  lands; 

Sec.  8  NW'A; 

Sec.  17  NEV4NWV4,  SV2N.W%s  !f®V4, 
SVVV4,  SEV4; 

Sec  18  All  lands; 

Sec.  19  All  lands; 

Sec.  20  All  lands; 

Sec.  29  All  lands; 

Sec.  30  NE%,  EViSE^; 

Sec;  31  AH  lands; 

Sec  32  AH  lands. 

EFFECTIVE  DATE:  These  restrictions 
remain  in  effect  annually  during  the  big 
game  hunting  season  established  by  the 
Montana  Department  of  Fish,  Wildlife 
and  Farits  until  rescinded  by  a 
subsequent  notice  in  the  Federal 
Register  or  the  existing  cooperative 
agreements  are  terminated. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
David  Swogger.  Area  Maxu^x.  Big  Dry 
Resource  Area.  Miles  Qty  Plaza,  Miles 
City,  MT  59301. 

SUPPLEMENTARY  INFORMATION:  These 
rules  have  been  established  in 
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accordance  with  Regulation  43  CFR 
8364.1. 

Janet  L.  Edmonds, 

Acting  District  Manager. 

IFR  Doc.  93-21472  Filed  9-2-93:  8:45  ami 
BILUNG  CODE  431(M>N-M 


[CA-942-5700-10] 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  Tiling  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATES:  At  10  a.m.  October  18, 
1993  the  following  described  plats  of 
survey  will  be  officially  filed  in  the 
Bureau  of  Land  Management,  California 
State  Office,  Public  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2800  Cottage  Way,  Room  E- 
2845,  Sacramento,  CA  95825,  916-978- 
4775. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  will 
be  officially  filed  at  the  California  State 
Office,  Sacramento,  CA. 

San  Bernardino  Meridian,  California 

T.  13  S.,  R.  19  E., — Dependent 
resurvey  of  the  Third  Standard  Parallel 
South  along  a  portion  of  the  north 
boundary,  a  portion  of  the  south,  and 
west  boundaries,  a  portion  of  Tract  38, 
and  a  portion  of  the  subdivisional  lines, 
and  the  survey  of  sections  2,  3,  4,  9, 10, 
11. 15.  21,  22,  27.  28.  33.  and  34. 
totaling  7,528.65  acres,  (Group  1138) 
accepted  August  18, 1993,  to  meet 
certain  administrative  needs  of  the 
BLM,  California  Desert  District,  El 
Centro  Resource  Area.  Upon  filing  the 
above  listed  survey  plats  will  be  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey 
plats  will  be  placed  in  the  open  files  in 
the  BLM,  California  State  Office,  and 
will  be  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  f^ee. 

Dated:  August  26, 1993. 

Clifford  A.  Robinson, 

Chief,  Branch  of  Cadastral  Survey. 

IFR  Doc.  93-21467  Filed  9-2-93:  8:45  am] 
BILUNG  CODE  4310-40-M 


lMT-94<M)3-4730-02] 

Land  Resource  Management 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

ACTION:  Notice  of  filing  of  plat  of  survey. 


SUMMARY:  This  document  amends  plat 
distribution  and  filing  instructions 
dated  August  20, 1993,  for  Group  No. 
781.  Plats  of  survey  for  the  following 
described  land  accepted  July  13, 1993, 
will  be  officially  filed  in  the  Montana 
State  Office,  Billings,  Montana,  effective 
30  days  after  publication. 

Principal  Meridian,  Montana 
T.  2  S!.  R.  33  E. 

The  plat,  in  five  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Crow  Indian  Reservation  Boundary, 
portions  of  the  north  boundary, 
subdivisional  lines,  the  subdivision  of 
certain  sections,  and  the  adjusted 
original  meanders  of  portions  of  the 
right  and  left  banks  of  the  Big  Horn 
River,  the  subdivision  of  sections  1,  2, 

3. 10. 15,  22.  23.  26,  27,  and  28.  and  the 
Survey  of  Tracts  37  and  38,  certain  new 
meanders  of  the  right  and  left  banks  of 
the  Big  Horn  River,  and  certain  division 
of  accretion  lines.  Township  2  South, 
Range  33  East,  Principal  Meridian. 
Montana. 

The  triplicate  original  of  the 
preceding  described  plat  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  this  survey,  as 
shown  on  the  plat,  is  received  prior  to 
the  date  of  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest.  The  protested  plat  of  survey 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

This  survey  was  executed  at  the 
request  of  the  Bureau  of  Indian  Affairs, 
Billings  Area  Office. 

EFFECTIVE  DATE:  August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P  O  Box  36800,  Billings, 
Montana  59107-6800. 

Dated:  August  27. 1993. 

Robert  H.  Lawton, 

State  Director. 

IFR  Doc.  93-21473  Filed  9-2-93:  8:45  am) 
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[NV-940-02-4212-22] 

Filing  of  Plats  of  Survey;  Nevada 

August  25, 1993. 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

EFFECTIVE  DATES:  Filing  was  effective  at 
10  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Parrish,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P  O.  Box 
12000,  Reno.  Nevada  89520-0006,  702- 
785-6543. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  March  18, 1993: 

Mount  Diablo  Meridian,  Nevada 

T.  22  S.,  R.  58  E. — Dependent  Resurvey  and 
Subdivision  of  Sections. 

2.  The  survey  was  accepted  March  16, 
1993,  and  was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

3.  The  Plats  of  Survey  of  lands 
described  below  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  April  20, 1993: 

Mount  Diablo  Meridian,  Nevada 
T.  18  S.,  R.  63  E  — Dependent  Resurvey. 

T.  18  S.,  R.  64  E. — Dependent  Resurvey. 

4.  These  surveys  were  accepted  April 
15, 1993,  and  were  executed  to  meet 
certain  needs  of  Clark  County,  Nevada, 
and  the  Bureau  of  Land  Management. 

5  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  May  19, 1993  and  was  also  filed  in 
the  California  State  Office  on  March  11, 
1993: 

Mount  Diablo  Meridian,  Nevada 

T.  16  N.,  R.  18  E. — Retracement,  Dependent 
Resurvey  and  Subdivision. 

Mount  Diablo  Meridian,  California 
T.  16  N.,  R.  17  E. — Retracement,  Dependent 
Resurvey. 

T.  17  N.,  R.  17  E. — Retracement,  Dependent 
Resurvey. 

6.  This  survey  was  accepted  March  9, 
1993,  and  was  executed  to  meet  the 
needs  of  the  USDA,  Forest  Service.and 
the  states  of  Nevada  and  California. 

7.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
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the  Nevada  State  Office.  Reno.  Nevada 
on  May  19, 1993  and  was  filed  in  the 
California  Slate  Office  on  May  19, 1999: 

Mount  Diablo  Meridian,  Nevada 
T.  12  N..  R.  19  E. — Supplemental  Plat. 

8.  This  survey  was  accepted  May  7. 
1993,  and  was  executed  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management  in  the  states  of  Nevada  and 
California. 

9.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office.  Reno,  Nevada 
on  May  20, 1993: 

Mount  Diablo  Meiidiaii.  Nevada 
T.  37  N.,  R.  62  E. — Supplemental  Plat. 

10.  This  supplemental  plat  was 
accepted  May  f7, 1993,  and  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

11.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  fune  9, 1993: 

Mount  Diablo  Meridian,  Nevada 
T.  36  N..  R.  49  E. — Supplemental  Plat. 

12.  This  survey  was  accepted  |une  7, 
1993  and  was  prepared  at  the  request  of 
Barrick  Goldstrike  Mines,  Incorporated. 

13.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  July  21, 1993: 

MowU  Diablo  Meridian,  Nevada 

T.  20  S.,  R.  57  E. — Dependent  Resurvcy. 

14.  This  survey  was  accepted  July  19, 
1993,  and  was  executed  at  the  request 
of  William  A.  Crane  and  Marilyn  F. 
Crane  and  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

15  The  Plat  of  Survey  erf  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  August  24, 1993: 

Monnt  Diablo  Meridian,  Nevada 

T.  15  N.,  R.  20  E. — Supplemental  Plat. 

16.  This  survey  was  accepted  August 
18, 1993  and  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

17.  The  Plat  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  State  Office,  Reno, 
Nevada  on  Octfrf)er  22. 1993: 

Mount  Diablo  Meridian,  Nevada 
T.  4  N.,  R.  51  E. — Dependent  Resurvey. 

T.  3  N..  R.  52  E. — ^Dependent  Resurvey. 

T.  4  N.,  R.  52  E. — SuMivision  of  Section  19. 

18.  This  survey  was  accepted  August 
23, 1993,  and  was  executed  to  meet 


certain  needs  of  the  Bureau  of  Land 
Management. 

19.  Subj«:t  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
classificatioas,  and  the  requirements  of 
applicable  land  laws,  the  lands 
described  in  paragraph  17  are  hereby 
open  to  application,  petition,  and 
disposal.  All  such  valid  applications 
received  on  or  prior  to  October  22, 1993, 
shall  be  considered  as  simuhaneously 
filed  at  that  time.  Those  received 
thereafter  shall  be  considered  in  order  of 
filing. 

20.  All  the  lands  have  been  and 
continue  to  be  open  under  the  mining 
law. 

21.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  wifi 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

Billy  R.  Templeton, 

State  Director,  Nevada. 

IFR  Doc.  93-21480  Filed  9-2-93;  8:45  ami 
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Fish  and  WHdlife  Service 

Availability  Draft  Agreement  Regarding 
Section  7  Consultation,  Sufficient 
Progress  and  Historic  Projects, 
Recovery  Implementation  Program  for 
the  Endangered  Fish  Species  in  the 
Upper  Colorado  River  Basin,  and  the 
Draft  Recovery  Impiementation 
Program  Recovery  Action  Plan; 
Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Correction 

SUMMARY:  This  document  contains 
corrections  ton  notice  document  93— 
20082,  beginning  on  page  44188  in  the 
issue  of  Thursday,  August  19, 1993.  In 
this  notice  the  Service  announced  the 
availability  of  the  Draft  Agreement 
Regarding  Section  7  Consultation, 
Sufficient  Progress  and  Historic 
Projects,  Recovery  Implementation 
Program  for  the  Endangered  Fish 
Species  in  the  Upper  Colorado  River 
Basin  (AgreementJ  and  the  draft 
Recovery  Impfomentation  Program 
Recovery  Action  Plan  (RIPRAP).  E)u€  to 
technical  problems,  these  documents 
will  not  be  available  until  September  3. 
1993 

DATES:  The  comment  period  on  the  draft 
Agreement  and  the  RIPRAP  will  be 
extended  to  October  4, 1993. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  Agreement  and  RIPRAP  may 
obtain  copies  by  contacting  ibe 
Assistant  Regional  Director,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  CentCT, 
Denver,  Colorado  80225;  facsimile  (303) 
236-0027.  Written  comments  should  be 
sent  to  the  address  given  above. 
Comments  received  are  available  upon 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  ^diess. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Robert  Jacobsen  (see  abuve  address), 
telephone  (303)  236—8189. 

Dated:  August  36, 1933. 

Ralph  O.  Morgenweek, 

Regional  Director,  Region  6,  Fish  and  Wildlife 
Service. 

IFR  Doc-  93-21537  Filed  9-2-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  Individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
CommLssion,  Section  of  Energy  and 
Environment,  room  3219,  Wa^ingfon, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6Z12. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability; 

AB-33  (Sub-No.  81X),  Union  Pacific 
Railroad  Company — Abandonment 
Exemption — fo  Saunders  and  Butler 
Counties,  Nebraska.  EA  available  8/ 
25/93. 

AB-3  (Sub-No.  lllX),  Missouri  Pacific 
Railroad  Co. — Abandonment 
Exemption — In  Osage,  Lyon,  and 
Morris  Comities,  Kansas.  EA  8/27/93. 
Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-167  (Sub-No.  1117X),  Consolidated 
Rail  Corporation — Abandonment — In 
Elizabeth,  Union  County,  New  Jersey. 
EA  available  ^25/99. 

AB-55  (Sub-No.  464X),  CSX 
Transportation,  Inc. — Abandonment 
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in  Vermillion  and  Vigo  Counties. 
Indiana.  EA  available  8/27/93. 
Sidney  L.  StrickUnd,  Jr., 

Secretojy. 

IFR  Doc.  93-21553  Filed  9-2-93;  8:45  wil 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[CivU  Action  No.  2-e3CV77  (RP)  0.  VI] 

United  States  v.  Canstar  Sports  USA, 
Inc.;  Public  Comments  and  Response 
on  Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C  16(b)-(h), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  ^otes  v. 
Canstar  Sports  USA,  Inc.,  Qvil  Action 
No.  2-93CV77  (FIP).  United  States 
District  Court  for  the  District  of 
Vermont,  together  with  the  response  of 
the  United  States  to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530,  and  for  inspection  at  the 
OfHce  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Vermont,  United  States  Courthouse,  11 
Elmwood  Avenue,  Burlington,  Vermont 
05401. 

fosepk  H.  Widmar, 

Director  {^Operations,  Antitrust  Division. 

Comments  of  Consumers  Union  to  the  United 
States  Department  of  Justice  on  the  Proposed 
Final  Judgment  in  United  Slates  v.  Canstar 
Sports  USA,  Inc. 

May  19, 1993. 

Consumers  Union '  (CU)  appreciates  the 
opportunity  to  comment  on  the  proposed 
settlement  in  United  States  v.  Qtnstar  Sports 
USA,  Inc  Consumers  Union  has  long 
advocated  aggressive  enforcement  of  the  laws 
prohibiting  resale  price  maintenance.  CU  is 


•  Consamexs  Union  is  a  nonproCt  tnembership 
organization  chartered  in  1936  under  the  laws  of 
the  State  of  New  York  to  provide  eonsumers  with 
information,  education  and  counsel  about  goods, 
services,  health,  and  perstmat  finance;  and  to 
initiate  and  cooperate  with  indivklnal  and  group 
efforts  to  maintain  and  enhance  the  quality  of  hie 
for  consumers.  Cortsumers  Unioa's  income  is  solely 
derived  from  the  sale  ofCoosumer  Reports,  its  other 
publicaliom  and  from  noncommercial 
contributions,  grants  and  fees,  in  addition  to  reports 
on  Consumers  Union's  own  prodnet  testing. 
Consumer  Reports  with  approximately  5  million 
paid  circulation,  tegujarly,  carries  articles  on 
health,  product  safety,  marketplace  economics  and 
legislative,  pidiriat  a^  regut^ory  actions  vrhich 
affect  consumer  welfate.  <^nseraers  Union’s 
publications  carry  no  advertising  and  receive  no 
commercial  support. 


also  a  strong  proponent  of  federal  legislation 
to  strengthen  the  vertical  price-fixing  laws. 

On  March  17, 1993  the  United  States 
Department  of  Justice  (DOJ)  filed  a  civil 
antitrust  suit  against  Cknstar  Sports  htc.  of 
Swanton  Vermont.  The  complaint  alleged 
that  Canstar  had  conspiced  with  its  dealers  to 
Fix  the  price  of  certain  hockey  skates.  At  the 
same  time  that  the  complaint  was  filed,  a 
proposed  settlement  was  filed. 

Canstar  is  the  first  vertical  price-fixing  case 
filed  by  the  Department  of  Justice  in  over  a 
decade.  As  a  policy  matter,  CU  encourages 
the  aggressive  pursuit  of  vertical  price-fixing 
cases  by  the  Department.  Resale  price 
maintenance  conspiracies  inevitabty  restrict 
competition  and  result  in  higher  prices  and 
fewer  choices  for  consumers.  However,  for 
the  past  twelve  years,  federal  authorities  have 
been  at  best  reluctant  to  pursue  such  cases 
and  consumers  have  suffered  as  a 
consequence.  We  hope  that  the  Canstar  case 
represents  a  renewed  commitment  on  the 
part  of  DO)  to  vigorously  prosecute  those 
engaged  in  resale  price  maintenance 
conspiracies. 

The  evidence  is  persuasive  that  resale  price 
maintenance  schemes  like  that  presented  by 
Canstar  are  common  in  today's  market  plai^. 
Lackluster  enforcement  by  federal  antitrust 
officials  over  the  last  twelve  years  has 
contributed  to  an  environment  in  which 
price-fixers  assume  that  they  are  tree  to 
operate  with  impunity.  Therefore,  each  case 
that  the  Department  Justice  now  pursues 
will  send  a  strong  and  important  signal  to  the 
market  place — this  t3fpe  of  anti-competitive 
behavior  will  no  foni^r  be  tolerated,  but  will 
be  sought  out  and  prosecuted.  The  deterrence 
value  ^  each  new  case  should  not  be 
underestimated. 

CU  recommends  one  change  to  the 
proposed  Judgment  related  to  restrictive 
cooperative  advertising  programs  The 
Canstar  pricing  policy  announced  a 
suggested  retail  price  and  a  discount  price  for 
V2  skates  and  warned  retailers  that  those 
who  advertised  the  skates  below  the 
minimum  allowable  retail  price  would  have 
supplies  disrupted  for  increasing  time 
periods  for  eadi  violatkm  of  the  policy.  After 
announcement  of  the  policy,  Cuistar 
succeeded  in  obtaining  agreeraeats  fitwa 
some  retailers  to  maintain  the  minimum 
suggested  retail  price. 

The  proposed  final  judgment  would 
prohibit  any  "direct  or  indirect  continuation 
or  renewal  of  the  type  of  conspiracy  alleged 
in  the  complaint.’*  More  specifically,  the 
judgment  would  enjoin  Canstar  foom 
"entering  into,  adhering  to,  maintaming, 
furthering,  or  enfndng  any  contract, 
agreement,  understanding,  plan  or  program 
with  any  retail  dealer  to  fix  or  maintain  the 
resale  prices  at  which  hockey  skates  sold  or 
distributed  by  the  defendant  may  be  sold  or 
offered  for  sale  in  the  United  States  by  any 
retail  dealer.” 

The  judgment  would  explicitly  prohibit  the 
defendant  from  instituting  a  plan  that  would 
maintain  the  price  at  which  Canstar*s  skates 
are  offered  for  sale.  A  fair  reading  of  the 
language  of  the  judgment  would  prohibit 
cooperative  advertisur^  programs  in  which 
only  those  retailers  who  agree  to  advertise  at 
least  a  suggested  mininutm  price  are  eligible 


CU  urges,  however,  that  the  final  judgment 
make  it  clew  that  restraints  on  the 
availabihty  of  cooperative  advertisii^  fimds 
based  on  the  prices  advertised  are  prohibited. 

The  withlK^ing  of  cooperative  advertising 
funds  can  be  utiliz^  as  a  subtle  yet  very 
effective  tool  to  enforce  resale  price 
maintenance  schemes.  Many  retailers  simply 
cannot  afford  to  advertise  specific  products 
without  the  support  of  cooperative 
advertising  funds.  If  discount  prices  are  not 
advertised,  consumes  are  far  less  likely  to  be 
made  aware  of  the  savings  available,  creating 
a  competitive  advantage  for  higher  priced, 
advertised  goods.  Moreover,  consumers  are 
denied  the  convenience  of  comparbon  price 
shopping  through  advertisements. 

In  addition,  constraints  on  ;Hice 
advertising  may  dilute  consumers’  alulity  to 
take  advantage  of  "lowest  price  available” 
guarantees.  Such  guarantees,  which  typically 
promise  to  reimburse  oonsumecs  for  tte 
difference  between  the  puicbise  price  and  a 
lower  price  offered  by  another  merchant,  are 
usually  offered  only  on  advertised  prices. 
From  a  consumer's  perspective,  cooperative 
advertising  policies  that  reduce  the 
advertising  of  available  discouiUs  often  have 
the  same  effect  as  manufacturers  dictating 
retml  prices. 

Therefore,  CU  urges  that  the  proposed 
judgment  be  amended  to  include  language 
that  would  clearly  profafoit  Canstar  from 
conditioning  the  availability  of  cooperative 
advertising  funds  to  retailers  on  the 
advertisement  of  a  miiumum  resale  price. 
Thank  you  fur  considering  our  views. 
Respectfully  submitted, 

M.  Kristen  Rand, 

Counsel. 

M.  Kristen  Rand,  Esq., 

Counsel.  Consumers  Union,  Suite  S20, 2001 

S  Street  Northurest.  Washington,  D  C. 

20009 

August  20, 1993. 

RE:  U.S.  v.  Canstar  Sports  USA,  lac. 

(2:93CV77{D.VT  1993)) 

Dear  Ms.  Rand:  This  letter  responds  to  the 
comments  of  the  Consumers  Union  dated 
May  19, 1993.  regarding  the  proposed  final 
judgment  in  U.S.  v.  Canstar  Sports  USA,  htc., 
(Civil  Action  No.  2-93CV77,  D.VT). 

Your  comments  assert  that  a  fair  reading  of 
the  proposed  final  judgment  would  prohtbH 
cooperative  advertising  programs  in  which 
only  those  retailers  who  agree  to  advertise  at 
least  at  a  suggested  minimum  price  are 
eligible.  The  comments  urge  that  the  final 
jud^ent  make  it  clear  that  restraints  on  the 
availability  of  cooperative  advertising  funds 
based  on  the  prices  advertised  are  prohibited. 

The  Government  believes  that  it  would  be 
inappropriate  to  dari^  the  proposed  final 
judgront  to  include  language  which  «w)Hld 
prohibit  such  conduct  Tlw  activities 
involved  in  the  offense  alleged  in  the 
complaint  in  this  case  were  unrelated  to  any 
cooperative  advertising  ;uogram.  Moreover, 
depending  on  the  circumstances,  it  may  not 
be  unlawful  for  a  manufacturer  to  restrif:t 
participation  in  its  cooperative  advertising 
program  to  retailers  who  agree  with  the 
manufacturer  to  advertise  at  a  specific  price 
level  Thus,  it  would  not  be  appropriate  to 
either  read  the  proposed  final  judgaicnt  in 
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the  manner  you  suggest  or  to  modify  it  to 
prohibit  the  defendant  from  conditioning  the 
availability  of  cooperative  advertising  funds 
based  on  prices  advertised. 

Be  assured,  however,  that  if  the  defendant 
were  to  use  any  cooperative  advertising 
program  as  an  enforcement  mechanism  for  a 
resale  price  maintenance  scheme,  such 
conduct  would  be  subject  to  challenge  under 
the  final  judgment  as  well  as  the  Sherman 
Act. 

In  accordance  with  the  requirements  of  the 
Antitrust  Procedure  and  Penalty  Act  (15 
U.S.C  16(d))  your  comments  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  District  Court  in 
the  District  of  Vermont. 

Sincerely, 

Philip  F.  Cody, 

Assistant  Chief. 

IFR  Doc.  93-21478  Filed  9-2-93;  8:45  am) 
BILLING  CODE  4410-01-M 


Dojg  Enforcement  Administration 
[Docket  No.  93-22] 

Carlyle  Balgobin,  D.D.S.;  Revocation  of 
Registration 

On  December  10, 1992,  The  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Carlyle  Balgobin, 

D.D.S.  (Respondent),  of  13  Duval  Street, 
Citrus  Heights,  California  95671, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AB5710656,  and  deny 
any  pending  applications  for  renewal  of 
such  registration.  The  statutory  basis  for 
the  Order  to  Show  Cause  was  that 
Respondent’s  continued  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  alleged  that 
on  or  about  December  31, 1988, 
Respondent’s  (California  State  Dental 
license  expired,  and  as  a  result,  he  was 
no  longer  authorized  by  state  law  to 
handle  controlled  substances;  that 
between  August  1990  and  December 

1991,  Respondent  prescribed  controlled 
substances  for  himself  and  family 
members  when  he  knew,  or  should  have 
known  that  his  California  State  Elental 
license  had  expired;  that  on  April  3, 

1992,  a  40-count  accusation  was  filed 
against  the  Respondent  by  the  (California 
State  Board  of  Dental  Examiners 
charging  him  with  issuing  prescriptions 
for  controlled  substances  for  family 
members  with  an  expired  dental  license 
while  not  treating  them  for  dental 
purposes. 

Respondent  filed  a  request  for  hearing 
on  the  issues  raised  by  the  Order  to 
Show  (Cause,  and  the  matter  was 
docketed  before  Administrative  Law 


Judge  Mary  Ellen  Bittner.  On  February 
3, 1993,  the  (Covernment  filed  a  motion 
for  summary  disposition  based  upon  the 
expiration  of  Respondent’s  California 
State  Dental  license  on  December  31, 

1988,  and  his  lack  of  state  authorization 
to  handle  controlled  substances.  Upon 
consideration  of  the  (Covernment’s 
motion,  the  administrative  law  judge 
ordered  that  Respondent  file  a  response 
to  the  motion  by  February  24, 1993. 

The  Respondent  never  directly 
responded  to  the  (Covemment’s  motion. 
On  February  5, 1993,  however,  the 
Respondent  advised  the  administrative 
law  judge  that  the  California  Board  of 
Dental  Examiners  had  commenced  an 
action  against  him  on  some  of  the  same 
grounds  alleged  in  the  Order  to  Show 
(Cause.  Respondent  also  advised  the 
administrative  law  judge  of  the 
continuance  date  of  his  state 
proceeding.  On  April  6, 1993,  in  her 
opinion  and  recommended  decision,  the 
administrative  law  judge  granted  the 
(Covemment’s  motion  for  summary 
disposition  and  recommended  that 
Respondent’s  DEA  Certificate  of 
Registration  be  revoked. 

On  May  10, 1993,  the  administrative 
law  judge  transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that  on  or 
about  December  31, 1988,  Respondent’s 
(California  State  Dental  license  expired, 
and  as  a  result,  he  is  no  longer 
authorized  by  state  law  to  handle 
controlled  substances.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See,  James  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe,  M.D., 
57  FR  23246  (1992);  Bobby  Watts,  M.D., 
53  FR  11919  (1988). 

The  administrative  law  judge  properly 
granted  the  Government’s  motion  for 
summary  disposition.  It  is  well-settled 
that  when  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed 
upon,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  The 
rationale  is  that  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  Philip  E. 
Kirk,  M.D.,  48  FR  32887  (1993),  afpd 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 


(6th  Cir.  1984);  Alfred  Tennyson 
Smurthwaite,  M.D.,  43  FR  11873  (1978); 
see  also,  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd.,  455  F.2d  432,  453  (9th  Cir.  1971). 

The  Administrator,  having  considered 
the  entire  record,  adopts  the 
administrative  law  judge’s  opinion  and 
recommended  decision  in  its  entirety. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AB5710656, 
previously  issued  to  Clarlyle  Balgobin, 
D.D.S. ,  be,  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  September  3, 
1993. 

Dated:  August  27, 1993. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  93-21505  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4410-0»-M 


[Docket  No.  93-43] 

Robert  H.  Cullen,  M.D.;  Revocation  of 
Registration 

On  February  9, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Clause  to  Robert  H.  Cullen,  M.D. 
(Respondent),  P.O.  Box  1620,  Wise, 
Virginia  24293.  The  Order  to  Show 
Cause  proposed  to  revoke  Respondent’s 
DEA  Certificate  of  Registration, 
AC8923410,  and  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(0.  The 
statutory  predicate  for  the  Order  to 
Show  Clause  was  Respondent’s 
controlled  substance-related  felony 
conviction  and  his  lack  of  authorization 
to  handle  controlled  substances  in  the 
Commonwealth  of  Virginia.  21  U.S.C. 
824(a)(2)  and  21  U.S.C.  824(a)(3). 

On  March  29, 1993,  counsel  for 
Respondent  requested  a  “reasonable 
extension’’  of  time  in  which  to  respond 
to  the  Order  to  Show  Clause. 
Administrative  Law  Judge  Mary  Ellen 
Bittner  granted  Respondent  an 
extension  until  April  19, 1993,  to  file  a 
request  for  a  hearing.  On  May  3, 1993, 
having  not  received  a  request  for  a 
hearing  from  counsel  for  Respondent, 
the  Administrative  Law  Judge  issued  an 
Order  Terminating  Proceedings.  By  that 
Order,  Respondent  was  deemed  to  have 
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waived  his  right  to  a  hearing  pursuant 
to  21  CFR  1301.54.  Pursuant  to  21  CFR 
1301.57,  the  Administrator  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  investigative  hie. 

The  Administrator  finds  that  in 
January  1989,  Respondent  was  indicted 
in  the  United  States  District  Court  for 
the  Western  District  of  Virginia  on 
thirty-one  counts  of  unlawful 
distribution  of  a  controlled  substance  in 
violation  of  21  U.S.C  841(aHl)>  On  )uly 
17, 1990,  Respondent  pled  noio 
contendere  to  and  was  convicted  of  CHie 
felony  count  of  unlawful  distribution  of 
a  controlled  substance.  Respondent  was 
placed  on  supervised  probation  for  a 
period  of  three  years,  fined  $8,000.00 
and  ordered  to  pay  $154X)0.00  in 
restitution  to  Blue  Cross/Blue  Shield. 

On  July  24, 1990,  the  Virginia  Board  of 
Medicine  (Board)  revoked  Respcmdent’s 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia. 

The  Administrator  further  finds  that 
on  October  2. 1992,  the  Board  held  a 
formal  administrative  hearing  to  receive 
and  act  upon  the  application  of 
Respondent  for  reinstatement  of  his 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia.  The  Board 
found  that  Respondent’s  license  to 
practice  medicine  in  the 
Commonwealth  of  Kratucky  was 
permanently  surrendered  in  lieu  of 
revocation  on  November  21, 1991.  In 
addition,  the  Board  found  that  between 
^  January  1984  and  September  1986, 
Respondent  indiscriminat^y  and 
excessively  prescribed  a  variety  of 
controlled  substances  to  at  least  seven 
patients.  Respondent  also  failed  to 
maintain  any  inventories  or  records  of 
thousands  of  dosage  units  of  controlled 
substances  purchased  between  February 
1984  and  May  1986.  The  Board 
concluded  that  Respondent  had  not 
demonstrated  competence  to  resume  the 
practice  of  medicine  in  the 
Commonwealth  of  Virginia  and  denied 
his  petition  for  reinstatement. 
Consequently,  Respondent  is  without 
authority  to  handle  controlled 
substances  in  the  Commonwealth  of 
Virginia. 

It  is  well  settled  that  the  Drug 
Enforcement  Administration  cannot 
register  a  practitioner  who  is  not  duly 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  does 
business.  See  21  U.S.C.  823(f).  This 
Administrator,  along  with  his 
predecessors,  has  consistently  held  that 
practitioners  who  lack  state 
authorization  to  handle  controlled 
substances  cannot  be  registered  with  the 
Drug  Enforcement  Administration.  See 
Ramon  Pla,  MD.,  51  FR  41168  (1986); 
George  S.  Heath,  MD.,  51  FR  26610 


(1986);  Dale  a  Sbahan.  DD.S.,  51  FR 
23481  (1986).  Consequently, 
Respondent’s  DEA  Certificate  of 
Registration  should  be  revoked  based  on 
lack  of  state  authorization. 

The  Administrator  further  finds  that 
additional  information  contained  in 
Respondent’s  investigative  file 
independently  supports  a  decision  to 
revoke  Respondent’s  DEIA  Certificate  of 
Registration.  In  fact,  the  investigative 
file  contains  information  which  satisfies 
four  of  the  five  separate  bases  for 
revocation  provided  for  in  21  U.S.C. 
824(a).  Respondent  has  been  convicted 
of  a  felony  related  to  a  controlled 
substance,  a  basis  for  revocation 
pursuant  to  21  U.S.C  824(a)(2).  At  least 
two  state  boards  (Virginia  aiKl 
Kentucky)  have  either  revoked  or 
accepted  permanent  surrender  of 
Respondent’s  medical  license,  a  basis 
for  revocation  pursuant  to  21  U.S.C. 
824(a)(3).  Findings  of  fact  made  by  the 
Virginia  Medical  Board  indicate  that 
Respond^t  has  engaged  in  a  pattern  of 
prescribing  controlled  substances  in  an 
excessive  and  indiscriminate  manner, 
rendering  his  registration  inconsistent 
with  the  public  interest,  a  basis  for 
revocation  pursuant  to  21  U.S.C 
824(aK4).  Finally,  the  investigative  file 
indicates  that  Respondent  has  been 
excluded  for  three  years  firom 
participation  in  Mf^icare,  a  basis  for 
revocation  pursuant  to  21  U.S.C. 
824(aK5).  hi  Kght  of  this  information, 
the  Administrator  concludes  that 
Respondent  can  no  longer  be  entrusted 
with  a  DEA  Certificate  of  Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enkncement  Administraticm, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  oi  Registraticm,  AC8923410, 
issued  to  Robert  H.  Cullen,  MD.,  be, 
and  it  hereby  is,  revoked,  and  that  any 
pending  applications  for  registration  be, 
and  they  hereby  are.  denied. 

This  order  is  effective  September  3, 
1993. 

Dafted;  August  27, 1993. 

Robert  C.  Benner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  93-21508  Filed  9-2-93;  8:45  amj 
BH.UNG  CODE  44t0-09-M 


Louis  Grasso,  D.V.M.;  Revocation  of 
Registration 

On  April  16, 1993.  the  Director,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEIA),  issued  an  Order 
to  Show  Cause  to  Louis  Grasso,  D.V.M., 
(Respondent)  of  South  Salem,  New 
York,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  BG1477860. 


and  deny  any  pending  applications  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Grasso  had  been 
convicted  of  a  felony  related  to 
controlled  substances  and  that  his 
continued  r^istration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C  824(a)(2)  and 
824(a)(4). 

The  Order  to  Show  Cause  was  served 
on  Dr.  Grasso  on  April  22, 1993.  On  July 
6, 1993,  the  Respondent  submitted, 
through  counsel,  a  written  statement  in 
which  he  waived  his  right  to  a  hearing 
in  this  matter. 

The  Administrator  has  carefully 
considered  the  Respondent’s  letter  and 
the  investigative  file  in  this  case. 
Accordingly,  under  the  provision  of  21 
CFR  1301. 54(e),  the  Administrator 
enters  his  final  order  in  this  matter, 
based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that  during 
the  period  December  11, 1991  through 
January  3, 1992,  Respondent  sold, 
without  any  legitimate  medical  need, 
anabolic  steroids  iiKluding  nandrolone, 
boldenone,  testosterone,  and  stanzolol, 
all  Schedule  III  controlled  substarK:es,  to 
undercover  agents.  One  illegal  sale  was 
for  $53,000.00  worth  of  steroids. 
Respondent  also  represented  to 
undercover  agents  that  he  could  supply 
large  quantities  of  steroids  on  a  weekly 
basis.  Additionally,  during  the 
execution  of  a  search  warrant  at  the 
Respondrat’s  residence  in  January  1992, 
agents  seized  in  excess  of  30,000  dosage 
units  of  an^mlic  steroids  for  which 
Respondent  failed  to  maintain  or 
produce  proper  records  required  by  21 
U.S.C.  827  and  21  CFR  part  1304. 

Subsequently,  on  July  27, 1992.  before 
the  United  States  District  Court  for  the 
Southern  District  of  New  York, 
Respondent  was  convicted,  upon  a  plea 
of  guilty,  of  three  felony  counts  of 
possession  and  distribution  anabolic 
steroids  in  viol^imi  of  21  U.SD. 
841(aKl).  He  was  sentenced  to  three 
years  probation. 

Respondent,  in  his  written  statement, 
explained  that  as  a  youth,  be  was  an 
excellent  student  and  athlete  and 
became  enamored  with  harness  racing. 
As  a  teenager,  he  became  a  licensed 
trainer  and  harness  driver  and 
determined  that  he  would  become  a 
veterinarian.  He  excelled  in 
undergraduate  studies  and  went  to  Italy 
to  study  veterinary  medicine  and 
ultimately  graduated  first  in  his  class  at 
Ross  University.  After  clinical  work  in 
the  United  States,  he  received  his 
veterinary  license  in  1987.  Respondent’s 
practice  consisted  of  treating  harness 
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horses  at  Yonkers  and  Meadowlands 
Raceway.  The  Respondent  maintains 
that  in  1989,  things  changed  for  him  and 
his  family.  His  daughter  became  ill.  He 
began  selling  steroids  for  animal  use  to 
an  individual  who  held  himself  out  as 
a  horse  trainer.  This  individual  failed  to 
pay  his  due  accounts  to  the  Respondent. 
The  horse  trainer  introduced  the 
Respondent  to  an  undercover  agent, 
posing  as  a  Connecticut  gym  owner, 
who,  by  happenstance,  was  a  former 
high  school  teammate  of  the 
Respondent.  The  sale  of  steroids  to  the 
undercover  agent  was  arranged  on  the 
apparent  theory  that  any  profit  would 
retire  the  horse  trainer’s  debt  to 
Respondent.  The  Respondent  claims 
that  he  is  now  prevented  from  entering 
racetracks  and  can  no  longer  earn  a 
living  in  the  United  States.  He  asserts 
that  his  life  has  changed,  and  his  wife, 
marriage,  children,  and  family  have 
suffered. 

Respondent  claims  that  he  has  paid 
dearly  for  his  poor  judgment  and  has 
been  punished  by  virtue  of  a  forfeiture 
preceding  against  his  residence  for 
which  he  paid  $53,800.00  in  settlement, 
and  the  surrender  of  his  license  to  the 
New  York  State  Racing  and  Wagering 
Board.  The  Respondent  maintains  that 
none  of  the  steroids  sold  to  the 
operative  were  actually  improperly  used 
by  the  public.  Further,  in  mitigation  of 
his  recordkeeping  violations. 

Respondent  claims  that  part  of  his 
computer  records  indicating  legitimate 
transactions  in  steroids  were  destroyed 
at  the  time  they  were  seized  by 
Government  agents.  The  Respondent 
maintains  that  his  transactions  with  the 
undercover  agent  constituted  his  entire 
involvement  in  the  illegal  sale  of 
steroids,  which  he  characterized  as  an 
indiscretion. 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a), 
upon  a  finding  that  the  registrant: 

(1)  has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter; 

(2)  has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  state  authority  and 
is  no  longer  authorized  by  state  law  to 
engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 


recommended  by  competent  state 
authority; 

(4)  has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section; 

(5)  has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  Section  1320A-7(a) 
of  Title  42. 

Pursuant  to  21  U.S.C.  823(f),  “li]n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety.” 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J  Schwarz, 

Jr.,  M.D.,  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  Administrator  finds  that  the 
Respondent  has  been  convicted  of  a 
felony  related  to  controlled  substances, 
has  violated  Federal  law  and  regulation 
due  to  his  lack  of  proper  recordkeeping 
with  respect  to  controlled  substances, 
has  dispensed  controlled  substances 
without  a  valid  medical  purpose,  and 
that  his  conduct,  insofar  as  he  engaged 
in  the  distribution  of  steroids  for 
monetary  gain,  poses  a  threat  to  the 
public  health  and  safety.  The 
Administrator  further  finds  that  the 
Respondent’s  remorse  for  his  criminal 
acts  appears  to  be  limited  to  their 
adverse  effects  on  his  life. 

Based  on  these  facts,  the 
Administrator  concludes  that  the 
Respondent’s  registration  is  inconsistent 
with  the  public  interest  and  that  his 
registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the  DEA 
Certificate  of  Registration,  BG1477860, 
previously  issued  to  Louis  Grasso, 
D.M.V.,  be,  and  it  hereby  is,  revoked. 
This  order  is  effective  October  4, 1993. 


Dated:  August  27, 1993. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-21504  Filed  9-2-93;  8:45  am) 
BILLING  CODE  4410-09-M 


Thuong  Vo,  M.D.;  Revocation  of 
Registration 

On  February  9, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Thuong  Vo,  M.D., 

3839  West  First  Street,  Suite  B8,  Santa 
Ana,  California  92701.  The  Order  to 
Show  Cause  proposed  to  revoke  Thuong 
Vo’s  DEA  Certificate  of  Registration, 
AV9495121,  and  deny  any  pending 
applications  for  registration.  The  Order 
to  Show  Cause  alleged  that  Thuong  Vo’s 
Physician  and  Surgeon  Certificate  was 
revoked  by  the  Medical  Board  of 
California,  Division  of  Medical  Quality, 
effective  September  19, 1991,  and  that 
Thuong  Vo  was  no  longer  authorized  by 
the  State  of  California  to  handle 
controlled  substances. 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  February  19, 1993,  at  the  Santa 
Ana  address  and  forwarded  to  Thuong 
Vo  at  a  different  address.  In  April,  the 
Order  to  Show  Cause  was  sent  directly 
to  Thuong  Vo’s  forwarding  address, 
19932  Rothert  Lande,  Huntington 
Beach,  California  92646.  According  to 
the  second  registered  mail  receipt,  the 
Order  to  Show  Cause  was  delivered  to 
this  address  on  February  23, 1993.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
.  Thuong  Vo  and  the  DEA  has  had  no 
response.  Pursuant  to  21  CFR 
1301.54(d),  Thuong  Vo  is  deemed  to 
have  waived  his  opportunity  for  a 
hearing.  Accordingly,  the  Administrator 
now  enters  his  final  order  in  this  matter 
based  on  the  investigative  file.  21  CFR 
1301.57. 

The  Administrator  finds  that  on 
September  19, 1991,  the  Medical  Board 
of  California,  Division  of  Medical 
Quality,  revoked  Thuong  Vo’s  California 
Physician  and  Surgeon  Certificate, 
effective  October  28, 1991. 

Consequently,  Thuong  Vo  is  not 
authorized  by  the  State  of  California  to 
handle  controlled  substances.  The  DEA 
cannot  register  a  practitioner  to  handle 
controlled  substances  if  that  practitioner 
is  not  duly  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  does  business.  21  U.S.C. 

823(f).  This  Administrator,  along  with 
his  predecessors,  has  consistently  held 
that  practitioners  who  lack  state 
authorization  to  handle  controlled 
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substances  cannot  be  registered  with  the 
DEA.  See  Ramon  Pla,  M.D.,  51  FR  41168 
(1986):  George  S.  Heath,  M.D.,  51  FR 
26610  (1986);  Dale  D.  Shahan,  D.D.S.,  51 
FR  23481  (1986). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  Thuong 
Vo’s  DEA  Certificate  of  Registration, 
AV9495121,  be,  and  it  hereby  is, 
revoked.  The  Administrator  further 
orders  that  any  pending  applications  for 
the  renewal  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  on  September  3, 1993. 

Dated:  August  27, 1993 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  93-21507  Filed  9-2-93;  8:45  am] 
BILLING  CODE  4410-09-M 


[Docket  No.  92-69] 

Bobby  Watts,  M.D.;  Revocation  of 
Registration 

On  July  7, 1992,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bobby  Watts,  M.D. 
(Respondent)  of  Atlanta,  Georgia, 
seeking  to  revoke  his  DEA  Certificate  of 
Registration,  BW1551666,  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Respondent’s  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823ff)  and  824(a)(4). 

Respondent  filed  a  request  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  on  February  17, 1993,  in  Nashville, 
Tennessee.  On  April  5, 1993,  Judge 
Tenney  issued  his  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling,  recommending  that  the 
Administrator  revoke  Respondent’s  DEA 
Certificate  of  Registration.  No 
exceptions  were  filed,  and  on  May  7, 
1993,  the  administrative  law  judge 
transmitted  the  record  in  this 
proceeding  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Administrator  finds  that  on  April 
22, 1986,  Respondent  was  indicted  in 


the  United  States  District  Court  for  the 
Western  District  of  Tennessee,  Eastern 
Division,  on  94  counts  of  unlawful 
distribution  of  controlled  substances 
and  conspiracy  to  distribute  controlled 
substances.  The  Respondent  was 
acquitted  on  all  counts. 

On  May  7, 1987,  the  Tennessee  Board 
of  Medical  Examiners  found  that 
Respondent  had  abused  his  controlled 
substance  privileges,  and  ordered  the 
Respondent  to  surrender  his  DEA 
Certificate  of  Registration  indefinitely. 
The  Tennessee  Medical  Board  further 
ordered  the  suspension  of  Respondent’s 
medical  license  for  a  minimum  period 
of  six  months.  Based  on  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Tennessee, 
Respondent’s  previous  DEA  Certificate 
of  Registration  was  revoked.  See  53  FR 
11920  (April  11, 1988). 

On  April  6, 1988,  following  a  second 
hearing  involving  the  Respondent,  the 
Tennessee  Board  of  Medical  Examiners 
(Board)  found  that  the  Respondent  had 
prescribed  controlled  substances  in 
violation  of  its  1987  order.  As  a  result 
of  this  finding,  on  May  2, 1988,  the 
Board  ordered  that  the  Respondent’s 
DEA  registration  again  be  surrendered 
for  a  period  of  one  year,  and  placed  his 
state  medical  license  on  probation  for 
six  months. 

The  Administrator  further  finds  that 
Respondent  filed  a  DEA  application  for 
registration,  dated  August  18, 1988,  and 
indicated  that  he  never  had  a  Federal 
controlled  substance  registration 
revoked  and  never  had  a  state 
professional  license  revoked, 
suspended,  denied,  restricted  or  placed 
on  probation.  In  fact.  Respondent  knew 
that  the  Tennessee  Board  of  Medical 
Examiners  had  suspended  his  medical 
license  on  May  7, 1987,  and  had  placed 
his  state  medical  license  on  probation 
on  May  2, 1988.  Additionally,  the 
Respondent  knew,  or  should  have 
known,  that  his  DEA  registration  had 
been  revoked  on  April  11, 1988.  Since 
DEA  must  rely  on  the  truthfulness  of 
information  supplied  by  applicants  in 
registering  them  to  handle  controlled 
substances,  falsification  cannot  be 
tolerated.  Any  material  falsification  of 
an  application  for  registration  is  an 
independent  statutory  basis  for  the 
revocation  of  a  registration.  21  U.S.C. 
824(a)(1):  see  also,  fess  B.  Caderao, 
M.D..  48  FR  38560  (1983);  Ronald  H. 
Futch,  M.D..  53  FR  38990  (1988).  The 
Administrator  further  finds  that  the 
Respondent  also  falsified  his  medical 
license  renewal  form  for  the  State  of 
Georgia,  dated  November  20, 1989. 

At  the  DEA  administrative  hearing, 
Respondent  testified  on  his  own  behalf, 
and  discussed  his  skill  as  an  emergency 


room  physician.  Respondent’s 
testimony  was  corroborated  by  letters 
from  his  colleagues  who  attested  to  his 
character  and  skill  as  a  physician. 
Respondent  also  admitted  to  the 
falsification  of  the  above-referenced 
applications. 

In  his  findings  of  fact,  conclusions  of 
law,  and  recommended  ruling,  the 
administrative  law  judge  concluded  that 
the  Respondent  had  clearly  falsified  his 
DEA  applications  for  registration,  and 
that  the  Respondent’s  continued 
registration  was  not  in  the  public 
interest  without  some  sanctions  for 
falsification.  The  administrative  law 
judge  recommended  the  revocation  of 
Respondent’s  registration  and  further 
recommended  that  the  Administrator 
look  favorably  upon  any  application  for 
registration  filed  by  the  Respondent 
after  the  passage  of  one  year  from  the 
final  disposition  of  this  case.  The 
Administrator  adopts  the  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling  of  the 
administrative  law  judge. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  BW1551666, 
previously  issued  to  Bobby  Watts,  M.D,, 
be,  and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  Ortober  4. 1993 

Dated:  August  27, 1993. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 
(FR  Doc.  93-21506  Filed  9-2-93;  8:45  am] 


Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below; 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday,  September  15, 

1993  from  10  a.m.  to  5  p.m.  in 
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Conference  Room  N-3437  A-D  in  the 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

— Five  presentations  of  workplace 
committees  and  other  forms  of 
participation  drawn  from: 

•  Large  and  small  establishments; 
minority-owned  businesses; 

•  Manufacturing  and  service 
industries;  and 

•  Workplaces  under  collective 
bargaining  agreements  and  workplaces 
with  no  collective  bargaining 
agreements. 

— A  general  discussion  by  Commission 
Members  of  the  lessons  to  be  learned 
from  workplace  committees  and  other 
forms  of  employee  participation  > 
including  a  review  of  the 
presentations  made  at  the  July  and 
September  meetings. 

PUBLIC  PARTiaPATlON:  The  Commission 
will  be  in  session  from  10  a.m.  to  12 
noon  when  it  will  recess  for  limch  and 
will  return  at  1  p.m.  Seating  will  be 
available  to  the  public  on  a  Hrst-come, 
Hrst-served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishi^to 
submit  UTitten  statements  should  srad 
11  copies  to  Mrs.  June  M.  Robinson. 
Designated  Federal  Official, 

Commission  on  the  Future  of  Worker- 
Management  Relations,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 

NW.,  Washington,  DC  20210,  telephone 
(202)  219-9148.  We  regret  that  due  to  a 
misunderstanding  of  scheduling,  we  are 
unable  to  provide  the  full  15  days  of 
advance  notice  of  this  meeting. 

Signed  at  Washington,  DC,  this  30th  day  of 
August,  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  93-21628  Filed  9-2-93;  8:45  am) 

BILUNC  CODE  4510-2S-M 


Employment  and  Training 
Administration 

n'A-W-28,832] 

Chuska  Energy  Company,  Denver,  CO, 
et  al.;  Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Correction 

This  notice  corrects  the  notice  for 
petitions  TA-W-28,832;  TA-W-28,833; 
and  TA-W-28,834  which  was 
published  in  the  Federal  Register  on 
July  16, 1993  (58  FR  38442)  in  FR 
Document  93-16934. 


A  printing  error  concerning  the  name 
of  Itoken  Energy  Co.  (TA-W-28,834) 
appears  in  the  31st  line  of  the  first 
column  on  the  appendix  table  on  page 
38442.  The  name  should  read  “Harken 
Energy/Exploration  Corporation”  (wkrs) 
instead  of  Harken  Energy  Corp  (wkrs). 
Also,  the  name  of  Chuslu  Energy  Co. 
(TA-W-28,833)  in  the  30th  line  of  the 
first  column  is  incorrect  and  should 
read  “Sunfield  Energy  Company”. 

Printing  errors  concerning  the 
locations  of  the  facilities  appears  on 
page  38442  in  the  second  column  of  the 
29th  through  the  31st  lines  of  the 
Appendix  Table.  All  locations  are  in 
Denver,  Colorado.  Accordingly,  the 
lines  should  read  “Denver,  Colorado” 
instead  of  “San  Antonio,  TX;  Walnut 
Creek,  CA.  and  Grand  Prairie,  TX”. 

Signed  in  Washington,  DC.  this  August  25, 
1993. 

Marvia  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-21568  Filed  9-2-93;  8:45  am) 
BtLUNG  CODE  4510-30-M 


[TA-W-28334] 

Harken  Energy  Corporation  (Harken 
Exploration  Corporation)  Denver,  CO; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  28, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
June  28, 1993  on  behalf  of  workers  at 
Harken  Energy  Corporation,  Denver, 
Colorado. 

An  active  certification  covering  the 
petitioning  group  of  workers  (Harken 
Energy  Corporation’s  operating  arm 
entitl^  Harken  Exploration 
Corporation)  remains  in  effect  (TA-W- 
28,485B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
August,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-21569  Filed  9-2-93,  8:45  am) 
BILUNO  CODE  4S10-a0-M 


[TA-W-28,744J 

Jockey  International  Sewing  Plant; 
Carlisle,  KY;  Amemted  Certification 
Regarding  Eligibikty  To  Apply  for 
Worker  Adjustment  Assisttmce 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 


Certification  of  EUigibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
30, 1993,  applicable  to  all  workers  of  the 
subject  firm. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  Jockey  International  in 
Carlisle,  Kentucky.  The  company  has 
two  plants  in  Carlisle.  Kentucky — a 
sewing  plant  and  a  knitting  plant.  Data 
was  submitted  only  for  the  sewing 
plant.  Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
proper  worker  group 

The  amended  notice  applicable  to 
TA-W-28.744  is  hereby  issued  as 
follows; 

All  workers  of  Jockey  International  Sewing 
Plant  in  Carlisle,  Kentucky  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  17, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  24th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance 

[FR  Doc  93-21570  Filed  9-2-93, 8:45  am] 

BILUNG  CODE  45tO-aO-M 


tTA-W-2833q 

Jockey  International  Sewing  Plant; 
Kenosha,  Wl;  Amended  Certification 
Regarding  Eligibility  To  Apply4or 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
30, 1993,  applicable  to  all  workers  of  the 
subject  firm 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  Jockey  International  in 
Kenosha,  Wisconsin.  The  company  has 
a  distribution  center  and  corporate 
office  in  Kenosha,  Wisconsin  as  well  as 
a  sewing  plant  Data  was  submitted  only 
for  the  sewing  plant.  Accordingly,  the 
Department  is  amending  the 
certification  to  show  the  proper  worker 
group 

The  amended  notice  applicable  to 
TA-W-28,835  is  hereby  issued  as 
follows: 

All  workers  of  Jockey  International  Sewing 
Plant  in  Kenosha,  Wisconsin  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  27, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC,  this  25th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  93-21571  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4510-a0-M 


[TA-W-28,544A] 

Nerco  Minerals  Company,  Delamar 
Mine  and  Kinross  Delamar  Mining 
Company  Located  in  Southwest  Idaho 
20  Miles  From  the  Oregon  Border, 
Jordan  Valley,  OR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
29, 1993,  applicable  to  all  workers  of 
NERCO  Minerals  Company,  Delamar 
Mine,  Jordan  Valley,  Oregon.  The  notice 
was  published  in  the  Federal  Register 
on  July  9, 1993  (58  FR  37028). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
certification.  The  investigation  findings 
show  that  on  August  1, 1993,  Kinross 
Mining  Company,  a  subsidiary  of 
Kinross  Gold,  USA  Inc.,  replaced  Nerco 
Minerals  Company,  Delamar  Mine  as 
the  employer  of  the  former  Nerco 
Workers.  Kinross  Mining  Company 
produces  the  same  products  as  Nerco 
Minerals  Company,  Delamar  Mine  did 
before. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  that 
Kinross  Mining  Company  is  the 
successor-in-interest  firm. 

The  amended  notice  applicable  to 
TA-W-28,544A  is  hereby  issued  as 
follows: 

All  workers  of  Kinross  Mining  Company, 
Jordan  Valley,  Oregon,  the  successor-in- 
interest  firm  of  Nerco  Minerals  Company, 
Delamar  Mine,  Jordan  Valley,  Oregon  related 
to  the  production  of  gold  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  30, 1992  are  eligible  to  apply  for 
trade  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  25th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FK  Doc.  93-21572  Filed  9-2-93;  8:45  am] 
BILUNG  CODE  4510-30-M 


[TA-w-^agiei 

Nestle  Beverage  Co.;  Sunbury,  OH; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  2, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
Nestle  Beverage  Company,  Sunbury, 
Ohio. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-21573  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4510-30-M 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordaikie  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
August  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-lV-28.537;  Pierce  Corp.,  Eugene,  OR 
TA-W-28,803;  Suburban  Sportswear, 
Inc.,  Orange,  Nf 


TA-W-28,896:  Norris/O’Bannon 
Products.  Tulsa.  OK 
TA-W-28,508;  Glacier  Vandervell.  Inc., 
Belle fontaine,  OH 

TA-W-28,829;  Allied  Signal,  Inc.,  St. 
foseph,  MI 

TA-W-28,7\2;  Eddy  Potash,  Inc., 
Carlsbad,  NM 

TA-W-28,784;  Highland,  Odessa,  TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-28.832:  Chuska  Energy  Co., 
Denver,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,901;  Amoco  Corp.,  Legal 
Dept.,  Chicago,  IL 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,833;  Sunfield  Energy  Co., 
Denver,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,895;  Keller  Supply,  Inc., 
Morenci,  MI 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA~W-28,822;  Leslie  Fay,  Inc.,  Laflin, 

PA 

The  Workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,549;  Conner  Fence,  Inc., 
Odessa.  TX 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28,810;  Hubbell-Bell,  Inc., 
Fogelsville,  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28,636;  Ots  International,  Inc.. 
Shawnee,  OK 

U.S.  imports  of  oil  and  gas  field 
machinery  were  negligible  in  1991  and 
1992.  U.S.  exports  significantly 
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exceeded  U.S.  imports  of  oil  and  gas 
field  machinery  in  1991  and  in  1992. 
TA-W-28.680;  Western  Gas  Besources, 
Inc.,  Teddy  Roosevelt  Plant. 

Faiifield,  ND 

U.S.  imports  of  natural  gas  liquids 
and  liquid  refinery  gases  declined 
absolutely  and  relative  to  domestic 
shipments  in  1992  compared  to  1991 
and  in  the  first  quarter  of  1993 
compared  to  the  same  period  in  1992. 

Affirmative  Determinations 
TA-W-28,800:  Iwatsu  America.  Inc., 
Carlstadt,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  8, 
1992. 

TA-W.-28,716;  Babco  Textron,  Danvers, 
MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  14, 
1992. 

TA-W-28,731;  Cleveland  Pneumatic, 

Co.,  Cleveland,  OH 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  May  21, 
1992. 

TA-W-28,732:  Cleveland  Plating  Co., 
Cleveland,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  21, 
1992. 

TA-W-28,570;  IRI  International  Corp., 
Specialty  Steel  Div.,  Pampa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  6, 
1992. 

TA-W-28,813:  Tejas  Resources,  Inc., 
Terrell,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1982. 

T A-W-28J870;  Great  Land  Directional 
Drilling,  Inc.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  9, 
1992, 

TA-W-28,786:  McDonnell  Douglas 
Corp.,  Douglas  Aircraft  Co., 
Torrance,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1992. 

TA-W-28.789  and  TA-W-28.790; 
Quality  Mfg..  Inc.,  Saxton.  PA  and 
Martinsburg,  PA 

A  certification  w'as  issued  covering  all 
workers  separated  on  or  after  June  9, 
1992. 

TA-W-28.828  and  TA-W-28.828A: 
Buffalo  Forge  Co.,  Buffalo,  NY  and 
Cheektowaga,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  cn*  after  June  9, 
1992. 


TA-W-28,757:  Target  Sportswear.  Inc., 
Hyde,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May'24, 

1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August 

1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of-Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  26, 1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-21574  Filed  9-2-93;  8:45  am) 
BILUNG  CODE  4510-30-M 


Smith  Energy  Services;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of  TA-W-28,5^ 

Farmington,  New  Mexico,  TA-W-28,555, 
Midland,  Texas,  TA-W-28,556.  Longmont, 
Colorado.  TA-W-28.557.  Vernal,  Utah,  TA¬ 
W-28.558,  Casper,  Wyoming,  TA-W-28,559, 
Denver,  Colorado.  TA-W-28,  560,  Houston, 
Texas. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
4, 1993,  applicable  to  all  worker  of 
Smith  Energy  Services  in  the  above 
mentioned  locations.  The  certification 
notice  was  published  in  the  Federal 
Register  on  July  2, 1993  (58  FR  35981). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  tlie 
claimants’  wages  for  Smith  Energy 
Services  are  being  repoiied  under  the 
parent  company — Allied  Products 
Company,  Chicago,  Illinois. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  groups. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Smith  Energy  Services,  a  division  of 
Allied  Products  Company  irrespective 
to  which  account  their  unemployment 
insurance  (UI)  taxes  are  paid. 

The  amended  notice  applicable  to 
TA-W-38,554  through  TA-W-28,560  is 
hereby  published  as  follows: 

All  workers  of  Smith  Energy  Services,  a/ 
k/a  Allied  Product  Company,  in  Farmington, 
New  Mexico;  Midland  and  Houston,  Texas; 


Longmont  and  Denver.  Colorado;  Vernal, 
Utah  and  Casper,  VVyoming  engaged  in 
activities  related  to  the  exploration  and 
drilling  of  crude  oil  and  natural  gas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  31, 1992,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.,  this  27th  day 
of  August  1993, 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-21575  Filed  9-2-93;  8:45  am] 
BILLING  CODE  4510-00-** 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  firinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davi.s-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
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section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modiHcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  elective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
m^iflcations  issued,* must  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts.”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  [Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  [Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  / 

Kentucky: 

KY930036  (Sept.  3, 1993) 

KY930037  (Sept  3, 1993) 

KY930038  (Sept  3, 1993) 

KY930039  (Sept  3. 1993) 

KY930040  (Sept  3. 1993) 

KY930041  (Sept  3. 1993) 

KY930042  (Sept  3,  1993) 

KY930043  (Sept  3, 1993) 

KYg30044  (Sept  3, 1993] 

KY930045  (Sept  3, 1993) 

KY930046  (Sept  3. 1993) 

KY930047  (Sept.  3. 1993) 


KY930048  (Sept  3. 1993) 

KY930049  (Sept  3. 1993) 

KY930050  (Sept  3. 1993) 

KY930051  (Sept  3, 1993) 

KY930052  (Sept  3. 1993) 

KY930053  (Sept  3, 1993) 

Massachusetts: 

MA930012  (Sept  3, 1993) 

MA930013  (Sept  3, 1993) 

MA930014  (Sept.  3. 1993) 

MA930015  (Sept  3, 1993) 

New  York: 

NY930039  (Sept  3, 1993) 

NY930040  (Sept  3, 1993) 

NY930041  (Sept  3, 1993) 

NY930042  (Sept  3, 1993) 

Volume  II 

Louisiana: 

LA930032  (Sept  3. 1993) 

LA930033  (Sept  3. 1993) 

LA930034  (Sept  3, 1993) 

•  LA930035  (Sept  3. 1993) 

LA930036  (Sept  3. 1993) 

LA930037  (Sept  3, 1993) 

LA930038  (Sept  3. 1993) 

LA930039  (Sept  3, 1993) 

LA930040  (Sept  3. 1993) 

LA930041  (Sept  3, 1993) 

LA930042  (Sept  3, 1993) 

LA930043  (Sept.  3, 1993) 

LA930044  (Sept  3. 1993) 

LA930045  (Sept  3. 1993) 

LAg30046  (Sept  3. 1993) 

LA930047  (Sept  3. 1993) 

LA930048  (Sept  3. 1993) 

Volume  HI 

Arizona: 

AZ930007  (Sept  3, 1993) 

AZ930008  (Sept  3. 1993) 

AZ930009  (Sept  3, 1993) 

AZ930010  (Sept  3. 1993) 

AZ930011  (Sept  3, 1993) 

AZ930012  (Sept  3, 1993) 

AZ930013  (Sept  3, 1993) 

Idaho: 

ID930007  (Sept  3. 1993) 

ID930008  (Sept  3, 1993) 

ID930009  (Sept  3. 1993) 

ID930010  (Sept  3. 1993) 

ID930011  (Sept  3. 1993) 

ID930012  (Sept  3. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
CJovemment  Printing  Office  document 
entitled  “(General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

District  of  Columbia: 

DC930001  (Feb.  19, 1993) 

Massachusetts: 

MA930001  (Feb.  19, 1993) 

MA930002  (Feb.  19, 1993) 

MA930003  (Feb.  19, 1993) 

MA930005  (Feb.  19, 1993) 

MA930006  (Feb.  19, 1993) 

MA930007  (Feb.  19, 1993) 

MA93000a  (Feb.  19, 1993) 


MA930009  (Feb.  19, 1993) 
MA930010  (Feb.  19, 1993) 
Maryland: 

MD930034  (Feb.  19, 1993) 
MD930036  (Feb.  19. 1993) 
New  York: 

NY930002  (Feb.  19, 1993) 
NY930003  (Feb.  19. 1993) 
NY930004  (Feb.  19. 1993) 
NY930005  (Feb.  19. 1993) 
NY930006  (Feb.  19, 1993) 
NY930007  (Feb.  19, 1993) 
NY930008  (Feb.  19, 1993) 
NY930009  (Feb.  19, 1993) 
NY930011  (Feb.  19, 1993) 
NY930012  (Feb.  19, 1993) 
NY930013  (Feb.  19. 1993) 
NY930014  (Feb.  19. 1993) 
NY930015  (Feb.  19. 1993) 
NY930016  (Feb.  19. 1993) 
NY930017  (Feb.  19, 1993) 
NY930018  (Feb.  19. 1993) 
NY930019  (Feb.  19, 1993) 
NY930020  (Feb.  19, 1993) 
NY930021  (Feb.  19. 1993) 
NY930022  (Feb.  19, 1993) 
NY93002S  (Feb.  19, 1993) 
NY930026  (Feb.  19. 1993) 
NY930031  (Feb.  19. 1993) 
NY930032  (Feb.  19, 1993) 
NY930033  (Feb.  19. 1993) 
NY930034  (Feb.  19. 1993) 
NY930037  (Feb.  19, 1993) 
NY930038  (Feb.  19. 1993) 
Virginia: 

VA930025  (Feb.  19, 1993) 
VA930042  (Feb.  19, 1993) 
VA930048  (Feb.  19. 1993) 
Volume  II 

Iowa: 

IA930024  (Apr.  09. 1993) 
Kansas: 

KS930006  (Feb.  19. 1993) 
KS930007  (Feb.  19, 1993) 
KS930008  (Feb.  19. 1993) 
KS930011  (Feb.  19, 1993) 
KS930012  (Feb.  19, 1993) 
KS930013  (Feb.  19. 1993) 
KS930015  (Feb.  19, 1993) 
KS930018  (Feb.  26, 1993) 
KS930019  (Feb.  29, 1993) 
KS930021  (May  07. 1993) 
KS930022  (May  28. 1993) 
KS930023  (]ul.  02. 1993) 
KS930028  (Aug.  06. 1993) 
Michigan: 

M1930007 (Feb.  19. 1993) 
Texas: 

TX930018  (Feb.  19. 1993) 
TX930047  (Feb.  19. 1993) 
Wisconsin: 

WI930006  (Feb.  19. 1993) 
W1930009  (Feb.  19. 1993) 
WI930010 (Feb.  19. 1993) 
WI930012  (Feb.  19. 1993) 
WI930015  (Feb.  19. 1993) 
Volume  III 

Arizona: 

AZ930001  (Feb.  19. 1993) 
AZ930002  (Feb.  19. 1993) 
AZ930004  (Feb.  19. 1993) 
AZ930005  (}ul.  02, 1993) 
AZ930006  (Aug.  27. 1993) 
California: 

CA930001  (Feb.  19. 1993) 
CA930002  (Feb.  19, 1993) 
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Colorado: 

00930001  (Feb.  19. 1993) 

C0930002  (Feb.  19, 1993) 

00930005  (Feb.  19. 1993) 

Hawaii: 

HI930001  (Feb.  19, 1993) 

Idaho: 

ID930001  (Feb.  19, 1993) 

1D930002  (Feb.  19, 1993) 

Washington: 

WA930001  (Feb.  19. 1993) 

WA930002  (Feb.  19. 1993) 

WA930003  (Feb.  19. 1993) 

WA930007  (Feb.  19, 1993) 

WA930011  (Feb.  19. 1993) 

WA930013  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  Acts’*.  This  publication  is 
available  at  each  of  the  50  Regional 
Government  Depository  Libraries  and 
many  of  the  1,400  Government 
Depository  Libraries  across  the  country. 
Subscriptions  may  be  purchased  from: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402,  (202)  783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  sul^criptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  27th  day  of 
August  1993. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-21271  Filed  9-2-93;  8:45  am) 

BI  LUNG  CODE  4510-27-M 


Occupational  Safety  and  Health 
Administration 

pocket  No.  NRTL-2-89] 

American  Gas  Association 
Laboratories 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  request  for  expansion 
of  recognition  as  a  nationally  recognized 
testing  laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  the  American  Gas 
Association  Laboratories  for  expansion 


of  its  recognition  as  a  Nationally 
Recogniz^  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency’s  preliminary  finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is 
November  2, 1993. 

ADDRESS:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  room  N3653,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue  NW.,  room  N3653, 
Washington,  E)C  20210. 

Notice  of  Application 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  American  Gas 
Association  Laboratories  (AGA),  which 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593,  29  U.S.C.  655),  Secretary  of 
Labor’s  Order  No,  1-90  (55  FR  9033), 
and  29  CFR  1910.7  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  54  FR  43166, 11/21/89), 
and  which  was  so  recognized  (see  55  FR 
6/7/90),  has  made  application  for  an 
expansion  of  its  current  recognition,  for 
the  equipment  or  materials  listed  below. 

The  aodresses  of  the  facilities  that 
would  be  covered  by  the  expansion  of 
recognition  are: 

American  Gas  Association  Laboratories, 
Cleveland  Laboratory,  8501  East 
Pleasant  Valley  Road,  Independence 
(Cleveland),  Ohio  44131. 

American  Gas  Association  Laboratories, 
Los  Angeles  Branch  Laboratory,  1425 
Grande  Vista  Avenue,  Los  Angeles, 
California  90023. 

Expansion  of  Recognition 

The  American  Gas  Association 
Laboratories,  on  April  11, 1991, 
submitted  an  application  for  expansion 
of  its  current  recognition  (see  Exhibit  5. 
A.)  to  include  the  following  test 
standards,  which  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c). 

UL  125 — Valves  for  Anhydrous  Ammonia 
and  LP-Gas  (Other  Than  Safety  Relief) 

UL  132 — Safety  Relief  Valves  for  Anhydrous 
Ammonia  and  LP-Gas 
ANSl/UL  144 — Pressure  Regulating  Valves 
for  LP-Gas 

ANSI/UL  147— LP-  and  MPS-Gas  Torches 
ANSI/UL  174 — ^Household  Electric  Storage- 
Tank  Water  Heaters 

ANSI/UL  197 — Commercial  Electric  Cooking 
Appliances 


ANSI/UL  244A — Solid-State  Controls  for 
Appliances 

ANSI/UL  296 — Oil  Burners 
ANSI/UL  353 — Limit  Controls 
ANSI/UL  372 — ^Primary  Safety  Controls  for 
Gas-  and  Oil-Fired  Appliances 
UL  378 — Draft  Equipment 
ANSI/UL  429 — Electrically  Operated  Valves 
ANSI/UL  465 — Central  Cooling  Air 
Conditioners 

ANSI/UL  484 — Room  Air  Conditioners 
ANSI/UL  560 — ^Electric  Home-Laundry 
Equipment 

ANSI/UL  726 — Oil-Fired  Boiler  Assemblies 
ANSI/UL  727 — Oil-Fired  Central  Furnaces 
ANSI/UL  729 — Oil-Fired  Floor  Furnaces 
ANSI/UL  730— Oil-Fired  Wall  Furnaces 
ANSI/UL  731 — Oil-Fired  Unit  Heaters 
UL  732 — Oil-Fired  Water  Heaters 
UL  733 — Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 

UL  795 — Commercial-Industrial  Gas-Heating 
Equipment 

ANSI/UL  834 — ^Heating,  Water  Supply,  and 
Power  Boilers — Electric 
ANSI/UL  858 — Household  Electric  Ranges 
UL  858A — Safety-Related  Solid-State 
Controls  for  Household  Electric  Ranges 
ANSI/UL  873 — ^Temperature-Indicating  and 
-Regulating  Equipment 
UL  991 — ^Tests  of  Safety-Related  Controls 
Employing  Solid-State  Devices 
ANSI/UL  1020— Thermal  Cutoffs  for  Use  in 
Electrical  Appliances  and  Components 
ANSI/UL  1025 — ^Electric  Air  Heaters 
ANSI/UL  1042 — ^Electric  Baseboard  Heating 
Equipment 

ANSI/UL  1054 — Special-Use  Switches 
ANSI/UL  1096 — ^Electric  Central  Air-Heating 
Equipment 

UL  1240 — ^Electric  Commercial  Clothes- 
Drying  Equipment 

ANSI/UL  1261 — ^Electric  Water  Heaters  for 
Pools  and  Tubs 

ANSI/UL  1453 — Electric  Booster  and 
Commercial  Storage  Tank  Water  Heaters 
ANSI/UL  1484 — Residential  Gas  Detectors 
ANSI/UL  1556 — ^Electric  Coin-Operated 
Clothes-Drying  Equipment 
Note. — ^Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  “liquefied  petroleum  gas” 

(“LPG”  or  “LP-Gas"). 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
the  AGA’s  application  and 
supplementary  material,  and  its  original 
application,  and  determined  that  an 
additional  on-site  visit  to  the  Cleveland 
facility  was  warranted.  This  visit  was 
made  on  May  23, 1991,  and  a  on-site 
review  report  was  prepared  (see  Exhibit 
5.  B.). 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
the  AGA’s  recognition,  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  and  the  NRTL  staffs  on-site 
review  report,  the  Assistant  Secretary 
has  made  a  preliminary  finding  that  the 
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equipment  and  expertise  required  to 
certify  products  using  the 
aforementioned  test  standards  are 
within  the  capabilities  of  the  laboratory, 
and  that  the  proposed  additional  test 
standards  can  be  added  to  the  AGA's 
recognition. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  the  American  Gas  Association 
Laboratories  as  required  by  29  CFR 
1910.7.  Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  November  2, 1993,  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-89),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

Signed  at  Washington,  DC,  this  30th  day  of 
August  1993. 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

IFR  Doc.  93-21576  Filed  9-2-93;  8:45  am) 
BILLING  CODE  4S10-26-M 

[Docket  No.  NRTL-1-69] 

ETL  Testing  Laboratories,  Inc. 

AGENCY:  Occupational  Safety  and  Health 
Administration;  Department  of  Labor. 
ACTION:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory;  correction. 

SUMMARY:  This  notice  announces  the 
Agency’s  correction  of  the  final  decision 
on  the  ETL  Testing  Laboratories,  Inc. 
application  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  room  N3653, 
Washington,  DC  20210. 

CORRECTION:  In  notice  document  93- 
16550  appearing  on  page  37750  in  the 
issue  of  Tuesday,  July  13, 1993,  make 
the  following  correction:  In  the  second 
column,  the  following  paragraph  should 
be  deleted. 


Note:  The  use  of  ANSI/UL  913 — 
'Intrinsically  Safe  Apparatus  and  Associated 
Apparatus  for  Use  in  Class  I,  II,  and  III, 
Division  I,  Hazardous  Locations’,  for  which 
ETL  has  previously  received  recognition  for 
the  testing  and  certification  of  products,  is 
hereby  also  limited  to  Class  1,  Division  I 
locations. 

Signed  at  Washington,  DC  this  30th  day  of 
August  1993. 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

IFR  Doc.  93-21577  Filed  9-2-93;  8:45  ami 
BILLING  CODE  4910-2«-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-010] 

Commonwealth  Edison  Co.,  Dresden 
Nuclear  Power  Station,  Unit  1;  Notice 
of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  order  authorizing 
the  decommissioning  of  the  Dresden 
Nuclear  Power  Station,  Unit  1  (Dresden 
1)  that  is  licensed  to  the  Commonwealth 
Edison  Company  (CECo).  The  proposed 
Decommissioning  Plan  involves  safe 
storage  (SAFSTOR)  of  Dresden  1  until 
after  Dresden  2  and  3  are  permanently 
shut  down,  at  which  time  all  three  units 
would  be  decontaminated  and 
dismantled.  The  licensee  also  requested 
that  the  Dresden  1  license  (DPR-2)  be 
renewed  to  April  10,  2029  to  be 
consistent  with  the  proposed  SAFSTOR 
period. 

Description  of  Proposed  Action 

Ehesden  1  has  been  shut  down  since 
October  31, 1978,  and  all  spent  fuel  has 
been  removed  from  the  reactor  and 
transferred  to  the  Dresden  1  spent  fuel 
storage  pool.  Approval  of  the 
Decommissioning  Plan  will  allow  CECo 
to  retain  Dresden  1  in  a  SAFSTOR  status 
in  accordance  with  an  approved 
Decommissioning  Plan. 

Placing  Dresden  1  in  SAFSTOR  will 
allow  continued  use  of  the  site  for 
electric  power  production  by  Dresden  2 
and  3  until  final  shutdown  and 
decommissioning  (decontamination/ 
dismantlement)  of  all  three  units. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
decommissioning  against  the 
requirements  in  10  CFR  part  51.  Upon 
conducting  an  Environmental 
Assessment,  the  stafi  concluded  that  no 
significant  environmental  impacts  are 
associated  with  the  proposed  SAFSTOR 


decommissioning  and  that  the  proposed 
decommissioning  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  decommissioning  of  Dresden 
1. 

The  following  documents  contain 
further  details  on  this  action:  (1)  The 
application  from  the  licensee  of  January 
7, 1986,  as  revised  December  22, 1987; 
April  29,  September  2,  and  November 
21, 1988;  March  27,  April  10,  May  16, 
and  November  1, 1989;  June  7, 1991; 
February  7  and  October  30, 1992;  and 
June  8  and  July  2, 1993;  (2)  the 
Commission’s  related  Safety  Evaluation; 
and  (3)  the  Commission’s 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 

Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  93-21563  Filed  9-2-93;  8:45  am) 
BILLING  CODE  7590-01-M 

[Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Company,  et  al.;  Denial 
of  Amendments  to  Facility  Ope^ng 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  NPF-68  and  NPF-81 
issued  to  the  licensee  for  operation  of 
the  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  located  in  Burke  County, 
Georgia.  A  Notice  of  Consideration  of 
Issuance  of  this  amendment  request  was 
published  in  the  Federal  Register  on 
November  12, 1992  (57  FR  53785). 

The  proposed  amendment  request 
was  to  revise  Technical  Specification 
4.5.2.b  to  decrease  the  frequency  for 
verifying  that  the  emergency  core 
cooling  system  piping  is  full  of  water 
from  once  every  31  days  to  once  every 
6  months.  The  licensee  stated  that  this 
change  would  reduce  radiation 
exposure  to  personnel  performing  these 
surveillances. 

The  NRC  staff  has  concluded  that  the 
licensee’s  request  is  premature  based  on 
experiences  at  Vogtle  and  other  nuclear 
power  plants,  and  that  the  request 
cannot  be  granted.  The  licensee  was 
notified  of  the  Commission’s  denial  of 
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the  proposed  change  by  letter  dated 
August  26. 1993. 

By  October  4, 1993,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  Hie  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555  by  the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Troutman 
Sanders,  NationsBank  Plaza,  suite  5200, 
600  Peachtree  Street  NE.,  Atlanta, 

Georgia  30308-2210,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  September  17. 1992, 
and  (2)  the  Commission’s  letter  to  the 
licensee  dated  August  26, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  E)C  20555,  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 

David  B.  Matthews, 

Director.  Project  Directorate  H-3,  Division  of 
Reactor  Projects — I/ll,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-21564  Filed  9-2-93;  8:45  ami 
BILUNQ  CODE  7590-01-M 


Atomic  Safety  and  Licensing  Board; 
Guif  States  Utilities  Company,  et  at. 
(River  Bend  Station,  Unit  1) 

[Docket  No.  50-4S8-OLA,  ASLBP  No.  93- 
68(M>4-0LA1 

August  27, 1993. 

Before  Administrative  fudges:  B.  Paul 
Cotter,  Jr.,  Chairman,  Dr.  Richard  F.  Cole,  Dr. 
Peter  S.  Lam. 


Order 

Upon  consideration  of  the  two  notices 
of  opportunity  for  hearing  on  license 
amendments  issued  to  reflect  the  change 
in  ownership  of  Gulf  States  Utilities  and 
to  include  Entergy  Operations,  Inc.  as  a 
licensee  authorized  to  act  *  *  as 
agent  for  the  owners  to  use  and  operate 
the  River  Bend  Station  and  to  possess 
and  use  related  licensed  nuclear 
materials.”  58  FR  36423,  36435  and 
36436  (1993);  Cajun  Electric  Power 
Cooperative’s  August  6, 1993  Petition  to 
Intervene  and  August  17, 1993 
amendment  thereto;  the  August  23, 1993 
opposition  of  Gulf  States  Utilities 
Company;  the  August  26  NRC  Staffs 
response;  and  the  entire  record  in  this 
matter,  it  is.  this  26th  day  of  August, 
1993. 

Ordered 

That  a  prehearing  conference  will  be 
held  Wednesday,  September  15, 1993,  at 
9  a.m.  in  the  Licensing  Board’s  Fifth 
Floor  Hearing  Room,  4350  East  West 
Highway,  Bethesda,  Maryland,  for  the 
following  purposes: 

1.  To  hear  argument  on  the  petition  to 
intervene,  as  amended,  and  responsive 
pleadings: 

2.  To  schedule  any  additional  actions 
that  may  be  appropriate;  and 

3.  To  consider  any  other  matters 
relevant  to  the  expeditious  resolution  of 
disputes  in  this  proceeding. 

Dated:  August  27, 1993. 

For  the  Atomic  Safety  and  Licensing 
Board. 

B.  Paul  Cotter,  Jr., 

Chairman,  Administrative  Judge. 

[FR  Doc.  93-21565  Filed  9-2-93;  8:45  am) 
BILUNQ  CODE  7S90-01-M 


[Docket  No.  30-32240-CivP;  ASLBP  No.  93- 
681-01-CivP] 

Twin  Falls  Clinic  &  Hospital;  Byproduct 
Material  License  No.  11-27085-01; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1992, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  AND  §§  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717  and  2.721  of 
the  Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

Twin  Falls  Clinic  &  Hospital,  Byproduct 
Material  License  No.  11-27085-01,  EA 
93-082 

This  Board  is  being  established 
pursuant  to  the  request  of  the  Licensee 
for  an  enforcement  hearing  regarding  an 


Order  issued  by  the  Deputy  Executive 
Director  for  Nuclear  Materials  Safety, 
Safeguards  and  Operations  Support, 
dated  August  6, 1993,  entitled  “Order 
Imposing  Civil  Monetary  Penalty”  (58 
FR  43390,  August  16, 1993. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 

Judge  Robert  M.  Lazo.  Board  Chairman, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
Judge  Jerry  R.  Kline,  Board  Member, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555 
Judge  Frederick  J.  Shon,  Board  Member, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  27th 
day  of  August  1993. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  93-21566  Filed  9-2-93;  8:45  am] 
BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  System  Notice 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Establishment  of  a  new  system 
of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Office  of  Personnel  Management 
(OPM)  proposes  to  establish  a  new 
system  of  records.  The  system,  entitled 
“OPM/lntemal-12,  Telephone  Call 
Detail  Records,”  will  be  administered  by 
the  Office  of  Information  Resources 
Management. 

DATES:  The  proposed  system  of  records 
will  take  effect,  without  further  notice, 
on  November  2, 1993,  unless  comments 
are  received  that  cause  a  contrary 
decision.  If  OPM  receives  comments 
that  necessitate  a  change  in  the 
proposed  system  of  records,  OPM  will 
publish  a  new  final  notice. 

ADDRESSES:  Send  comments  on  this 
proposed  system  of  records  to  the  Chief, 
information  Policy  Branch,  Office  of 
Information  Resources  Management, 
Administration  Group,  Office  of 
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Personnel  Management,  1900  E  Street, 
NW.,  Room  CHP  500,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  this 
proposed  system  of  records,  contact  the 
Chief,  Information  Policy  Branch,  OfHce 
of  Information  Resources  Management, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  CHP  500,  Washington,  DC 
20415. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  uses  call 
detail  records  to  verify  usage  of  its 
telephones,  to  distribute  the  costs  of 
telephone  service  within  the  agency, 
and  to  detect  and  deter  possible  abuse 
of  telephones  and  telephone  services. 
The  establishment  of  “OPM/Internal-12, 
Telephone  Call  Detail  Records,”  as  a 
new  system  of  records  is  necessary 
because  0PM  may  retrieve  information 
about  individuals  from  the  system 
through  the  use  of  an  individual 
identifier.  As  required  by  5  U.S.C. 

552a(r)  of  the  Privacy  Act  of  1974,  as 
amended,  OPM  has  sent  notice  of  this 
proposed  system  of  records  to  the  Office 
of  Management  and  Budget,  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Committee  on  Governmental  Affairs  of 
the  Senate.  The  notice  is  published  in 
its  entirety  below. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

OPM/INTERNAL-12 
SYSTEM  name: 

OPM/Intemal-12,  Telephone  Call 
Detail  Records. 

SYSTEM  LOCATION: 

Office  of  Information  Resources 
Management,  Administration  Group, 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  CHP  500,  Washington,  DC 
20415. 

CATEGORIES  OF  IN0IV10UALS  COVERED  BY  THE 
system: 

Persons  who  are  assigned  OPM 
telephone  numbers  or  are  authorized  to 
use  OPM  telephone  services  and 
persons  who  receive  calls  billed  to 
OPM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Call  detail  records  of  telephone  calls 
placed  firom  OPM  telephones  or 
otherwise  billed  to  OPM  (including  the 
originating  and  destination  telephone 
numbers,  cities,  and  states;  date;  time; 
cost;  and  duration  of  each  call);  records 
indicating  the  assignment  of  telephone 
numbers  to  organizations  and 
individuals;  and  the  organizational 
location  of  telephones. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  31  U.S.C. 

1348,  44  U.S.C.  3101,  and  41  CFR  part 

201. 

PURPOSE(S): 

OPM  uses  call  detail  records  (CDR)  to 
verify  telephone  usage  and  to  resolve 
billing  discrepancies  so  that  telephone 
bills  can  be  paid.  OPM  may  also  use 
these  records  to  allocate  the  costs  of 
telephone  services  to  OPM 
organizational  units,  to  identify 
unofficial  telephone  calls,  to  seek 
reimbursement  for  unofficial  calls,  and 
as  a  basis  for  taking  action  when  Agency 
employees  or  other  persons  misuse  or 
abuse  OPM  telephone  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  By  OPM  employees  or  other 
persons  to  determine  their  individual 
responsibility  for  telephone  calls. 

b.  By  another  Federal  agency  or  a 
telecommunications  company  providing 
telephone  services  to  permit  servicing 
the  account. 

c.  By  appropriate  OPM  employees  to 
assist  in  the  planning  and  effective 
management  of  OPM  telephone  services, 
and  to  determine  that  OPM  telephone 
services  are  being  used  in  an  efficient 
and  economical  manner. 

d.  By  auditors,  investigators,  and 
other  employees  authorized  by  the 
Inspector  General,  pursuant  to  sections 
4  and  6  of  the  Inspector  General  Act  of 
1978. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  By  the  National  Archives  and 
Records  Administration  for  records 
management  inspections. 

g.  By  another  Federal  agency,  a  court, 
or  a  party  in  litigation  before  a  court  or 
in  an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

h.  By  the  appropriate  Federal,  State, 
or  local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal  - 
law  or  regulation. 


i.  By  another  Federal  agency,  in 
response  to  its  requests,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearemce,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  grant,  or  o^er  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency’s 
decision  on  the  matter. 

j.  By  the  Department  of  Justice,  or  in 

a  proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Agency  is  authorized 
to  appear,  when: 

1.  The  Agency,  or  any  component 
thereof;  or 

2.  Any  employee  of  the  Agency  is  his 
or  her  ofilcial  capacity;  or 

3.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Agency  has 
agreed  to  represent  the  employee;  or 

4.  The  United  States,  when  the 
Agency  determines  that  litigation  is 
likely  to  affect  the  Agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  Agency  is  deemed  by  the  Agency  to 
be  relevant  and  necessary  to  the 
litigation  provided,  however,  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  records  were 
collected. 

k.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

l.  By  contractors,  grantees,  or 
volunteers  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Federal 
government. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12),  OPM 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 
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RETRIEWIG,  ACCESSMQ,  RETAItMNQ,  AND 
DiSPOSMO  OF  RECORDS  M  THE  SYSTBUK 

storage: 

0PM  stores  records  on  magnetic 
media  (tape  or  disk]  and  on  paper. 

RETfOEVAeaJTV: 

Records  are  retrieved  by  employee 
name;  OPM  organization;  or  originating 
telephone  number,  destination 
telephone  number,  location  code,  date, 
time,  cost,  or  duration  of  call. 

SAFEGUARDS: 

Records  are  stored  in  secure  areas  and 
are  available  only  to  those  persons 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time,  from  six 
months  to  three  years,  in  accordance 
with  NARA  General  Records  Schedule 
12,  items  2  and  3.  Disposal  of  manual 
records  is  by  shredding  or  burning; 
magnetic  m^ia  are  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Telecommunications  Policy 
Staff,  Office  of  Information  Resources 
Management,  Administration  Group, 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  CHP  500,  Washington,  DC 
20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorii^ation  number, 
and: 

c.  Description  of  information  being 
sought,  including,  the  time  frame  of 
information  being  sought. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  themselves  should 
contact  the  system  manager  indicated 
above.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number, 
and; 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  access  must 
also  follow  OPM’s  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 


CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  themselves 
should  contact  the  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number, 
and; 

c.  Description  of  information  being 
sought,  including  the  time  firame  of  the 
information  being  sought.  Individuals 
requesting  amendment  must  also  follow 
OPM’s  Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from: 

a.  Local  OPM  telephone  directories 
and  other  telephone  assignment  records. 

b.  Call  detail  reports  provided  by 
suppliers  of  telephone  services,  and 

c.  The  individual  on  whom  the  record 
is  maintained. 

[FR  Doc.  93-21503  Filed  9-2-93;  8:45  am) 
BILLINQ  CODE  6nS-«1-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  23  and  Friday,  September  24, 
1993  at  the  Washington  Marriott,  1221 
22nd  Street  NW.,  Washington,  DC  in  the 
Dupont  Ballroom.  The  meetings  are 
expected  to  begin  at  9  a.m.  each  day. 
Among  the  issues  that  will  be  on  the 
Commission’s  agenda  are  a  discussion 
of  health  care  reform  proposals 
including  a  briefing  on  the  President’s 
proposal,  quality  assurance  under 
health  care  reform,  structure  of  health 
alliances,  extensions  of  the 
Commission’s  recommendations  on 
financing  graduate  medical  education, 
assessment  of  the  experience  with 
bonus  payments  for  services  in  health 
professional  shortage  areas  (HPSAs), 
and  maintaining  budget-neutrality  when 
changes  are  made  in  the  Medicare  Fee 
Schedule. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW.,  in  Suite  510, 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 


Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive  Assistant 
at  202/653-7220. 

SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  September  17, 1993  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653—7220. 

Paul  B.  Ginsborg, 

Executive  Director. 

(FR  Doc.  93-21483  Filed  9-2-93;  8:45  ami 
BtLUNQ  CODE  6820-8E-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Pension  Plan  Reports 

(2)  Forni(s)  submitted:  G-88p.  G-88r 
and  G-88r.l 

(3)  OMB  Number:  3220-0089 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Businesses  or  other 
for-profit 

(8)  Estimated  annual  number  of 
respondents:  500 

(9)  Total  annual  responses:  2,440 

(10)  Average  time  per  response:  .1340 
hours 

(11)  Total  annual  reporting  hours:  327 

(12)  Collection  description:  The  RRA 
provides  for  payment  of  a 
supplemental  annuity  to  a  qualified 
retirement  annuitant.  The  collection 
obtains  information  from  the 
annuitant’s  employer  to  determine  (a) 
the  existence  of  a  railroad  employer 
pension  plan  and  whether  such  plans, 
if  they  exist,  require  a  reduction  to 
RRB  supplem^tal  annuities  paid  to 
the  employer’s  former  employees  and 
(b)  the  amount  of  supplemental 
annuities  due  railroad  employees. 
Additional  Information  or  Comments: 

Copies  of  the  form  and  supporting 
documents  can  be  obtain^  from  Dennis 
Eagan,  the  agency  cle«»ence  officer 
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(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 

Clearance  Officer. 

IFR  Doc.  93-21475  Filed  9-2-93;  8:45  am) 
BILLING  COOe  790S-01-M 


Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.,  section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1, 1993,  shall  be  at 
the  rate  of  31  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1993,  31.2 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.8  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  25, 1993. 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  93-21466  Filed  9-2-93;  8:45  am] 
BILUNG  CODE  7905-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-25872] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

August  27, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 


promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  20, 1993,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Appalachian  Power  Company  (70-5885) 

Appalachian  Power  Company 
("Appalachian”),  40  Franklin  Road, 

SW.,  Roanoke,  Virginia  24011,  an 
electric  public-utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application  under 
Sections  9(a)  and  10. 

By  order  dated  September  30, 1976 
(HCAR  No.  19698),  Appalachian  was 
authorized  to  enter  into  an  agreement  of 
sale  (“Agreement”)  with  Putnam 
County,  West  Virginia  (“County”) 
concerning  the  construction, 
installation,  financing  and  sale  of 
pollution  control  facilities  (“Facilities”) 
at  Appalachian’s  John  E.  Amos  Plant. 
Under  the  Agreement,  the  County  may 
issue  and  sell  its  pollution  control 
revenue  bonds  (“Revenue  Bonds”)  or 
pollution  control  refunding  bonds 
(“Refunding  Bonds”),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  (“’Trustee”)  under  an 
indenture  (“Indenture”)  entered  into 
between  the  County  and  the  Trustee. 
The  proceeds  are  applied  by  the  Trustee 
to  the  payment  of  the  costs  of 
construction  of  the  Facilities,  or  in  the 
case  of  proceeds  from  the  sale  of 
Refunding  Bonds,  to  the  payment  of  the 
principal,  premium  (if  any)  and/or 
interest  on  Revenue  Bonds  to  be 
refunded. 


Appalachian  was  also  authorized  to 
convey  an  undivided  interest  in  a 
portion  of  the  Facilities  to  the  County, 
and  to  reacquire  that  interest  under  an 
installment  sales  arrangement  requiring 
Appalachian  to  pay  as  the  purchase 
price  semi-annual  installments  in  such 
an  amount,  together  with  other  monies 
held  by  the  Trustee  under  the  Indenture 
for  that  purpose,  as  to  enable  the  County 
to  pay,  when  due,  the  interest  and 
principal  on  the  Revenue  Bonds.  The 
County  has  issued  and  sold  three  series 
of  bonds  in  connection  with  the 
financing  of  the  Facilities. 

It  is  now  proposed  that  the  County 
issue  and  sell  its  Series  D  Refunding 
Bonds  in  the  aggregate  principal  amount 
of  up  to  $40  million,  the  proceeds  of 
which  will  be  used  to  provide  for  the 
early  redemption  at  par  of  the  entire  $40 
million  aggregate  principal  amount  of 
outstanding  Series  B  Revenue  Bonds. 
6V4%,  October  1.  2007  (HCAR  No. 

20205,  October  11, 1977).  The  Series  D 
Refunding  Bonds  will  be  issued  under 
and  secured  by  the  Indenture  and  a 
third  supplemental  indenture,  will  bear 
interest  semi-annually  at  a  rate  of 
interest  not  exceeding  6y4%  per  annum 
and  will  mature  at  a  date  not  more  than 
thirty  years  from  the  date  of  issuance. 
Any  discount  from  the  initial  public 
offering  price  of  the  Series  D  Refunding 
Bonds  shall  not  exceed  5%  of  their 
principal  amount  and  the  initial  public 
offering  price  shall  not  be  less  than  95% 
of  such  amount.  Appalachian  will  not 
enter  into  the  proposed  refunding 
transactions  unless  the  estimated 
present  value  savings  derived  from  the 
net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is,  on  an  after-tax  basis,  greater 
than  the  present  value  of  all  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Series  D  Refunding 
Bonds  to  be  issued.  Appalachian  may 
pay  fees  to  provide  some  form  of  credit 
enhancement  in  connection  with  the 
issuance  and  sale  of  the  Series  D 
Refunding  Bonds. 

Ohio  Power  Company  (70-6070) 

Ohio  Power  Company  (“OPC”),  301 
Cleveland  Avenue,  SW.,  Canton,  Ohio 
44702,  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  under  Sections 
9(a)  and  10. 

By  order  dated  December  6, 1977 
(HCAR  No.  20297),  OPC  was  authorized 
to  enter  into  an  agreement  of  sale 
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(“Agreement")  with  Marshall  County, 
West  Virginia  (“County”)  concerning 
the  Financing  of  pollution  control 
facilities  (“Facilities")  at  OPC’s  Kammer 
Generating  Station.  Under  the 
Agreement,  the  County  may  issue  and 
sell  its  pollution  control  revenue  bonds 
(“Revenue  Bonds”)  or  pollution  control 
refunding  bonds,  in  one  or  more  series, 
and  deposit  the  proceeds  with  the 
trustee  (“Trustee”)  under  an  indenture 
(“Indenture”)  entered  into  between  the 
County  and  the  Trustee.  The  proceeds 
are  applied  by  the  Trustee  to  the 
payment  of  the  costs  of  construction  of 
the  Facilities,  or  in  the  case  of  proceeds 
from  the  sale  of  refunding  bonds,  to  the 
piayment  of  the  principal,  premium  (if 
any)  and/or  interest  on  Revenue  Bonds 
to  be  refunded. 

OPC  was  also  authorized  to  convey 
the  Facilities  to  the  County,  and  to 
reacquire  that  interest  under  an 
installment  sales  arrangement  requiring 
OPC  to  pay  as  the  purchase  price  semi¬ 
annual  installments  in  such  an  amount, 
together  with  other  monies  held  by  the 
Trustee  under  the  Indenture  for  that 
purpose,  as  to  enable  the  County  to  pay, 
when  due,  the  interest  and  principal  on 
the  Revenue  Bonds. 

It  is  now  proposed  that  the  County 
i.ssue  and  sell  its  Series  B  Refunding 
Bonds  in  the  aggregate  principal  amount 
of  up  to  $50  million  (“Refunding 
Bonds”),  the  proceeds  of  which  will  be 
used  to  provide  for  the  early  redemption 
of  the  outstanding  $50  million  aggregate 
principal  amount  of  Series  A  Bonds, 
bearing  interest  at  6.95%  and  maturing 
on  December  1.  2007.  The  Refunding 
Bonds  will  be  issued  under  and  secured 
by  the  Indenture  and  a  first 
supplemental  indenture,  will  bear 
interest  semiannually  at  a  rate  of 
interest  not  exceeding  6y4%  per  annum 
and  will  mature  at  a  date  not  more  than 
thirty  years  from  the  date  of  issuance. 
Any  discount  horn  the  initial  public 
offering  price  of  the  Refunding  Bonds 
shall  not  exceed  5%  of  their  principal 
amount  and  the  initial  public  offering 
price  shall  not  be  less  than  95%  of  such 
amount. 

OPC  will  not  enter  into  the  proposed 
refunding  transactions  unless  the 
estimated  present  value  savings  derived 
from  the  net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is,  on  an  after-tax  basis,  greater 
than  the  present  value  of  all  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Refunding  Bonds  to 
be  issued.  OPC  may  pay  fees  to  provide 
some  form  of  credit  enhancement  in 


connection  with  the  issuance  and  sale  of 
the  Refunding  Bonds. 

American  Electric  Power  Company.  Inc., 
et  al.  (70-7622) 

American  Electric  Power  Company, 

Inc.  (“AEP"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  AEP  Resources.  Inc. 
(“Resources”),  both  located  at  1 
Riverside  Plaza.  Columbus,  Ohio  43215, 
have  Filed  a  post-effective  amendment  to 
the  application-declaration  Filed 
pursuant  to  Sections  6(a),  7. 9(a).  10. 

12(b),  and  13(b)  of  the  Act  and  Rules  43, 
45,  50(a)(5),  87,  90,  and  91  thereunder. 

By  order  dat^  June  6, 1989  (HCAR 
No.  24898)  (“1989  Order”),  the 
Commission  authorized  AEP  to  organize 
Resources  in  order  to  invest  in 
qualifying  cogeneration  and  small 
power  pr^uction  facilities  as  defined 
by  the  Public  Utility  Regulatory  Policies 
Act  of  1978  and  regulations  thereunder. 
The  1989  Order  also  authorized  AEP  to 
invest  up  to  $7.5  million  per  year 
through  December  31. 1992  in 
Resources  in  order  to  Finance 
preliminary  project  development 
activities  and  administrative  costs. 
Although  Resources  has  been  inactive 
since  it  was  organized  and  AEP  has  not 
made  any  investments  under  the  1989 
Order,  AEP  now  seeks  new  authority  to 
engage  in  the  same  transactions  as  in  the 
1989  Order. 

AEP  therefore  proposes  to  invest  up  to 
$7.5  million  per  year  through  December 
31, 1996  in  Resources  in  order  to 
finance  preliminary  project 
development  activities  and 
administrative  costs.  The  investments 
would  take  the  form  of  acquisitions  of 
common  stock  of  Resources  and/or 
capital  contributions  or  debt  Financing 
from  unaffiliated  third  parties  consisting 
of  banks,  insurance  companies  or  other 
institutional  investors  (“Debt 
Financing”).  AEP  also  requests 
authorization  to  guarantee  any  Debt 
Financing  by  Resources.  Any  Debt 
Financing  detained  by  Resources  or 
guaranteed  by  AEP  will  not  exceed  a 
term  of  ten  years  or  bear  interest  at  a 
rate  in  excess  of  115%  of  the  prime  rate 
in  effect  at  the  time  of  issuance. 
Resources  also  requests  an  exception 
from  the  competitive  bidding 
requirements  of  rule  50  under 
subsection  (a)(5)  thereunder  in 
connection  with  any  Debt  Financing. 

Allegheny  Power  System,  Inc.,  et  aJ.  (70- 
7888) 

Allegheny  Power  System,  Inc. 
(“Allegheny”),  12  East  49th  Street,  New 
York,  New  York,  10017,  a  registered 
public  utility  holding  company;  three 
public  utility  subsidiary  companies  of 


Allegheny — (i)  Monongahela  Power 
Company  (“Monongahela”),  1310 
Fairmont  Avenue,  Fairmont,  West 
Virginia.  26544;  (ii)  Potomac  Edison 
Company  ("Potomac  Edison"),  10435 
Downsville  Pike,  Hagerstown, 

Maryland,  21740;  and  (iii)  West  Penn 
Power  Company  (“West  Penn”),  800 
Cabin  Hill  Drive,  Greensburg, 
Pennsylvania,  15601;  Allegheny 
Generating  Company  (“Allegheny 
Generating”),  12  East  49th  Street,  New 
York,  New  York,  10017,  an  electric 
public  utility  subsidiary  of 
Monongahela,  Potomac  Edison,  and 
West  Penn;  and  Allegheny  Power 
Service  Corporation  (“Allegheny 
Service”),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania,  15601,  a 
service  company  subsidiary  of 
Allegheny  (collectively  “the 
Applicants”),  have  fil^  a  post-effective 
amendment  to  their  application- 
declaration  under  Sections  6(a),  6(b),  7, 
9(a),  10  and  12(b)  of  the  Act  and  under 
Rules  43,  45  and  50(e)(5)  promulgated 
thereunder. 

By  order  dated  January  29, 1992 
(HCAR  No.  25462)  (“January  1992 
Order”),  the  Commission  authorized  the 
issuance  on  the  part  of  Monongahela  of 
short-term  bank  notes  and  of 
commercial  paper  through  December  31, 
1993.  The  authorization  was  for  an 
aggregate  principal  amount  of  up  to  $86 
million. 

By  order  dated  February  28, 1992 
(HCAR  No.  25481)  (“February  1992 
Order”),  the  Commission  authorized  (i) 
the  issuance  of  short-term  bank  notes  on 
the  part  of  Allegheny,  Potomac  Edison 
and  West  Penn;  (ii)  the  issuance  and 
sale  of  commercial  paper  on  the  part  of 
Allegheny.  Potomac  Edison.  West  Penn 
and  Alle^eny  Generating;  (iii)  a 
revolving  credit  agreement  for 
Allegheny  Generating;  and  (iv)  the 
establishment  of  a  money  pool  for  the 
Allegheny  system.  The  authorization 
extended  through  December  31, 1993.  It 
limited  the  aggregate  principal  amount 
of  short-term  financing  to  $165  million 
for  Allegheny,  $94  million  for  Potomac 
Edison,  $147  million  for  West  Penn,  and 
$150  million  for  Allegheny  Generating. 

The  commercial  paper  issued  by 
Allegheny  Generating  was  to  be  backed 
by  a  $150  million  revolving  credit 
agreement  between  Allegheny 
Generating  and  a  group  of  banks.  The 
revolving  credit  agreement  was 
approved  by  the  Commission  by  order 
dated  May  31, 1991  (HCAR  No.  25323). 
The  Commission  also  authorized 
Monongahela,  Potomac  Edison  and 
West  Penn  to  guarantee,  through  June 
30, 1993,  the  amounts  that  Allegheny 
Generating  borrowed  undCT  the 
revolving  credit  agreement.  By  order 
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dated  July  14, 1992  (HCAR  No.  25581), 
the  Commission  authorized 
Monongahela,  Potomac  Edison  and 
West  Penn  to  guarantee  the  amounts 
that  Allegheny  Generating  borrowed 
under  the  revolving  credit  agreement 
through  December  31, 1993. 

The  Applicants  request  an 
authorization  for  the  continuation  of 
short-term  financing  for  the  Allegheny 
system  finm  December  31, 1993  through 
Elecember  31, 1995.  The  short-term 
financing  of  the  Allegheny  system 
would  include  (i)  bank  notes  to  be 
issued  under  lines  of  credit  and 
commercial  paper  for  Allegheny, 
Monongahela,  Potomac  Edison,  and 
West  Penn;  (ii)  commercial  paper  and 
promissory  notes  under  a  revolving 
credit  agreement  for  Allegheny 
Generating;  and  (iii)  a  money  pool 
among  Allegheny,  Monongahela, 
Potomac  Edison,  West  Penn,  Allegheny 
Generating,  and  Allegheny  Service. 

In  particular,  the  Applicants  request 
an  authorization  for  the  continued 
exemption,  under  the  first  sentence  of 
Section  6(b)  of  the  Act,  for  the  short¬ 
term  financing  from  the  requirements  of 
Section  6(a)  of  the  Act.  Allegheny, 
Monongahela,  Potomac  Edison,  and 
West  Penn  propose  to  incur  short-term 
debt  in  aggregate  principal  amounts  not 
to  exceed  $165  for  Allegheny,  $100 
million  for  Monongahela,  $115  million 
for  Potomac  Edison,  and  $170  million 
for  West  Penn.  This  amount  reflects  an 
increase  of  $14  million  for 
Monongahela,  $21  million  for  Potomac  / 
Edison,  and  $23  million  for  West  Penn, 
from  the  amounts  of  short-term  debt 
authorized  in  the  January  1992  Order 
and  the  February  1992  C5rder.  In 
addition,  Allegheny  Generating 
proposes  to  incur  short-term  debt  in 
aggregate  principal  amounts  not  to 
exceed  $75  million.  This  amount 
reflects  a  decrease  of  $75  million  from 
the  amount  of  short-term  debt 
authorized  in  the  February  1992  Order. 

It  is  proposed  that  the  bank  notes  and 
commercial  paper  issued  for  short-term 
debt  will  be  issued  from  time-to-time 
prior  to  December31, 1995  but  will 
mature  by  June  30, 1996.  The  bank  notes 
to  be  issued  by  Allegheny, 

Monongahela,  Potomac  Edison,  and 
West  Penn  will  mature  within  270  days 
after  issuance  or  renewal  thereof.  Each 
bank  note  will  bear  a  mutually  agreed 
upon  interest  rate — provided  that  the 
effective  rate  for  a  thirty-day  period  on 
an  annualized  basis  will  not  exceed 
prime  plus  two  percentage  points.  In 
addition,  it  is  stated  that  the  bank  notes 
might  or  might  not  include  prepayment 
privileges. 

The  Applicants  state  that  in  other 
respects  the  bank  notes  will  be  issued  in 


accordance  with  terms  and  conditions 
set  forth  in  the  January  1992  Order  and 
the  February  1992  Order.  Bank  lines  of 
credit  have  been  established  by 
Allegheny,  Monongahela.  Potomac 
Edison  and  West  Penn  at  twelve 
different  banks.  The  lines  of  credit  are 
for  between  $10  million  and  $40 
million.  Allegheny,  Monongahela, 
Potomac  Edison  and  West  Penn  have 
agreed  to  pay  for  the  lines  of  credit  for 
such  bank  notes  by  paying  an  annual 
cash  fee  of  up  to  fifteen  basis  points  on 
all  or  the  balance  of  the  lines  of  credit. 

The  Applicants  indicate  that  the 
commercial  paper  to  be  issued  and  sold 
by  Allegheny,  Monongahela.  Potomac 
Edison,  and  West  Penn  will  be  in  the 
form  of  promissory  notes  and  will 
mature  within  270  days  after  issuance. 
The  commercial  paper  shall  be  issued 
and  sold  in  accordance  with  other  terms 
and  conditions  set  forth  in  the  January 
1992  Order  and  the  February  1992 
Order.  The  Applicants  propose  that  the 
issuance  and  sale  of  the  commercial 
paper  be  excepted  from  the  competitive 
bidding  requirements  of  Rule  50  under 
subsection  (a)(5). 

Allegheny  Generating  seeks  to  extend 
its  authority  through  D^ember  31, 1995 
to  issue  and  sell  commercial  paper 
under  the  revolving  credit  agreement 
approved  by  the  Commission  in  the 
February  1992  Order.  In  particular,  it 
requests  an  authorization  for  the 
continued  exemption,  under  the  first 
sentence  of  Section  6(b)  of  the  Act,  for 
this  short-term  financing  from  the 
requirements  of  Section  6(a)  of  the  Act. 
The  terms  and  conditions  of  the 
revolving  credit  agreement  are  identical 
to  those  that  were  approved  in  the 
February  1992  Order  except  for  the 
decrease  in  the  amount  of  the  agreement 
to  $75  million.  The  revolving  credit 
agreement  provides  for  issuance  of  up  to 
$75  million  in  promissory  notes  that  are 
allowed  to  be  renewed  for  one-year 
periods  but  that  will  in  all  instances 
mature  by  December  31, 1996. 

Monongahela,  Potomac  Edison  and 
West  Penn  propose  to  continue  to 
guarantee  severally  and  not  jointly, 
through  December  31, 1995,  27%,  28%, 
and  45%,  respectively,  of  the  amount 
that  Allegheny  Generating  borrows — up 
to  $75  million — pursuant  to  the 
revolving  credit  agreement.  Allegheny 
Generating  also  proposes  that  the 
issuance  and  sale  of  the  commercial 
paper  under  the  revolving  credit 
agreement  be  excepted  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5). 

The  Applicants  also  propose  to 
continue  the  money  pool  that  the 
Commission  authorized  in  the  February 
1992  Order.  In  particular,  Allegheny, 


Monongahela,  Potomac  Edison,  and 
West  Penn  request  Commission 
authorization,  through  December  31, 
1995,  to  lend  their  surplus  funds  to  the 
money  pool  on  a  short-term  basis — fixwn 
one  to  270  days.  In  addition, 
Monongahela.  Potomac  Edison,  West 
Penn  and  Allegheny  Generating  request 
Commission  authorization,  through 
December  31, 1995,  to  borrow  from  the 
money  pool. 

AllegWny  will  participate  in  the 
money  pool  to  the  extent  that  it  has 
funds  available  to  lend  through  the 
money  pool.  Alle^eny  Generating  will 
be  allowed  to  borrow  from,  but  not 
invest  in,  the  money  pool.  Allegheny 
Service  will  administer  the  money  pool 
and  will  invest  surplus  funds  in  the 
money  pool.  The  money  pool  otherwise 
will  be  managed  in  accordance  with 
other  terms  and  conditions  set  forth  in 
the  February  1992  Order. 

The  Applicants  state  that  Allegheny 
will  use  the  proceeds  of  its  short-term 
financing  for  (i)  capital  contributions  to 
its  direct,  and  advances  to  its  indirect, 
subsidiaries;  (ii)  notes  or  stock  of  such 
subsidiaries;  and  (iii)  other  general 
corporate  purposes,  which  include 
construction  and  property  acquisitions. 
In  addition,  Allegheny  might  use  the 
proceeds  of  its  short-term  financing  to 
repurchase  shares  of  Allegheny  common 
stock  in  order  to  fund  its  Dividend  and 
Stock  Purchase  Plan  in  lieu  of 
additional  new  shares  of  common  stock 
pursuant  to  such  dividend  plan. 

The  Applicants  also  state  that 
Monongahela.  Potomac  Edison,  West 
Penn  and  Allegheny  Generating  will  use 
the  proceeds  of  their  short-term 
financing  to  operate  their  respective 
electric  public  utility  businesses 
companies  and  for  general  corporate 
purposes,  which  include  construction 
and  property  acquisitions. 

Central  and  South  West  Corporation,  et 
al.  (70-8157) 

Central  and  South  West  Corporation 
(“CSW”),  a  registered  holding  company, 
its  service  company  subsidiary.  Central 
and  South  West  Services,  Inc.,  both 
located  at  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75202,  and  five 
of  CSW’s  subsidiary  companies.  Central 
Power  and  Light  Company,  539  North 
Carancahua  ^eet.  Corpus  Christi, 
Texas  78401-2802,  Public  Service 
Company  of  Oklahoma,  212  East  Sixth 
Street,  Tulsa,  Oklahoma  74119-1212, 
Southwestern  Electric  Power  Company. 
428  Travis  Street,  ^reveport,  Louisiana 
71156-0001.  West  Texas  Utilities 
Company.  301  Cypress  Street.  Abilene, 
Texas  79601-5820,  Transok,  Inc. 
(“Transok”),  2  West  Sixth  Street.  Tulsa, 
Oklahoma  74119  (collectively. 
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“Subsidiaries”)  have  filed  a  post- 
eOective  amendment  to  their 
application-declaration  under  Sections 
6(a),  7,  9(a),  10, 12(b)  and  12(0  of  the 
Act  and  Rules  43,  45  and  50(a)(5) 
thereunder. 

By  prior  order,  dated  March  31, 1993 
(HCAR  No.  25777)  (“Order”),  CSW  and 
its  Subsidiaries  were  authorized  to 
continue,  through  March  31, 1995,  their 
short-term  borrowing  program,  which 
includes:  (1)  The  sale  of  commercial 
paper  by  CSW  to  commercial  paper 
dealers  and  financial  institutions;  (2)  the 
sale  of  short-term  notes  to  banks  and 
their  trust  departments  by  CSW  and  the 
Subsidiaries;  and  (3)  the  CSW  System 
Money  Pool  (“Money  Pool”),  as 
previously  authorize  by  orders  dated 
April  5, 1989,  October  10, 1989,  May  15, 
1990  and  March  29, 1991  (HCAR  Nos. 
24855, 24966,  25090  and  25288, 
respectively).  The  aggregate  principal 
amount  of  outstanding  borrowings  for 
CSW  and  its  Subsidiaries  together  may 
not  exceed  $800  million. 

The  Order  provided  for  aggregate 
principal  amounts  of  short-term 
borrowing  outstanding  at  any  one  time 
for  Transok  of  $120  million.  Transok 
now  proposes  to  increase  that  amount  to 
$200  million,  on  the  same  terms  and 
conditions  as  provided  in  the  Order.  In 
all  other  resp>ects  the  authority  will 
remain  as  previously  ordered.  Transok 
will  use  the  proceeds  of  any  such 
borrowings  to:  (1)  Maintain  its  current 
transmission  and  gathering  system;  (2) 
provide  natural  gas  supplies  for  PSO; 
and  (3)  finance  the  working  capital 
needs  of  Transok,  which  have  increased 
because  of  its  acquisition  of  the  assets 
of  TEX/CON  Oil  and  Gas  Company 
(HCAR  No.  25385,  September  26, 1991). 

Gulf  Power  Company  (70-8229) 

Gulf  Power  Company  (“Gulf  Power”), 
500  Bayfront  Parkway,  Pensacola, 
Florida  32501,  a  wholly  owned  electric 
public-utility  subsidiary  company  of 
The  Southern  Company,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a).  7,  9(a),  10, 12(c)  and  12(d)  of  the 
Act  and  Rules  42,  44,  50  and  50(a)(5) 
thereunder. 

Gulf  Power  proposes  to  enter  into  one 
or  more  loan  agreements  or  installment 
sales  agreements  at  any  time  on  or 
before  December  31, 1996  in  connection 
with  the  issuance  and  sale  by  public 
instrumentalities  of  one  or  more  series 
of  pollution  control  revenue  bonds 
(“Revenue  Bonds”)  in  an  aggregate 
principal  amount  of  up  to  $200  million. 
If  a  loan  agreement  is  entered  into.  Gulf 
Power  proposes  to  issue  a  related  note 
(“Note”)  under  an  exception  from  the 


competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5). 

The  Revenue  Bonds  will  be  issued  for 
the  financing  or  refinancing  of  the  costs 
of  certain  air  and  water  pollution 
control  facilities  and  sewage  and  solid 
waste  disposal  facilities  at  one  or  more 
of  Gulf  Power’s  electric  ^nerating 
plants  or  other  facilities  located  in 
various  counties.  It  is  proposed  that 
each  such  county  or  its  appropriate 
instrumentality  (“County”)  will  issue  its 
Revenue  Bonds  to  finance  or  refinance 
the  costs  of  the  acquisition, 
construction,  installation  and  equipping 
of  said  facilities  at  the  plant  or  other 
facility  located  in  its  county  (“Project”). 

It  is  proposed  that  the  Revenue  Bonds 
will  mature  in  no  more  than  40  years 
from  the  first  day  of  the  month  in  which 
they  are  initially  issued  and  may.  if  it 
is  deemed  advisable  for  purposes  of  the 
marketability  of  the  Revenue  Bonds,  be 
entitled  to  the  benefit  of  a  mandatory 
redemption  sinking  fund  calculated  to 
retire  a  portion  of  the  aggregate 
principal  amount  of  the  Revenue  Bonds 
prior  to  maturity. 

Gulf  Power  proposes  to  enter  into  a 
Loan  or  Installment  Sale  Agreement 
with  a  County  (“Agreement”)  pursuant 
to  each  issue  of  the  Revenue  Bonds,  and 
Gulf  Power  may  issue  a  Note  therefor, 
or  that  County  will  undertake  to 
purchase  from  and  sell  the  related 
Project  back  to  Gulf  Power.  The  interest 
rate  to  be  home  by  the  Revenue  Bonds 
will  be  either  a  fixed  rate,  which  fixed 
rate  may  be  convertible  to  a  rate  which 
will  fluctuate  in  accordance  with  a 
specified  prime  or  base  rate  or  rates  or 
may  be  determined  pursuant  to  certain 
remarketing  or  auction  procedures,  or  a 
fluctuating  rate,  which  fluctuating  rate 
m^  be  convertible  to  a  fixed  rate. 

The  proceeds  from  the  sale  of  such 
Revenue  Bonds  will  be  deposited  with 
a  trustee  (“Trustee’’)  under  an  indenture 
to  be  entered  into  between  that  County 
and  such  Trustee  (“Trust  Indenture”), 
pursuant  to  which  such  Revenue  Bonds 
are  to  be  issued  and  secured,  and  will 
be  applied  by  Gulf  Power  to  payment  of 
the  Cost  of  Construction  (as  defined  in 
the  Agreement)  of  the  related  Project  or 
to  refund  outstanding  pollution  control 
revenue  obligations. 

The  Trust  Indenture  and  the 
Agreement  related  to  a  Project  may  give 
the  holders  of  the  Revenue  Bonds  for 
that  Project  the  right,  during  such  time 
as  such  Revenue  Bonds  bear  interest  at 
a  fluctuating  rate,  to  require  Gulf  Power 
to  purchase  such  Revenue  Bonds  from 
time-to-time,  and  arrangements  may  be 
made  for  the  remarketing  of  any  such 
Revenue  Bonds  through  a  remarketing 
agent.  Gulf  Power  also  may  be  required 
to  purchase  any  of  the  Revenue  Bonds, 


or  any  of  the  Revenue  Bonds  may  be 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax.  Also  in  the  event  of 
taxability,  interest  on  those  Revenue 
Bonds  may  be  effectively  converted  to  a 
higher  variable  or  fixed  rate,  and  Gulf 
Power  also  may  be  required  to 
indemnify  the  bondholders  against  any 
other  additions  to  interest,  penalties  and 
additions  to  tax. 

In  order  to  obtain  the  benefit  of 
ratings  for  the  Revenue  Bonds  for  a 
Project  equivalent  to  the  rating  of  Gulf 
Power’s  first  mortgage  bonds 
outstanding  under  the  indenture  dated 
as  of  September  1, 1941  between  Gulf 
Power,  The  Chase  Manhattan  Bank 
(National  Association)  and  The  Citizens 
and  Peoples  National  Bank  of  Pensacola, 
as  trustees,  as  supplemented  and 
amended  ("Mortgage”),  Gulf  Power  may 
determine  to  secure  its  obligations 
under  the  related  Note  and/or 
Agreement  by  delivering  to  the  Trustee, 
to  be  held  as  collateral,  a  series  of  its 
first  mortgage  bonds  (“Collateral 
Bonds”)  issued  under  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5) 
thereunder.  The  aggregate  principal 
amount  of  such  Collateral  Bonds  would 
be  equal  to  either:  (1)  The  principal 
amount  of  those  Revenue  Bonds;  or  (2) 
the  sum  of  such  principal  amount  of 
those  Revenue  Bonds  plus  interest 
payments  thereon  for  a  specified  period. 
The  Collateral  Bonds  would  mature  on 
the  maturity  date  of  the  Revenue  Bonds. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds  for  a  Project,  Gulf 
Power  may:  (1)  Cause  an  irrevocable 
letter  of  credit  (“Letter  of  Credit”)  to  be 
delivered  to  the  Trustee;  and/or  (2) 
cause  an  insurance  company  to  issue  a 
policy  (“Policy”)  guaranteeing  the 
payment  of  the  related  Revenue  Bonds. 
In  the  event  that  either  a  Letter  of  Credit 
issued  in  connection  with  a  Project  is 
delivered  to  the  Trustee  or  a  Policy  is 
issued.  Gulf  Power  may  also  convey  to 
the  County  issuing  Revenue  Bonds  for 
that  Project  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  Gulf  Power  as  further  security  for 
Gulf  Power’s  obligations  under  the 
related  Agreement.  However,  in  the 
event  that  Gulf  Power  is  unable  or 
determines  not  to  issue  Collateral 
Bonds,  deliver  a  Letter  of  Credit  to  the 
Trustee  or  cause  a  Policy  to  be  issued 
in  connection  with  a  Project,  it  proposes 
to  (1)  convey  to  the  County  issuing 
Revenue  Bonds  for  that  Project  a 
subordinated  security  interest  in  the 
Project  or  other  property  of  Gulf  Power 
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as  further  security  for  Gulf  Power’s 
obligations  under  the  related  Agreement 
and/or  (2)  guarantee  the  payment  of  the 
principal  of,  premium,  if  any.  and 
interest  on  those  Revenue  Bonds 
(“Guaranty”).  Gulf  Power  requests  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (aK5)  thereof  for  the 
Collateral  Bonds,  Letter  of  Credit.  Policy 
and  any  Guaranty. 

Gulf  Power  also  proposes  to  issue  and 
sell,  at  any  time  on  or  before  December 
31, 1996:  (1)  One  or  more  series  of  its 
first  mortgage  bonds  (“Bonds"),  having 
a  maturity  of  up  to  40  years  and/or  (2) 
preferred  stock  (“Preferred”),  in  an 
aggregate  principal  amount  (or  par 
value,  as  the  case  may  be)  of  up  to  $400 
million.  The  Bonds  will  be  issued 
pursuant  to  the  Mortgage,  as  to  be 
further  supplemented,  and  sold  for  the 
best  price  obtainable,  but  for  a  price  to 
Gulf  Power  of  not  less  than  98%  nor 
more  than  101V«%  of  the  principal 
amount  thereof,  plus  accrued  interest  (if 
any),  which  may  be  an  adjustable 
interest  rate  determined  on  a  periodic 
basis,  or  a  fixed  interest  rate.  The  Bonds 
may  be  subject  to  a  mandatory  or 
optional  cash  sinking  fund. 

Gulf  Power  may  choose  to  enhance 
the  marketability  of  the  Bonds  by 
purchasing  an  insurance  policy  to 
guarantee  the  payment  when  due  of  the 
Bonds.  It  also  may  be  desirable  that  the 
terms  of  the  Bonds,  or  any  series 
thereof,  provide  for  an  adjustable 
interest  rate  thereon  to  be  determined 
on  a  periodic  basis,  rather  than  a  fixed 
interest  rate.  In  such  event,  it  is 
proposed  that  the  rate  of  interest  on 
such  Bonds  for  an  initial  period  would 
be  a  fixed  rate  per  annum.  Periodically 
thereafter,  the  interest  rate  would  be 
adjusted  by  periodic  auction  or 
remarketing  procedures,  or  in 
accordance  with  a  formula  or  formulae 
based  upon  certain  reference  rates,  or  by 
other  predetermined  methods. 

Gull  Power  seeks  authority  to  deviate 
from  the  redemption  and  dividend 
limitation  provisions  contained  in  the 
Commission’s  Statement  of  Policy 
Regarding  First  Mortgage  Bonds  (HCAR 
No.  13105,  February  16, 1956,  as 
amended  by  HCAR  No.  16369,  May  8, 
1969)  (“Siatement”)  with  respect  to  the 
issuance  of  the  Bonds.  Specifically,  Gulf 
Power  requests  authority  to  deviate  from 
the  provisions  of  the  Statement  with 
respect  to  (i)  redemptions  and  refunding 
provisions  by,  for  example,  providing 
refunding  limitations  for  periods  of 
more  than  five  years  or  prohibiting 
redemptions  for  specified  periods  of 
time  (including  as  long  as  the  life  of  any 
series  of  the  Bonds),  and  (ii)  limitations 
on  payment  of  common  stock  dividends 


by,  for  example,  including  a  less 
restrictive  provision  or  no  such 
provision  in  the  supplemental  indenture 
relating  to  a  particular  series,  all  as 
determined  in  light  of  market  conditions 
and  other  relevant  considerations  at  the 
time  of  issuance. 

The  Preferred  would  be  issued  at  a 
par  value  ranging  from  $10  per  share  to 
$100  per  share  and  sold  for  a  price  to 
Gulf  Power  of  not  less  than  100%  of  par 
value.  The  Preferred  would  carry  either 
a  fixed  or  adjustable  dividend  rate  and 
could  be  subject  to  a  mandatory  or 
optional  sinking  fund.  The  dividend 
rate  on  any  share  of  the  Preferred 
carrying  an  adjustable  dividend  rate 
would  be  fixed  for  an  initial  period  of 
time.  Periodically  thereafter,  the  rate 
would  be  adjust^  by  periodic  auction 
or  remarketing  proc^ures,  or  in 
accordance  with  a  formula  or  formulae 
based  upon  certain  reference  rates,  or  by 
predetermined  methods. 

Gulf  Power  seeks  authority  to  deviate 
from  the  redemption  provisions 
contained  in  the  Commission’s 
Statement  of  Policy  Regarding  Preferred 
Stock  (HCAR  No.  13105,  February  16, 
1956,  as  amended  by  HCAR  No.  16758, 
June  22, 1970)  (“Statement”)  with 
respect  to  the  issuances  of  the  Preferred. 
Specifically.  Gulf  Power  requests 
authority  to  deviate  from  the  provisions 
of  the  Statement  with  respect  to 
redemptions  and  refunding  provisions 
by,  for  example,  providing  refunding 
limitations  for  periods  of  more  than  five 
years  or  prohibiting  redemptions  for 
specified  periods  of  time,  as  to  be 
determine  in  light  of  market  conditions 
and  other  relevant  considerations  at  the 
time  of  issuance. 

Gulf  Power  proposes  to  issue  and  sell 
the  Bonds  and  the  Preferred  under  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder,  should 
circumstances  develop  which  make 
such  exception  in  the  best  interest  of 
Gulf  Power,  its  investors  and 
consumers.  Otherwise,  Gulf  Power 
proposes  to  issue  and  sell  the  Bonds  and 
Preferred  under  the  competitive  bidding 
procedures  of  Rule  50  of  the  Act  as 
modified  by  the  Commission’s 
Statement  of  Policy  dated  September  2, 
1982  (HCAR  No.  22623).  Gulf  Power  has 
requested  authority  to  begin 
negotiations  with  prospective 
underwriters  or  purchasers  of  the  Bonds 
and  the  Preferred.  It  may  do  so. 

Gulf  Power  may  use  the  proceeds 
from  the  sale  of  the  Bonds,  Revenue 
Bonds  and  the  Preferred  to  redeem  or 
otherwise  retire  its  outstanding  first 
mortgage  bonds,  pollution  control  bonds 
and/or  preferred  stock.  Such 
outstanding  securities  retired  or 


redeemed  by  Gulf  Power  may  be 
purchased  on  the  open  market  or  by 
tender  offer  as  authorized  by  HCAR  No. 
25751  (February  26, 1993).  To  the  extent 
that  the  redemption  or  other  retirement 
of  outstanding  preferred  stock  using  the 
proceeds  from  securities  sales  as 
proposed  herein  require  further 
authorization.  Gulf  Power  requests  such 
authorization.  Gulf  Power  also  proposes 
that  it  may  use  the  proceeds  from  the 
.  sale  of  the  Bonds  and  the  Preferred, 
along  with  other  funds,  to  pay  a  portion 
of  its  cash  requirements  to  carry  on  its 
electric  utility  business,  including 
payment  of  its  costs  of  construction, 
repayment  of  interim  short  term  debt 
incurred  for  such  purposes  and  other 
internal  cash  requirements. 

The  Columbia  Gas  System,  Inc.,  et  al. 
(70-8235) 

The  Columbia  Gas  System.  Inc. 
(“Columbia”),  a  registered  holding 
company,  and  its  wholly  owned 
nonutility  subsidiary  company,  TriStar 
Ventures  Coqioration  (“TVC”k  both 
located  at  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  have  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a).  10,  and  12(b)  of  the 
Act  and  Rules  42,  43,  and  45 
thereunder. 

TVC  is  engaged  in  activities  related  to 
electric  generation,  including  making 
investments  in  qualifying  cogeneration 
facilities  (“QFs”)  as  defined  in  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  and  rules  and  regulations  issued 
thereunder.  Columbia  and  TVC  seek 
Commission  approval  to  recapitalize 
TVC  in  order  to  establish  a  capital 
structure  more  appropriate  for  TVCs 
current  business  and  economic 
environment.  Therefore,  Columbia 
proposes  to  make  a  capital  contribution 
to  TVC  of  up  to  $31  million.  Installment 
promissory  notes  previously  Lssued  by 
TVC  to  Columbia  will  be  cancelled.  The 
amount  of  installment  notes  acquired 
and  capital  contributions  made  would 
include  accrued  interest  on  the  effective 
date  of  the  recapitalization.  After  the 
recapitalization,  TVC’s  capital  structure 
would  be  100%  equity. 

'TVC  and  Columbia  propose  that  from 
January  1, 1994  through  December  31, 
1994,  TVC  issue,  and  Columbia- 
purchase,  shares  of  TVC  common  stock. 
$25  par  value,  in  an  aggregate  amount 
of  up  to  $12  million  for  administrative 
activities  of  TVC  and  for  preliminary 
development  by  TVC  in  additional  QFs 
and  ot^r  eligible  projects  related  to 
electrical  power  generation,  such  as 
exempt  wholesale  generators  (“EWGs”) 
and  foreign  utility  companies 
(“FUCOs”) 
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Preliminary  development  and 
administrative  activities  would  be 
conducted  by  T\'C  directly,  indirectly 
through  wholly-owned  TVC  subsidiaries 
or  through  Cogeneration  Partners  of 
America  (“CPA”),  a  New  Jersey 
partnership  in  which  TVC  owns  a  50% 
interest.  CPA  develops,  manages  and 
provides  administrative  services  relating 
to  such  projects.  Preliminary 
development  activities  would  include, 
but  not  be  limited  to.  the  investigation 
of  sites,  preliminary  engineering  and 
licensing  activities,  acquiring  options 
and  rights,  contract  drafting  and 
negotiating,  preparation  of  proposals 
and  the  other  activities  necessary  to 
identify  and  analyze  investment 
opportunities  and  to  initiate  the 
commercialization  of  a  project. 
Administration  would  include  the 
ongoing  personnel,  accounting, 
engineering,  legal,  Hnancial  and  other 
support  activities  necessary  for  TVC  to 
manage  its  investments. 

The  issuance  of  common  stock  by 
TVC  requires  the  approval  of  the 
commercial  lenders  which  are  parties  to 
Columbia’s  Secured  Revolving  Credit 
Agreement  dated  September  23, 1991,  as 
amended.  TVC  is  currently  soliciting 
this  approval. 

Columbia  is  currently  operating  under 
Chapter  11  of  the  United  States 
Bankruptcy  Code.  As  a  result,  Columbia 
requires  the  approval  of  the  United 
States  Bankruptcy  Court  for  the  District 
of  Delaware  prior  to  implementing  the 
proposed  recapitalization  of  TVC  as 
described  above.  Columbia  states  it 
expects  to  file  shortly  a  motion  for 
Bankruptcy  Court  approval  of  such 
recapitalization.  Columbia  represents 
that  Bankruptcy  Court  approval  is  not 
required  for  any  of  the  other 
transactions  described  above. 

Appalachian  Power  Co.,  et  al.  (70-824  J) 

Appalachian  Power  Company 
(“Appalachian”),  40  Franklin  Road, 
Roanoke,  Virginia  24022,  Indiana 
Michigan  Power  Company  (“Indiana”), 
One  Summit  Square,  P.O.  Box  60,  Fort 
Wayne,  Indiana  46801,  and  Ohio  Power 
Company  (“Ohio  Power”),  301 
Cleveland  Avenue,  SW.,  Canton,  Ohio 
44702,  (collectively,  “the  Companies”) 
each  of  which  is  an  electric  public- 
utility  subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  have  filed 
a  declaration  under  sections  9(a),  10, 
and  12(c)  of  the  Act  and  Rule  42 
thereunder. 

Appalachian  plans  to  issue  and  sell 
shares  of  its  cumulative  preferred  stock 
(no  par  value) — in  one  or  more 
transactions  fi'om  time  to  time  through 
June  30, 1994 — with  an  aggregate 


involuntary  liquidation  price  of  up  to 
$110  million.  Indiana  plans  to  issue  and 
sell  up  to  $105  million  aggregate  par 
value  of  one  or  more  new  series  of  its 
cumulative  preferred  stock  (par  value 
$25  and/or  $100)  in  one  or  more 
transactions  from  time  to  time  through 
June  30, 1994.  Finally,  Ohio  Power 
plans  to  issue  and  sell  up  to  $100 
million  aggregate  par  value — in  one  or 
more  transactions  from  time  to  time 
through  June  30, 1994 — of  one  or  more 
new  series  of  its  cumulative  preferred 
stock  (par  value  $25  and/or  $100). 

The  Companies,  under  Rule  52,  are 
exempt  from  section  6(a)  of  the  Act  with 
respect  to  the  issuance  and  sale  of  their 
cumulative  preferred  stock.  However, 
because  market  conditions  may  require 
the  sale  of  the  cumulative  preferred 
stock  to  include  sinking  funds  or 
redemption  provisions,  the  Companies 
request  authorization  to  acquire  or 
redeem  such  cumulative  preferred  stock 
through  such  funds  or  provisions.  It  is 
proposed  that  the  Companies  will 
decide  on  the  need  for  sinking  funds 
(and  pricing  terms  thereoO  and  the 
redemption  terms,  if  any,  when  each 
series  of  cumulative  preferred  stock  is 
issued. 

The  cumulative  preferred  stock  of 
Appalachian,  Indiana,  and  Ohio  Power 
will  be  issued  pursuant  to,  resp)ectively, 
an  Amendment  to  the  Restated  Articles 
of  Incorporation  of  Appalachian 
adopted  by  its  Board  of  Directors,  a 
Certificate  of  Resolutions  of  Indiana 
adopted  by  its  Board  of  Directors,  and 
an  Amendment  to  the  Amended  Articles 
of  Incorporation  of  Ohio  Power  adopted 
by  its  Board  of  Directors.  It  is  stated  that 
the  amendments  and  certificate  will  set 
forth  the  designations  and  relative 
rights,  preferences,  qualifications, 
limitations  or  restrictions  of  each  series 
of  cumulative  preferred  stock. 

The  Connecticut  Light  and  Power  Co.,  et 
al.  (70-8249) 

The  Connecticut  Light  &  Power 
Company  (“CL&P”),  107  Selden  Street, 
Berlin,  Connecticut  06037,  Western 
Massachusetts  Electric  Company 
(“WMECO”),  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01089, 
and  Public  Service  Company  of  New 
Hampshire  (“PSNH”)  and  North 
Atlantic  Energy  Corporation  (“North 
Atlantic”),  both  of  1000  Elm  Street, 
Manchester,  New  Hampshire  03105 
(collectively,  “Operating  Companies”), 
each  an  electric  public-utility  subsidiary 
company  of  Northeast  Utilities,  a 
registered  holding  company,  have  filed 
an  application-declaration  under 
sections  9(a),  10  and  12(c)  of  the  Act 
and  Rule  42  thereunder. 


CL&P  is  authorized,  pursuant  to  an 
order  from  the  Department  of  Public 
Utility  Control  of  the  State  of 
Connecticut  (“DPUC”)  and  Rule  52 
under  the  Act,  to  issue  and  sell,  through 
December  31, 1994,  up  to  $170  million 
aggregate  par  value  of  preferred  stock. 

$50  par  value,  or  Class  A  preferred 
stock,  $25  par  value,  per  share  in  each 
case,  or  a  combination  of  both,  in  one 
or  more  series  (both,  “New  CL&P 
Preferred”).  According  to  the  DPUC 
order,  the  proceeds  from  the  sale  of  the 
New  CL&P  Preferred  are  to  be  used  only 
for  economic  refundings  of  up  to  $160 
million  of  outstanding  shares  of  CL&P’s 
previously  issued  preferred  stock  and 
associated  issuance  costs. 

In  addition,  CL&P  is  authorized  by  the 
DPUC  order  to  issue  the  New  CL&P 
Preferred  with  a  mandatory  sinking 
fund  requiring,  no  earlier  than  five  years 
from  the  date  of  initial  issuance,  the 
redemption  from  legally  available 
sources  at  the  initial  offering  price  (plus 
accrued  dividends)  of  5%  to  20% 
annually  of  the  number  of  shares 
initially  issued  with  credit,  at  CL&P’s 
option,  for  shares  acquired  and  retired 
by  CL&P  in  the  preceding  12-month 
period. 

WMECO  IS  authorized,  pursuant  to  an 
order  from  the  Massachusetts 
Department  of  Public  Utilities 
(“MDPU”)  and  Rule  52  under  the  Act, 
to  issue  and  sell,  through  June  30. 1995, 
up  to  $25  million  aggregate  par  value  of 
Class  A  preferred  stock,  $25  par  value 
per  share  in  one  or  more  series  ("New 
WMECO  Preferred”).  The  proceeds  from 
the  sale  of  the  New  WMECO  Preferred 
are  to  be  used  only  for  economic 
refundings  of  outstanding  shares  of 
WMECO’s  previously  issued  preferred 
stock  and  associated  issuance  costs. 

CL&P  and  WMECO  now  propose  to 
determine  the  mandatory  and  optional 
redemption  terms  of  the  New  CL&P 
Preferred  and  the  New  WMECO 
Preferred,  respectively,  in  accordance 
with  the  terms  of  the  DPUC  order  and 
the  MDPU  order,  respectively,  and  to 
effect  each  redemption  without  further 
Commission  authorization. 

In  addition,  the  Operating  Companies 
propose,  from  time  to  time  through  June 
30, 1998,  to  acquire  and  retire  their 
outstanding  first  mortgage  bonds 
(“Bonds”),  notes  and  preferred  stock 
(“Preferred”)  (collectively, 

“Outstanding  Securities”)  up  to  the 
following  aggregate  principal  amounts: 
CL&P — $690  million  ($520  million  of 
Bonds  and  $170  million  of  Preferred); 
WMECO — $160  million  ($135  million  of 
Bonds  and  $25  million  of  Preferred); 
PSNH— $84  million  ($34  million  of 
Bonds  and  $50  of  Preferred);  and.  North 
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Atlantic — $100  million  ($80  million  of 
Bonds  and  $20  million  of  notes). 

The  Operating  Companies  seek  to  be 
in  a  position  to  purchase  or  otherwise 
acquire  their  Outstanding  Securities  in 
order  to  (i)  continue  to  reduce  their 
overall  cost  of  capital  and 
administrative  costs  associated  with  the 
Outstanding  Securities  or  (ii)  reduce  the 
proportion  of  preferred  stock  in  their 
capital  structures.  The  Operating 
Companies  state  that  they  may  use 
internal  funds,  short-term  debt, 
proceeds  from  the  issuance  of  long-term 
debt  or  preferred  stock,  capital 
contributions  from  their  parent  or  some 
combination  thereof  to  acquire  their 
Outstanding  Securities,  as  proposed. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-21509  Filed  9-2-93;  8:45  am) 
BILUNO  CODE  S010-01-M 

SMALL  BUSINESS  ADMINISTRATION 
[License  #  09/09-6231] 

Equitable  Capital  Corp.;  License 
Surrender 

Notice  is  hereby  given  that  Equitable 
Capital  Corporation  (“ECC”),  855 
Sansome  Street,  San  Francisco,  CA 
94111,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 


Investment  Act  of  1958,  as  amended 
(“the  Act”).  ECC  was  licensed  by  the 
Small  Business  Administration  on 
March  8, 1979. 

Under  the  Authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  July  9, 
1993,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  26, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-21552  Filed  9-2-93;  8:45  am) 
BtLUNG  CODE  802S-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  August  27, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 


the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49095, 

Date  filed:  August  25, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  22, 1993. 

Description:  Application  of  Executive 
Flight  Management/Trans  American 
Charter  Ltd.,  pursuant  to  section 
401(d)(3)  of  the  Act  and  Subpart  Q  of 
the  Regulations,  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  foreign  charter  air 
transportation. 

Docket  Number:  49098. 

Date  filed:  August  26, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  23, 1993. 

Description:  Application  of  Funworld 
International  Airways,  Inc.,  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  scheduled  interstate  and 
overseas  air  transportation  of  passenger, 
property  and  mail  (Ft.  Lauderdale, 
Florida-San  Juan,  Puerto  Rico). 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-21578  Filed  9-2-93;  8:45  am) 
BtLUNG  CODE  4910-62-P 
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Sunshine  Act  Meetings 
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This  secter  si  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ’Xk)vemn)ent  in  the  Sunshine  AcT  (Pubi 
L  94-409)  5  U.S.C  552t)(e}(3). 


NATIONAL  CREDIT  UMON  AOMMSTRATION 
TIME  AND  DATEi  2  p.RL^  Thursday. 
September  9, 1993. 

PLACE:  Board  Room,  7th  Floor,  room 
7047, 1775  Dkdie  Street,  Alexandria, 
Virginia  22314-3428  (703>  518-6300. 
STATUS:  Open. 

BOARD  BRIEFING: 

1.  Long  Range  Ptanoing. 

MATTERS  TO  BE  CONSIOEREC: 

1.  Approve  ol  Rfinutes  of  Previoos  Open 
Meeting. 

2.  Fiaal  Rule:  Part  707.  NCUA's  Rules  amt 
Rifguiationa.  Truth  ha  Sawings. 

FOR  MORE  INPORMATIOM  CONTACT:  Becky 
Baker,  Seciutary  of  the  Boerd, 
Telephone  (202)  682-9600  or  Effective 
September  7, 1993 — ^Tetephone  (703) 
518-0300. 

Betty  Baker, 

Secretary  of  the  Board. 

IFR  Doc  93-21688  Filed  9-1-93;  12:57  pml 
BtUING  COOC  783S-ei-M 


NEIGHBORHOOD  REtNVESTMEirr 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  2  p.m.,  Friday, 

September  17, 1993. 

PLACE:  Neighborhood  Reinvestinent 
Corporation,  1325  G  Street.  NW..  8th 
Floor  Board  Room,  Washington,  DC 
20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  ^FORMATION: 
Jeffrey  T.  Bryson,  General  Counsel/ 
Secretary  (202)  376-2441. 

Aggnda 

1.  Call  to  Order 

li.  Apfmival  of  Minutes,  June  4, 1993,  Annual 
Meeting 

HI.  Resohitian  of  AppreciatioB 

IV.  Budget  Conuoittee  Rept^: 

a.  Ihoposed  FY  '93  Revisions 

b.  Proposed  FY  ’94  Budget 

c  Proposed  FY  ‘95  CBrfB  Sobmisskio 

V.  Treasurer’s  Report 

VI.  Executive  Director’s  Quarterly 

Management  Report 

VII.  Adjourn 
Jefirey  T.  Bryson, 

General  Cbuaset/Secretary. 

IFR  Doc.  93-21659  Filed  9-1-93;  11:10  ami 
BU.LIN&  CODE  7S70-ai-M 


STATE  JUSTICE  INSTITUTE 
TIME  AND  DATE; 

9  a.m.  to  5  pjn..  September  10. 1993 
9  a.m.  to  3  p.m.,  September  11, 1993 

PLACE:  Kiawah  Island  Resort.  PjO.  Bcm 
12357,  Charleston,  South  Carolina 
29422-2357. 

MATTERS  TO  BE  CONSIDERED;  Grant 
applications,  a  public  forum,  and 
interna)  bistitute  business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  Giant 
application  reviews,  pubtic  forum,  and 
portions  of  the  business  meeting 

PORTIONS  CLOSED  TO  THE  PUBLIC:  hltemal 
personnel  matters  (inchidfng  the 
election  of  officers  of  the  Board  of 
Directors). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  Director, 
State  Justice  Institute.  1650  King  Sti^, 
Suite  600,  Alexandria,  Virginia  22314. 
(703)  684-6100. 

David  I.  Tevefin. 

Executive  Director. 

IFR  Doc.  93-21660  Filed  9-1-93;  t1;l«  nut 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  39-93] 

Foreign-Trade  Zone  61 — San  Juan, 
Puerto  Rico,  Appiication  for  Subzone 
Merck  Sharp  &  Dohme  Pharmaceutical 
Plant,  Arecibo,  Puerto  Rico 

Correction 

In  notice  document  93-20317 
beginning  on  page  44492  in  the  issue  of 
Monday,  August  23, 1993,  on  page 
44493,  in  the  first  column,  in  the  fourth 
full  paragraph,  beginning  in  the  sixth 
line,  “(60  days  from  date  of 
publication]”  should  read  “October  22, 
1993”. 

BILUNG  COOe  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-050-03-4380-03] 

Arizona:  Long-Term  Visitor  Area 
Program  for  1993-1994  and 
Subsequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules,  Yuma 
DistricL  AZ,  and  California  DistricL  CA 

Correction 

In  notice  document  93-15055 
beginning  on  page  34586  in  the  issue  of 
Monday,  June  28, 1993,  make  the 
following  correction: 

On  page  34587,  in  the  first  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  fourth  line,  “(606)  726- 
6300”  should  read  “(602)  726-6300”. 

BILLING  COOE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  93-052] 

Review  of  the  Coast  Guard  Regulatory 
Development  Process 

Correction 

In  notice  document  93-20447 
appearing  on  page  44731  in  the  issue  of 
Tuesday,  August  24, 1993,  in  the  second 


column,  in  the  second  full  paragraph,  in 
the  sixth  line,  “September  30, 1993” 
should  read  “September  20, 1993”. 

BILUNG  COOE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

nA-64-91] 

RIN  1545-AQ88 

Capitalization  and  Inclusion  in 
Inventory  of  Certain  Costs 

Correction 

In  proposed  rule  document  93-18131 
beginning  on  page  42263  in  the  issue  of 
Monday,  August  9, 1993,  make  the 
following  corrections: 

§1.263A-3  [Corrected] 

On  page  42266,  in  the  first  column,  in 
§  1.263A-3(c)(4)(vi)(A)(l),  in  the  first 
line,  “In  general.”  should  read  “In 
general.”.;  and  in  paragraph 
(c)(4)(vi)(A)(2),  beginning  in  the  first 
line,  “Costs  incuri^  transporting  goods 
to  a  related  person.”  should  read  “Costs 
incurred  transporting  goods  to  a  related 
person." 

BILUNG  COOE  1505-01-0 
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Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federsd 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  Uwrs, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932&  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Order  Processing  Code: 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


DYES. 


enter  my  subscription(s)  as  follows: 


Charge  your  <^er 
lb  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Street  address) 


Please  Choose  Method  ot  Payment: 

O  Check  Payable  to  the  Superintendent  of  Documents 
IZl  GPO  Deposit  Account  I  I  I  I  I  I  I  i-n 
EU  VISA  or  MasterCard  Account 


(City.  State,  ZIP  Code) 


(Dt^time  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  □  □ 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  FA  15250-7954 


/ 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 

(Additional  address/attention  line) 

(Street  address) 


Thank  you  for  your  order! 

(Rev  12/91) 


3.  Please  choose  method  of  payment: 

O  Check  payable  to  the  Superintendent  of  Documents 

EZl  GPO  Deposit  Account  1  I  I  I  1  I  I  I  ~  EH 

□  VISA  or  MasterCard  Account 


Order  processing  code:  *5133 

YES  j  please  send  me  the  following  indicated  publications: 


Charge  your  order. 

rt's  easy! 

To  fax  your  orders  and  inquiries -(202)  512-2250 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  format!^  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  PuUications  Order  Form 

Order  Processing  Code  P3 


* 

□  YES,  please  seiKl  me  the  following: 


Charge  your  order. 

Its  Easy! 


To  fax  your  orders  (262)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

VES  NO 

May  wc  make  yonr  name/address  available  to  other  mailers?  EH  EH 


Please  Choose  Method  of  Payment: 

EH  Check  Piyable  to  the  Superintendent  of  Documents 

LJ  GPO  Deoosit  Account  1 _ 1 _ 1 _ L 

TTTl-n 

EZI  VISA  or  MasterCard  Account 

rTTi  rn  i  i  i  i  i  i  i  i 

1  1  1  1  1  (Credit  card  expiiaiioa  dale) 

Tkrmk  you  for 
your  order! 

(Authorizing  Signature) 

(iS«3) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 

:  f  ’  l  t  r'  •. 

•  :(il 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  1  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  11  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  111  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Chaareyouro^r. 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  ’*'®  y®™"  ®"*«”  liiqiiiries-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Total  for  Publications 


(Conq)ai^  or  personal  name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phow  including  area  code) 

Mafl  order  to: 

New  Orders,  Superintendent  of  Documents 
pa  Box  371954,  Pittsburgh,  PA  15250-7954 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  I  I  I  I  I  I  i-n 
□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  for  your  order! 
(Signature)  ^ 


Public  Papers 


of  the 
Presidents 
of  the 

United  States 


Annual  volumes  conUining  the  public  mitnsgti 


selected  papers  released  by  the  White  House. 


Volumes  for  the  foUowing  years  are  availsbir.  other 
volumes  not  listed  arc  out  of  print. 


Ronald  Reagan 


.4«i-00 


.....$44.00 


.S*2joo 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Book  U). 

.  ywnn 

Mat 

IBook  1) _ 

fsaaa 

MS4 

(Book  II) . 

..  tMW 

1905 

IBook  I) _ 

. . $34no 

1905 

(Book  II) . 

. $M.OO 

1909 

(Book  1) . 

. „$37.00 

1900 

(Book  If) _ 

....-....-$35.00 

1907 

(Book  I) _ 

fMMI 

1007 

(Book  11) _ 

. $35,00 

1888 

(Book  I) . 

. $39.00 

1080-88 
(Boodc  D)  — 

_ $38.00 
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Printed  on  recycled  paper 
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